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h   PREFACE  TO  REVISED  EDITION. 


^ 


In  this  edition  of  the  Probate  Code,  the  entire  text 
18  presented  as  in  force  at  the  present  time.  All  of 
the  recent  amendments,  including  those  of  the  session 
ol  the  Gteneral  Assembly  of  1896,  have  been  incorpo- 
rated together  with  the  latest  decisions  of  the  courts 
of  this  state  bearing  upon  the  subjects  treated.  For 
many  of  the  new  forms  which  appear  in  this  edition, 
the  editor  is  indebted  to  the  kindness  of  Judge  How- 
ard Ferris,  of  the  Probate  Court  of  Hamilton  County, 
and  his  efficient  deputy,  Charles  £.  James,  Esq* 

W.  H.  W. 
October  1, 1807.  .     . 
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PROBATE  COURT. 

JURISDICTION,  POWERS,  DUTIES,  ETC. 

Oonititutioiial  provisions.  Eleotioii.  Term  of  offloe  of 
probate  Jndge.  There  shall  be  established  in  each 
county,  a  probate  court,  which  shall  be  a  court  of 
record,  open  at  all  times,  and  holden  by  one  judse, 
elected  by  the  voters  of  the  county,  who  shall  hold  nis 
office  for  the  term  of  three  years,  and  shall  receive 
such  compensation,  payable  out  ox  the  county  treas- 
ury, or  by  fees,  or  both,  aa  shall  be  provided  by  law. 
[Const  Art.  IV,  i  7.] 

While  probate  jadge  he  can  not  hold  any  other  offloe.  $  18 
B.  S. 

Jurisdiction,  gonexally .  The  probate  court  shall  have 
jurisdiction  in  probate  and  testamentary  matters, 
the  appointment  of  administrators  and  guajrdians,  the 
settlement  of  the  accounts  of  executors,  administra- 
tors, and  guardians,  and  such  jurisdiction,  in  habecu 
corjnu.  the  issuing  of  marriage  licenses,  and  for  the 
sale  of  land  bv  executors,  administrators,  and  guard- 
ians, and  such  other  jurisdiction,  in  any  county  or 
counties,  as  may  be  provided  by  law.  [Const.  Art. 
IV,  88.] 

Transfer  of  business  to.  The  probate  courts  provided 
for  in  this  constitution,  as  to  all  matters  within  the 
jurisdiction  conferred  upon  said  courts,  shall  be  the 
successors  in  the  several  counties,  of  the  present 
courts  of  common  pleas;  and  the  records,  files,  and 
pa]>er8,  business  ana  proceedings  appertaining  to  said 
mnsdiction,  shall  be  transferred  to  said  courts  of  pro- 
oate,  and  be  there  proceeded  in,  according  to  law. 
[Const  Sched.  i  14.] 

2  083.  Where  probate  ooort  held,  how  ftimished,  etc. 
There  is  established  in  each  county  of  this  state  a 
firobate  court»  which  shall  be  held  at  the  county  seat, 
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in  an  office  in  which  shall  he  deposited  and  safely 
kept  hy  the  judge  of  the  court  aU  Dooks,  records  and 

Eapers  pertaining  to  the  court ;  and  such  office  shall 
e  furnished  hy  the  county  commissioners,  and  pro- 
vided with  suitahle  cases  for  the  safe  keeping  and 
preservation  of  the  books  and  papers  of  the  court,  and 
also  with  such  blank-books,  blanks,  and  stationery 
as  are  required  by  the  judge  in  the  dischai^  of  his 
official  duties.    [51  v.  167,  81 ;  64  v.  72,  g  13.] 

}624.  Exoluaive  jnxiidiotioB.  The  probate  court 
shall  have  exclusive  jurisdiction,  except  as  herein- 
after provided : 

1.  To  take  the  proof  of  wills,  and  to  admit  to 
record  authenticated  copies  of  wills  executed,  proved, 
and  allowed  in  the  courts  of  any  other  state,  territory, 
or  country;  and  in  case  of  the  sickness  or  unavoidable 
absence  of  the  probate  judge,  any  of  the  judges  of  the 
court  of  common  pleaa  may  take  proof  of  wills  and 
approve  any  bonds  to  be  given,  out  the  record  of 
such  acts  shall  be  preserved  in  the  usual  records  of 
the  probate  court. 

2.  To  grant  and  revoke  letters  testamentary  and  of 
administration. 

3.  To  direct  and  control  the  conduct  and  to  settle 
the  accounts  of  executors  and  administrators,  and  to 
order  the  distribution  of  estates. 

4.  To  appoint  and  remove  guardians,  to  direct  and 
control  their  conduct,  and  to  settle  their  accounts. 

5.  To  erant  marriage  licenses,  and  licenses  to  min- 
isters of  the  gospel  to  solemnize  marriages. 

6.  To  make  inauests  respecting  lunatics,  insane 
persons,  idiots,  ana  deaf  and  dumb  persons,  subject 
by  law  to  guardianship. 

7.  To  make  inquesto  of  the  amount  of  compensa- 
tion to  be  made  to  the  owners  of  real  estate  when 
appropriated  by  any  corporation  legally  authorized  to 
make  such  appropriation. 

8.  To  try  contests  of  the  election  of  justices  of  the 
peace. 

9.  To  qualify  assi^ees  and  appoint  and  qualify 
trustees  and  commissioners  of  insolvent  debtors,  con- 
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trol  their  condact,  and  settle  their  accounts.    [62  v 
103,22;  75  V.  836,81,25.] 

Bee  oonstitutional  proTiflioiui,  mmra, 

~    ~~S018-6098;  25  0.8.265;»0.8.222;  62  0.&6. 

9994-6022. 

•Q2S.«tasQ.;  UC.C.60L 

<S254-e89«;  880.  &  4B0;  48  O.  &  80. 

63&4-43M. 

7(0-714,  788-749. 
16414-6153;  48  0.S.28& 
1572-678. 
I633&-6388:  ICC. 20. 

Condnmnt  Juxisdiotioii.     The  probate  court 
^hall  have  concurrent  jurisdiction : 

1.  In  the  sale  of  lands  on  petition  by  executors, 
administrators  and  guardians,  and  the  assignment  of 
dower  in  such  cases  of  sale. 

2.  In  the  completion  of  real  contracts  on  petition 
of  executors  and  administrators. 

3.  In  allowing  and  issuing  writs  of  haheoA  corpus, 
and  determining  the  validity  of  the  caption  and  de- 
tention of  the  persons  brought  before  them  on  such 
writs. 

4.  Of  all  misdemeanors  in  the  counties  specified 
in  i  6454.    [75  v.  9, 1 3;  76  v.  960,  {  1.] 

L  {i«ia8-6174;  4C.  C.9. 
2.  f|fi600-b802. 

SL  115726-5753.  Code  of  dvU  procedure.  The  probate  court 
has  only  such  juri«dlction  to  sell  property  on  the  petition  of 
ezecuton,  etc.,  u  la  poesened  by  the  common  pleas  court,  hence, 
if  at  the  time  of  the  passage  of  the  act  conferring  such  jurisdic- 
tion on  the  probate  court,  the  common  pleas  court  had  not  juris- 
diction to  order  the  sale  of  the  lands  of  award  on  the  application 
of  his  guardian,  the  probate  court  could  not  order  such  a  sale, 
36  0. 8. 102.  Probate  courts  are  courts  of  record  in  the  fullest 
sense ;  their  records  import  absolute  verityT  they  are  competent 
to  peas  upon  their  own  jurisdiction  and  to  exercise  it  to  final 
Judgment  without  setting  forth  the  facta  and  evidence  on  which 
it  Is  rendered.  16  0. 8. 465.  Sinoe  Feb.  9, 1897,  the  probate  courts 
ol  Licking,  Allen,  Richland,  Perry  and  Defiance  counties  have 
had  ooncnrrent  jurisdiction  with  common  pleas  in  divorce,  ali- 
mony, fofreclosnre  and  partition  proceedings,  92  v.  648. 

{  696.  Probata  JadgM  may  adminiiter  oathf,  take  ao- 
knswladgmentt  and  depoiitioiif.  Prohate  judges  may 
administer  oaths  in  all  cases  where  oaths  are  author- 
ized by  law,  take  the  acknowledgment  of   deeds. 


nortgages.  and  other  instruments  of  writing  required 
by  law  to  be  acknowledged,  and  take  depositions  in  all 
caaes  where  the  same  are  authorized  to  be  taken  by 
the  laws  of  this  state.    [61  v.  167,  {4.] 

A  reference  can  not  be  ordered  by  a  probate  court  unless  by 
eonaent  of  the  parUea  to  the  reference  and  the  referees.   ^  6215. 

I  mr.    JwladiiiUon  exAluivo  of  that  of  any  othor  pro- 
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court  over  a  matter  or  proceeding,  is  exclusive  of  that 
of  any  other  probate  court,  except  where  otherwise 
provided  by  law.    [61  v.  167,  {  6.] 

{  628.  Books  to  be  kept  by  probate  court.  The  fol- 
lowing books  shall  be  kept  by  the  probate  court,  and 
blank  books  for  the  purpose  shall  be  procured  by  the 
county  commissioners  on  the  order  of  the  probate 
judge,  at  the  expense  of  the  county : 

1.  A  criminal  record,  in  which  shall  be  made  a 
fair  and  accurate  entry  of  all  criminal  actions  insti- 
tuted in  the  court,  with  the  proceedings  had  therein. 

2.  An  administration  docket,  showing  the  grant  of 
letters  of  administration  or  letters  testamentary,  the 
name  of  the  decedent,  the  amount  of  bond  and  names 
of  sureties  therein,  and  containing  a  minute  of  the 
time  of  filing  every  paper,  and  brief  note  of  every 
order  or  proceeding  relating  to  the  estate,  with  refer- 
ence to  the  journal  or  record  in  which  tne  order  or 
proceeding  is  found. 

3.  A  guardians'  docket,  showing  the  name  of  each 
w^d  ^and  if  an  infant,  his  age,  and  the  name  of  his 
father),  the  amount  oi  bond  and  names  of  sureties 
therein,  and  a  minute  of  papers,  orders,  and  proceed- 
ings as  in  preceding  clause. 

4.  A  civil  docket,  in  which  shall  be  noted  the 
names  of  parties  to  all  actions  and  proceedings;  it 
shall  also  contain  a  minute  of  the  time  of  the  com- 
mencement of  such  actions  and  proceedings,  and 
filing  the  paperg  relating  thereto^  and  also  a  brief 
note  of  all  orders  made  in  such  action,  proceeding,  or 
matter,  and  the  time  of  entering  the  same. 

5.  A  journal,  in  which  shall  oe  kept  minutes  of  all 
official  business  transacted  in  the  probate  court,  or  by 
the  probate  judge,  in  all  civil  actions  and  proceed- 
ings. 

6.  A  record  of  wills,  in  which  shall  be  recorded  all 
wills  proved  in  such  court,  with  a  certificate  of  the 
probate  thereof,  and  all  wills  proved  elsewhere,  with 
tlie  certificate  of  probate,  authenticated  copies  of 
which  have  been  admitted  to  record  by  the  court. 

7.  A  final  record,  which  shall  contain  a  complete 
record  in  each  cause  or  matter  of  all  petitions, 
answers,  demurrers,  motions,  returns,  reports,  ver- 
dicts, awards,  orders,  and  judgments;  which  record 
shall  be  made  up  and  completed  within  ninety  days 
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after  the  final  order  or  judgment  has  been  made  In 
any  of  the  matters  aforesaid;  and  he  shall  also,  with- 
in thirty  days  after  the  return  of  ivime.  record  all 
inventories,  sale  bills,  and  allowances  to  widows,  in  a 
book  provided  for  that  purpose. 

8.  A  record  of  accounts,  which  shall  contain  an 
entry  of  the  appointment  of  executors,  administra- 
tors, and  guardians,  and  all  partial  and  final  accounts 
of  the  same,  and  the  orders  and.  proceedinffs  of  the 
courts  thereon,  within  sixty-days  after  the  filing  and 
approval  thereof. 

9.  An  execution  docket,  in  which  shall  be  entered 
a  memorandum  of  all  executions  issued  by  the  pro- 
bate judge,  both  in  civil  and  criminal  cases,  tstating 
the  names  of  the  parties^  the  name  of  the  x>^rBon  to 
whom  delivered,  and  his  return  thereon:  It  shall 
also  contain  the  date  of  issuing  the  execution,  and 
the  amount  ordered  to  be  collected,  stating  the  costs 
separately  from  the  fine  or  damages,  and  the  pay- 
ments thereon,  and  the  satisfaction  thereof,  when  the 
same  is  satisfied. 

10.  A  marriage  record,  in  which  shall  be  entered 
aU  licenses  issued,  the  names  of  the  parties  to  whom, 
the  name  of  the  person  or  persons  applying  for  the 
same,  with  a  brief  statement  of  any  facts  sworn  to  by 
such  person,  and  the  return  of  the  person  solemniz- 
ing the  marriage. 

11.  A  record  of  bonds,  in  which  shall  be  recorded 
all  bonds  of  executors,  administrators,  guardians, 
trustees,  and  assignees  which  have  been  taken  and 
approved  by  him. 

12.  A  naturalization  record^  in  which  shall  be  en- 
tered the  declaration  of  intention  of  the  person  seek- 
ing to  be  naturalized,  the  oath  of  the  person  natural- 
ize, and  the  affidavit  or  oath  of  witnesses  who  may 
testify  in  his  behalf,  in  which  affidavit  shall  be  stated 
the  place  of  residence  of  such  witnesses.  To  each  of 
these  books  shall  be  attached  an  index,  securely 
bound  in  the  volume,  which  shall  at  all  times  be  kept 
up  with  the  entries  therein,  and  refer  to  such  entries 
alphabetically,  by  the  names  of  the  parties  or  persons 
in  which  it  is  originally  entered,  indicating  the  page 
of  the  book  where  the  entry  is  made.  [51  v.  167,  |  12; 
38  V.  146, 1  244;  76  V.  9.] 
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An  act  to  requiro  a  paUic  record  of  tho  names  dae  unknown 
depositors  of  banlu,  etc.    See  2  7650-1. 

2^28a.    Lost  or  aeitroyed  Seoordi.     Bow  reitored. 

Whenever  the  records,  dockets,  journals,  and  files,  or 
any  part  thereof,  of  any  prohate  court,  have  heen  lost 
or  destroyed  hy  fire,  riot,  or  civil  commotion,  the 
prohate  court  may,  of  its  own  motion,  or  upon  the  ap- 
plication of  any  party  interested  therein,  order  the 
restoration  of  the  record  of  every  lost  or  destroyed 
will,  and  prohate  thereof,  from  the  original  or  a  certi- 
fied copy  of  such  will  and  prohate,  andall  lost  or  de- 
stroyed administration  dockets,  i^ardian  dockets, 
trustee  dockets,  journals  of  said  court,  records  of 
bonds,  and  dockets  of  assignments  and  trustees  under 
the  insolvent  laws  of  the  state:  and  said  probate  court 
mav  upon  the  application  of  any  partv  interested, 
and  upon  notice  to  parties  interested  therein,  order 
the  restoration  of  any  other  record  of  any  proceeding 
or  document  required  by  law  to  be  recorded  or  filed, 
(except  a  will  and  probate  thereof),  and  for  such  pur- 
pose when  a  complete  copy  of  such  record  can  not  be 
obtained,  the  substance  and  effect  of  such  lost  rec- 
ord material  to  the  preservation  of  the  rights  of  the 
parties  aflfccted  therebv  may  be  ordered  to  be  substi- 
tuted for  such  lost  or  destroyed  record.  And  for  the 
purpose  herein  provided  the  probate  court  may  issue 
a  citation  to  any  party  to  appear  before  the  court  and 
to  produce  any  document  or  paper  in  his  possession 
and  give  evidence  relating  to  said  lost  record.  [81  v. 
161.] 

Application /or  rettotrUion  of  rsoord  of  naturalimtUion, 

Probate  Court Couktt. 

Tn  re  -  appl  ication  of  A .  B .  for  the  restoration  of  the  record  of  hia 
naturiilization  as  a  citizen  of  the  United  States. 

To  the  ffon. ProbcUe  JwLge  o/aaid  County: 

The  undersigned  represents  tnat  he  is  a  native  of axed 

about years;  thatne  emigrated  from  on  tho  day 

of 18—,  and  aiTived  at  on  tho  day  of 1*— ; 

that  on  or  about  the — —day  of-r— 188— he  made  his  declara- 
tion of  intention  to  become  a  citizen  of  the  United  States  of 
America,  and  took  the  oath  prescribed  by  act  of  Congress,  in 

the  probate  court  of County,  Ohio,  and  received  a  certified 

copy  of  said  declaration  which that  on  or  about  the 

day  of — ^18— he  was  naturalized  li.  the  probate  court  of 

ived    a    certifi( 
lat  the  recor 
py   of  which  j 
marked  exhibit  A.)  was  aestroy ed  by  fire  in  the  burning  of  the 


County,  Ohio,  and  received  a  certified  copy  of  said 
naturalization,  which,— that  the  record  of  said  naturaliza- 
tion  (a   substituted   copy   of  which  is    hereunto    attached 


Court  House  March  S9, 1884,  and  he  asks  that  said  record  be 
restored  by  order  of  the  court. 
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State  of  Ohio^-^-Coonty,  M|  A.  B.  the  applicant  being  flrst 
duly  sworn  on  oath  saTS  that  he  believes  the  facte  stated  in  his 
foregoing  application  are  true.  A.  B. 

Sworn  to  before  me  and  signed  in  my  presence  this         day 

of 18fr— 

Unitid  Statss  of  Amsric  a  .  I 
state  of  Ohio— County,  Probate  Court.  \ 

Be  it  remembered  that  at  a  session  of  the  probate  coart 

within  and  for  said  county,  held  at  the  court  house  in on 

the  day  of in  the  year  of  our  Lord  one  thousand  eight 

hundred  and ^before  the  Hon. sole  Judge  of  said  court, 

personally  came  A.  B.,  a  native  of and  produced  a  certifi- 
cate under  seal,  that  on  the — —day  of A.  D.  18— he  de- 
clared his  intention  to  become  a  citizen  of  the  United  States  of 

America  before  the agreeably  to  Act  of  Congress  in  such 

case  made  and  provided,  and  proved  his  residence  'and  charac- 
ter by  the  oath  of and  being  admitted  to  citizenship  by 

this  eonrt,  took  the  oath  to  support  the  constitution  of  the  Uni- 
ted States  of  America,  and  that  he  then  did  abeolutelv  and  en- 
tirely forever  renounce  and  attJure  allegiance  and  fidelity  to 
every  foreign  prince,  potentate,  state  or  sovereignty  whatso- 
ever, and  particularly  to  the 

This  is  therefore  to  certify  that  the  said  A.  B.  has  complied 
with  the  laws  of  the  United  States  in  such  case  made  and  pro- 
vided, and  is  therefore  admitted  a  citizen  of  the  United  States. 

In  testimony  whereof,  1 probate  Judse  and  ex  oMcto 

clerk  of  said  court,  have  hereunto  set  my  hana,  and  afilxed  the 

seal  of  the  said  court  at this— — dav  of A.  D.  18— 

^probate  judge  ana  ex  ojjfleio  clerk. 

}  6M^.  Jadg«  to  make  ralei  m  to  toitimony  and  ap- 
point oomminioner.  To  enable  the  court  to  make  such 
restoration  of  snch  lost  record,  the  judge  of  the 
probate  court  may  make  such  rules  and  regulations 
governing  the  proceeding  for  taking  testimony  and 
ascertaining  the  facts  with  reference  to  the  restor- 
ation of  such  lost  or  destroyed  records  as  he  may 
deem  necessary  for  that  purpose^  and  if  such  records 
are  lost  by  fire,  riot  or  civil  commotion,  may  appoint 
a  commissioner  to  take  testimony  and  report  the 
same  and  his  findings  thereon,  in  matters  of  restor- 
ation of  such  lost  records,  before  whom  all  such  evi- 
dence shall  be  taken,  unless  upon  the  application  of 
the  parties  a  reference  shall  be  ordered  to  a  special 
master  commissioner,  in  which  case  the  costs  of  refer- 
ence shall  be  paid  by  the  parties.  And  such  com- 
missioner appointed  by  the  court  shall  be  paid  a  sal- 
ary of  twenty-five  hundred  dollars  per  annum  and 
hold  his  office  for  one  year  from  the  date  of  his  ap- 
pointment.   [81  V.  162.] 

Xsferetuse.^lTHtU.]  On  motion  and  for  good  cause  shown 
the  application  in  the  above  cause  is  referred  to         who  is 


] 
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hereby  appointed  commisBioner  for  the  purpose  of  taking  testi- 
mony therein  and  to  I'eport  his  findings  to  this  conrt. 

I^inding,—[TiU6.]    To  the   Hon. -jadge  of  the  probate 

court  of County,  Ohio.    The  aforesaid  application  having 

been  referred  to  me  for  hearing  and  report,  I  examined  on  oath 
A.  B.  whose  testimony  is  herewith  filed,  and  being  fully  ad- 
Yised,  I  find  and  report  as  follows: 

1.  I  find  that  the  application  was  filed  according  to  law. 

2.  I  find  that  A.  B.  was  duly  naturalized  according  to  law 

on  the day  of 18— in  the  probate  court  of county, 

whereof  he  receiyed  a  certified  copy  which  he  has  lost. 

8.    I  find  that  the  record  thereof  was  destroyed  by  fire  in  the 
'  burning  of  the  court  house,  March  29, 1884,  and  I  further  find 
ttiat  Baid  record  ought  to  be  restored  as  prayed  for  in  said  ap- 
plication.   All  of  which  is  respectfully  submitted. 
188—  Commissioner. 

Final  entry.— [Title.]  The  above  mentioned  application 
coming  on  to  be  heard  on  the  motion  to  confirm  the  findings 
and  report  of  the  commissioner  of  the  pi-obate  court  hereto- 
fore filed,  and  the  court  having  cxaminea  said  application  and 
the  findings  and  report  aforesaid,  and  being  fully  advised,  ap- 
proves said  findings  and  report,  and  orders  that  said  record  be, 
and  the  same  is  hereby  restored  as  prayed  for  in  said  applica- 
tion. 

jRvlM  of  Hamilton  County  ProhcUe  Court  in  relation  to  reetoring 
lo$t  records^  etc. 

I.  The  application  for  the  restoration  of  the  record  of  any 
proceeding  or  document  required  by  law  to  be  recorded  or 
tile<l  (except  wiUs)  or  for  the  restoration  of  the  entries  on  ad- 
ministration dockets,  guardian  dockets,  trustee  dockets,  rec- 
ords of  bonds  and  dockets  of  assignments  and  trustees,  under 
the  insolvent  laws  of  Ohio,  or  Journal  entries  lost  or  destroyed 
by  fire,  riot  or  civil  commotion  shall  be  in  writing,  signed  and 
sworn  to  by  the  applicant  and  filed  in  the  probate  court. 

II.  Said  application  shall  have  attached  to  it  a  true  copy  of 
the  record,  pn^ceedlng  or  document,  docket  entries  or  Journal 


entries  proposed  to  bo  restored,  or  if  a  copv  of  the  same  can  not 
be  made,  then  a  substantial  copy  thereof  shall  be  so  annexed; 
and  it  shall  state  the  number  of  the  original  case,  docket  entry 


or  proceeding  if  known,  and  it  shall  state,  in  an  application  to 
restore  the  record  of  a  pix>cccding  or  document  required  by 
law  to  be  recorded  or  filed,  or  of  Journal  enti'les,  the  names  and 
residences  of  all  parties  Interested  or  whose  rights  will  be  im- 
mediately affected  by  such  restoration;  and  in  case  of  an  ad- 
ministration, the  names  and  residences  of  the  widow  or  next  of 
kin;  in  case  of  guardian  or  trusteeship,  the  name  and I'esidence 
of  the  ward  or  cestui  que  trwtt;  and  in  case  of  assignments  and 
trustees  under  the  insolvent  laws,  the  names  and  residences 
of  at  least  three  of  the  principal  creditors  of  the  estate  resid- 
ing within  the  Jurisdiction  or  the  court. 

III.  On  applications  for  the  restoration  of  Judgments  and 
all  other  proceedings  where,  by  the  statute,  the  original  service 
must  be  by  summons,  the  notice  of  said  application  shall  be  by 
summons  issued,  and  actual  service  or  service  by  publication 
made  In  the  manner  provided  by  law  for  the  commencement  of 
civil  actions. 

In  all  other  cases,  notice  shall  bo  by  citation  which  shall 
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laieAj  state  the  object  of  said  application  and  specify  the  rec- 
ord, entry,  judgment,  or  docket  entry  aekcd  to  be  restored,  and 
shall  name  a  day  for  hearing  said  application,  which  shall  not 
be  less  than  twenty  days  after  the  filing  of  said  application, 
and  not  less  than  ten  days  from  the  date  of  the  return  of  said 
citation. 

In  case  of  non-residents,  service  of  citation  shall  be  made  by 
pablication  aa  provided  in  $  6190  R.  S. 

IV.  If  the  application  aforesaid  be  accompanied  with  a 
written  agreement  signed  by  all  parties  In  Interest  or  their 
representatives  or  attorneys  consenting  to  the  restoration  of 
said  record,  jproceeding,  document  or  docket  and  journal  en- 
tries, no  notice  shall  be  required. 

V.  The  parties  interestetl  in  said  record,  proceeding,  dock- 
et or  joamal  entries  may  at  or  before  the  time  fixed  for  said 
hearing  file  exceptions  to  the  restoration  of  the  same,  specifying 
tlrarein  each  item  or  part  thereof  objected  to. 

VI.  On  the  day  mentioned  in  said  notice  or  summons,  the 
application,  and  where  exceptions  have  been  filed,  the  applica- 
tion together  with  the  exceptions  shall  be  referred  to  the  Com- 
missioner of  the  probate  court  or  (to  such  other  commissioner 
the  parties  may  agee  upon  as  provided  by  statute),  to  examine 
the  same  and  hear  the  testimony  offered,  and  make  his  findings, 
and  report  the  same  together  with  the  testimony,  to  the  pix>- 
bate  court  as  provided  by  law. 

All  testimony  must  be  reduced  to  writing,  and  signed  by  the 
witnesses.  HEBMA14  F.  GOEBEX,  ProlxUa  Judge, 

{ 528c.  CoBti  of  reBtoring  records.  How  paid.  The 
costs  of  restoring  the  records  of  the  probate  court  ex- 
cept as  herein  otherwise  provided,  shall  be  paid  out 
of  the  county  treasury,  upon  the  order  of  the  probate 
judge.    [81  V.  162.] 

{  689.  Bond  of  probate  judge.  ConditioiL.  Deposited 
with  oounty  treasurer.  Before  any  probate  j udge  e n ters 
upon  the  discharge  of  his  duties,  he  shall  give  a  bond 
to  the  state,  with  sufficient  Security,  to  be  approved 
by  the  board  of  county  commissioners  of  the  proper 
county^  or,  in  the  absence  of  any  two  of  the  commis- 
sioners from  the  county,  by  the  auditor  and  recorder 
of  the  proper  county,  in  any  sum  not  less  than  five 
thousand  dollars,  to  the  effect  that  he  will  faithfully 
p^  over  all  moneys  that  are  by  him  received  in  his 
omasl  capacity,  that  he  will  enter  and  record  all  the 
orders,  judgments,  and  proceedings  of  the  court,  and 
faithfully  and  impartially  perform  all  the  duties  of  his 
office ;  wnich  undertaking,  with  his  oath  of  office  in- 
dorsed thereon,  shall  be  deposited  with  the  county 
treasurer :  and  such  additional  undertaking  may  be 
required  Dy  the  county  commissioners  from  the  pro- 
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bate  iii<^>  from  time  to  time,  as  the  state  of  busineei 
in  his  office  renders  necessary.    [51  v.  167,  i  6.] 

2  580.     On  probate  judge  taUBg  liii  oflioe,  he  ihall 
make  all  entrlM,  reoordi,  ete.,  omitted  by  hit  prodeooMor. 


If,  when  a  probate  jud^,  whether  elected  or  ap- 

thedischaroeofl  * 
and  necessary  entries  and  recoras  of  the  business,  or 


pointed,  enters  apon  the  discharse  of  his  duties,  proper 


any  portion  thereof,  transacted  in  the  court,  during 
the  continuance  in  office  of  any  former  judge  thereof 
had  not  been  made,  as  required  by  law,  by  the  pro- 
bate judge  whose  duty  it  was  to  niake  such  entries  or 
recoras,  the  probato  judge  shall  make,  in  the  respec- 
tive books  of  his  office,  the  proper  records,  entries, 
and  indexes,  so  omitted  by  his  predecessor  or  prede- 
cessors in  office;  and  when  so  made,  they  shall  have 
the  6ame  validity,  force  and  e£fect,  as  though  they 
had  been  made  at  the  proper  time,  as  prescribed  by 
law,  and  by  the  officer  whose  duty  it  was  to  make 
them;  and  such  probato  j  udge  shall  sign  all  entries  and 
records  made  d^  him,  as  aforesaid,  as  though  such 
entries,  proceedmgs,  and  records  had  been  com- 
menced, prosecuted,  determined  and  made  by  or  be- 
fore him,    [69  v.  160,  2  1;  62  v.  33,  i  2;  70  v.  85,  i  1.] 

2  581.  Veoi  paid  to  predooeiior  for  servioeo  performed 
by  probate  judge.  For  all  services  performed  under 
the  next  preceding  section,  in  making  such  records, 
entries,  or  indexes,  the  probato  judge  shall  receive 
the  same  lees  as  are  allowed  by  law  for  like  ser- 
vices; and  in  all  cases  when  the  fees  allowed  by  Law 
for  such  services  have  been  paid  to  any  predecessor 
of  such  probato  judge,  whose  duty  it  was  to  make  such 
entries,  records,  and  indexes,  such  fees  shall  be  paid 
to  the  probato  judge  making  them,  out  of  the  treasury 
of  the  proper  county,  upon  the  order  of  the  county 
auditor.    [62  v.  33,  {  3 ;  70  v.  86,  i  1.] 

2  582.  Judge  ihall  make  awom  statement  of  luch  ser- 
vioet,  thereupon  proieouting  attorney  ihall  bring  suit 
againf t  predoooMor  for  same.  On  the  completion  of 
such  services,  the  probato  judge  shall  make  out  and 
certify  to  the  county  auditor,  a  written  statement  of 
the  same,  the  respective  causes  or  matters  in  which 
they  have  been  rendered,  the  fees  to  which  he  is  en- 
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titled  for  them,  that  sneh  feee  haTo  b«eii  paid  to  hi> 
predecessor,  nsmiog  bim,  And  tbitt  he  has  leceived 
no  compensstioa  wnAtever  for  euch  services,  or  less 
than  fall  compensation  thereof,  which  written  Btate- 
ment  shall  be  verified  by  the  affidavit-  ol  the  person 
making  it,  and  thereapoa  the  auditor  shall  issne  ft 
warrant  on  the  county  treasurer  for  each  sum  as  he 
finds  to  be  dae  to  such  jud^  for  these  serrices;  and 
thereupon  the  prosecuting  attorney  of  the  coontjr 
ehall  bring  suit  on  the  official  bond  of  the  probate 
indge  who  haa  received  the  fees  for  and  foilea  to  per- 
ioral the  dntiea  aioreaaid,  for  the  purpose  of  recover- 
ing back  the  money  ttins  paid  oat  of  the  county 
treasury,  and  when  so  collected,  shall  pay  the  BMne 
into  the  treaeurjr  of  such  county.  [62  v.  33,  Jf  4, 6.] 
Probale  )ndge«  an  not  uitltled  to  oompeuntlon  hn  thl* 
work.  Si  Ball.  n& 

J  SSS.  CBStody  of  flies.  Inigt  say  aat  oi  alerk  or 
Vpoiiit  a  depn^.  Oatli  of  dapntr.  Eii  powBn  and  bond. 
Each  Judge  shall  have  the  care  and  custody  of  all 
fii-s,  papers,  books  and  records,  belonging  to  the 
|irubue  office,  and  is  authorized  and  empowered  to 
perform  the  duties  of  clerk  of  his  own'  court;  and 


duties  of  fais  appointment,  taki 
when  BO  qualified,  euch  deput 
all  the  duties  appertaining  to  t! 
coart;  and  each  deputy  clerk  i 
ister  oaths  in  all  cases  m  whicl 
discharge  of  hig  duties  as  encl 
probate  judge  may  take  such  se 
OS  he  deems  necessary  to  seem 
ance  of  the  duties  of  hie  ape 
ilO.3  .  ■     ■:         .    '.-   .... 

I>epat7  dork  ma*  be  a  female  ind  ebe  mair  adralniatnr  oatln 
pertafniDKIQ  tbeoffloBiWO.  8.31.  Can  nok  ■dm^Dutar.oalb', 
after  eipIntlOD  of  term  ol  npolntmeut,  SSp.  ^IM.'  f^^ijCr 
eaoDot  M  bued  oa  n.  tolw  oatli  before  a  depctT'rha-ft  itoluliig 
OTCT  bl«  turn  bat  hu  not  been  reuppoliitiKi,  M. 

I  CM.  He  piebats  Judge  or  Us  deputy  to  pnati«a  law, 
«t*  No  jodge  of  a  probate  court,  or  any  deputy  clerk 
emplcnred  by  bim,  or  who  is  encased  in  the  business 
of  each  court  as  clerk  thereof,  shall,  during  the  term 
of  h  is  office,  or  employment,  practice  law,  or  be  asso- 
ciated with  another  aa  partner  in  the  practice  ol  law, 

In  ■»«  a(  tha  mnrta  nr  nthni-  (xihnnala  of  thla  state: 
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neither  shall  such  judge  or  derk  prepare  any  petition 
or  answer,  or  make  out  any  account  which  any  execu- 
tor, administrator,  guardian,  or  other  person  is  required 
to  present  for  the  settlement  of  the  estate  commit- 
ted to  his  care  and  management^  nor  appear  as 
counsel  or  attorney  before  any  lustice  of  the  peace, 
or  before  any  court  or  other  juoieial  tribunal  in  the 
state ;  nor  shall  such  judge  or  deputy  clerk  make  a 
record  of  any  paper,  receipt,  or  voucher,  produced  to 
verify  any  cnarge  or  credit  in  the  account,  filed  or  pre- 
sented for  settlement  as  aforesaid,  unless  the  record- 
ing thereof  is  requested  in  writing  by.  the  i>arty 
making  such  settlement;  but  nothing  contained  in 
this  section  shall  prevent  any  probate  judge  or  deputy 
clerk,  aforesaid,  from  finishing  any  business  by  nim 
commenced  prior  to  his  election  or  appointment,  not 
connected  with  his  official  business;  and  if  any  judge 
of  the  probate  court  or  any  deputy  employed  by  him, 
wilfully  violates  any  provisions  nerem  prohibiting 
him  from  practicing  law  in  any  of  the  wa}rs  specified, 
such  judge  or  deputy  clerk  shall  be  fined  in  an]^  sum 
not  exceeding  fifty  dollars,  and,  upon  conviction 
thereof,  shall  be  removed  from  office ;  aiid  the  prose- 
cuting attorney  is  hereby  required  to  file  his  informa- 
tion against  such  judge  or  deputy  clerk  in  the  court 
of  common  pleas,  and  proceed  as  upon  indictment. 
[77  V.  183.] 

{  585.    Adminiftration,  eto.,  when  the  probate  Judge  ie 

w  V  .   .  w^^tcrested.   Xetterff  testamentary,  or  of  administra- 

r    :  v-^tten,  or  of  J*gustrcKiibi^ip,  shall  not  be  issued  to  any 

"    ^  ^^  ^'peraesk^ after  Li^el^dfion  to  the  office  of  probate  judgje 

,   ^  ^  w . .  €ind b^oTOvtha  expiration  of  his  term  ofoffice ;  and  if 

:  ;  ^   ^^  pn>^ai^!judgetis  interested,  as  heir,  legatee,  devisee 

'   "-  w . .  ^Filb  itfiy other* manner  in  any  estate-  whicn  would 

.    .  WW  othepe^ii^.be  settled  in  the  probate  court  of  the 

I  ^  ^.v  dduntj^  wJte!'el£ls  resides,  such  eAate,  and  all  accounts 

joff  Mlefrcfiajid  in:which  the  probate  judge  is  interested, 

shall  be  settled  bv  the  court  of  common  pleas  of  such 

county;  and  in  all  such  matters  and  cases  in  which 

the  probate  judge  is  interested,  the  original  papers 

shall  be  by  nim  forthwith  certified  to  the  court  of 

common  pleas ;  and  in  all  other  matters  and  proceed- 
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ings,  pending  in  any  probate  oonrt,  which  woald 
propeny  be  dispoBed  of  or  decided  therein,  but  in 
which  the  probate  judge  thereof  is  interested,  in  any 
manner  whatever,  as  attorney  or  otherwise,  or  in 
which  he  is  required  to  be  a  witness  to  a  will,  such 
probate  judge  shall,  upon  the  motion  of  a  party  in- 
terested m  such  proceedings,  or  upon  his  own  motion, 
certify  the  matters  and  proceedings  to  the  court  of 
common  pleas,  and  he  snail  forthwith  file  with  the 
derk  of  the  court  of  common  pleas  all  original  papers 
connected  with  the  proceedings,  and  the  same  snail 
be  proceeded  in  ana  heard  and  determined  by  the 
court  of  common  pleas,  at  chambers,  by  any  judge 
thereof,  or  in  open  court,  in  the  same  manner  as 
though  that  court  had  original  jurisdiction  of  the  sub- 
ject matter  thereof,  and  upon  the  final  decision  of 
the  questions  involved  in  such  proceeding,  or  on  the 
final  settlement  of  the  estate  in  which  tne  judge  is 
interested  as  executor,  administrator  or  guardian,  by 
the  court  of  common  pleas,  or  whenever  the  interest 
of  the  probate  judge  therein  ceases,  the  clerk  shall 
deliver  all  the  original  papers  back  to  the  probate 
court,  from  which  they  came,  and  the  clerk  shall, 
also,  make  out  an  authenticated  transcript  of  the 
orders,  judgments  and  proceedings  of  the  court 
therein,  and  shall  file  the  same  in  the  probate  court 
from  which  the  papers  came,  and  the  judge  thereof 
shall  record  the  same  in  the  ordinary  records  of  simi- 
lar business.    [75  v.  9,  i  1.] 

Older  oertlfrlng  catm  to  oommon  pleas  conrt  set  Aside  as  bein? 
obtained  by  xnisrepresentatloii,  7  C.  C.  371.  p^e  Id.  i&i ;  52  O.  S.  0. 

2  536.  Judges  ikall  make  nlei  of  praotioe  and  8i0>niit 
them  to  the  mpreme  courts  The  several  judges  of  the 
probate  court  shall  make  rules,  not  inconsistent  with 
the  laws  of  the  state,  for  regulating  the  practice  and 
conducting  the  business  of  the  court,  which  they 
shall,  when  and  as  often  as  they  are  made,  submit  to 
the  supreme  court:  and  the  supreme  court  has  power 
to  alter  and  amend  all  such  rules,  and  to  make  other 
and  farther  rules,  from  time  to  time,  for  regulating 
the  proceedings  in  all  the  probate  courts  of  the  state, 
as  tney  deem  necessary,  in  order  to  introduce  ana 
tTiMntAJn  regularity  and  uniformity  in  the  proceed- 
ings therein.    [51  V.  167,  2  U.] 
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i  637.  fhall  have  lame  powen ,  and  obserye  nxlei  of  eom- 
moii  pleai  to  fiur  as  applicable.  In  tke  exercise  of  the 
jurisdiction  conferred,  the  prohate  judge  shall  have 
the  same  i>ower8,  perform  the  same  duties,  and  be 
governed  by  the  same  rules  and  regulations  as  are 
provided  by  law  for  the  courts  of  common  pleas  and 
the  judges  thereof,  in  vacation,  so  far  as  the  same  are 
consistent  with  laws  in  force.    [51  v.  167,  }  58.] 

48  O.  8.  356:  4  C.  C.  10;  49  O.  8.  588. 

2  6S8.  Power  to  pnxdsli  oontempt.  Th e  probate  Judge 
shall  have  power  to  keep  order  in  his  court,  and  to 
punish  any  contem{>t  of  his  authority,  in  like  manner 
as  such  contempt  might  be  punished  in  the  court  of 
common  pleas.    [51  y.  167,  !  59.] 

i  680.  And  to  iBsne  prooess,  etc.  He  shall  issue  all 
warrants,  attachments,  and  other  process,  and  all 
notices,  commissions,  rules  and  orders,  not  contnury 
to  law,  that  are  necessary  and  proper  to  carry  into 
effect  the  powers  granted  to  him.    [51  v.  167,  i  60.] 

2  640.  Duties  of  iherifF,  ooroner,  and  oonstable.  Sher- 
iffs, deputy  sherifib,  coroners  and  constables  shall, 
when  required  by  the  probate  judge,  attend  his  court, 
and  shall  serve  and  return  all  process  directed  to 
them  by  the  judge.    [51  v.  167, }  61.] 

2  553  B.  B.  proYldeB  that  the  probate  court  in  any  county  con- 
taining a  city  of  the  flnt  class  (except  fourth  grade),  and  of  the 
first  grade  of  the  second  class,  may  each  appoint  one  or  more  con- 
stablei  to  preserve  order  and  discharge  such  other  duties  as  the 
court  requires;  and  each  constable,  when  so  directed  by  the 
court,  shaU  have  the  same  power  to  call  and  impanel  Jurors  which 


by  law  the  BherUr  of  the  county  has,  except  in  capital  ca8es._  The 

lug 
of  the  first  class,  and  of  the  first  grade  ofthe  second  class  it  shall 


compensation  of  such  constable  shall  be  the  same  as  that  of  reg- 
ular Jurors  except  in'countieB  containing  a  city  of  the  first  grade 


I 


be  81000  per  annum,  of  the  second  grade  of  the  first  class  8900. 
and  in  au  oountieB  having  a  population  of  not  less  than  84,150 
and  not  more  than  81,260  at  the  federal  census  of  1880.  §600  per 
annum,  89  v.  882. 

{  541.    Liabilitj  of  iherili;  ete.     If  a  sheriff;  coroner 

or  constable,  neglects  or  refuses  to  serve  and  return  a 

process  issued  by  a  probate  judge,  and  to  him  directed 

and  delivered,  or  neglects  or  refuses  to  pay  over 

any  moneys  by  him  collected  to  the  probate  judge,  or 

any  other  person,  when  so  directed  by  such  probate 

judge,  he  shall  be  subject  to  a  fine  and  amercement 

as  in  the  next  section  provided.    [51  v.  167,  { 17.] 

{  648.    How  proceeded  againit.    In  the  cases  enum- 
erated in  the  preceding  section,  the  probate  judge 
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shall  issae  a  BumnionSy  directed  to  the  sheriff  or  other 
officer  therein  named,  commanding  him  to  summon 
the  officer  guilty  of  sach  misconduct,  to  appear  with- 
in two  days  after  the  service  of  sucn  summons,  and 
show  cause  why  he  should  not  be  amerced,  spedly- 
ing  the  cause  for  such  amercement ;  and  in  case  of 
neglect  or  refusal  to  serve  or  return  anv  process 
issued  by  such  probate  judge,  and  directea  and  de- 
livered to  such  officer,  if  no  sufficient  excuse  is 
shown,  such  officer  shall  be  fined  by  the  probate 
judge  in  any  sum  not  exceeding  one  hundred  dollars, 
to  be  paid  into  the  county  treasury ;  and  he  and  his 
sureties  shall  moreover  be  liable  upon  his  official 
bond  for  all  damages  sustained  by  any  person  by 
reason  of  such  misconduct;  and  in  case  oi  refusal  to 
pav  over  any  moneys  by  him  collected  to  the  probate 
judge  or  any  other  person,  when  so  directed  oy  such 
probate  judge,  he  shall  be  amerced  for  the  use  of  the 
parties  interested,  in  the  amount  bjr  such  process  re- 
ouired  to  be  collected,  together  with  ten  per  cent 
tnereon;  and  such  probate  judge  may  enforce  the 
collection  thereof  by  execution  or  other  process,  or 
by  imprisonment,  as  for  a  contempt  of  couH,  er  both ; 
tbe  delinquent  officer  and  his  sureties  shall,  more- 
over, be  liable  on  his  official  bond  for  the  amount  of 
such  amercement  at  the  suit  of  the  person  or  persons 
interested.    [51  v.  157,  H8.] 

See  2  50M,  el  aeq.  ProvlsioiiB  of  the  statute  lel&ting  to  amerce- 
menti  axe  excepted  from  the  general  proTiBfoxi  tbat  all  remedial 
itatatM  ahall  be  liberally  conatnied,  1 4M8. 

{MS.  WheaptrsongniltyofoontdBipt.  Howfudshed. 
If  any  person  neglects  or  refuses  to  perform  anv  order 
or  judgment  of  a  probate  court  other  than  for  the 
IMyment  ol  money,  he  shall  be  deemed  guilty  of  a 
contempt  of  court,  and  the  probate  judge  shall  issue 
a  snnunons  directing  him  to  appear  before  his  court 
within  two  days,  from  the  service  thereof,  and  show 
cause  why  he  should  not  be  punished  for  his  con- 
tempt; or  if  it  appear  to  such  judge  that  he  is  secret- 
ing himself  to  avoid  the  process  of  the  court,  or  is 
about  to  leave  the  county  tor  such  purpose,  the  judge 
may  i»ae  an  attachment  instead  of  the  summons 
above  mentioned,  commanding  the  officer  to  whom 
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the  attachment  is  directed  forthwith  to  bring  such 
person  before  such  judge  to  answer  for  his  contempt; 
and  if  no  sufficient  excuse  is  shown,  he  shall  be  pun- 
ished in  the  same  manner  as  provided  for  the  punish- 
ment of  contempts  in  the  court  of  common  pleas. 
[51  V.  167,  i  16.] 

"Other  than  for  the  payment  of  money."    42  O.  8. 109. 


jurlBdiction  to  panish  for  contempt  the  failure  or  refusal  of  an 
assignee  in  trust  for  the  benefit  of  creditors  to  perform  an  order 
or  Judgment  for  the  payment  of  money,  27  Bull  289. 

J  544.  Ezeontioni.  Orders  for  the  payment  of 
money  may  be  enforced  by  execution  or  otherwise, 
in  the  same  manner  as  judgments  in  the  court  of 
common  pleas;  and  all  such  executions  shall  be 
directed  to  the  sheriff,  or,  in  his  absence  or  disability, 
to  the  coroner.    [51  v.  167,  §  15.] 

2545.  Fee  bill  and  report  of  fees.  Each  probate 
judge  shall,  in  every  case,  examination,  or  proceed- 
mg,  make  out,  file,  and  record  an  itemized  account 
of  all  fees  by  him  received  or  charged  therein ;  and 
on  the  first  day  of  September,  in  each  year,  he  shall 
make  out  and  file  with  the  auditor  of  his  county  an 
account,  by  him  duly  verified,  of  all  fees  by -him 
charged  or  received  during  the  next  preceding  year, 
distinguishing  between  those  paid  and  those  not  paid ; 
and  if  he  fails  or  neglects  to  perform  the  duties  in 
this  section  imposed,  he  shall  forfeit  and  pay,  for 
each  instance  of  such  failure  or  neglect,  any  sum  not 
less  than  ten  nor  more  than  two  hundred  dollars,  to 
be  recovered  by  action  in  the  name  of  the  state, 
which  shall,  at  tne  instance  of  any  person,  be  insti- 
tuted and  prosecuted  by  the  prosecuting  attorney. 
[64  V.  42,  U  1.  2,  3.] 

{  645.  Fees  of  probate  Judge  In  oonnttes  wMcli  bad  a 
population  lose  than  22,600  at  the  last  preceding  fiederal 
census,  or  22,600  or  more.  Each  probate  judge,  in 
counties  which  at  the  last  preceding  federal  census  had 
a  population  less  than  22,500,  shall  receive,  for  services 
rendered,  the  following  prescribed  fees,  and  no  more: 

Docketing  each  case,  to  be  charged  but  once.  .04. 

Entering  the  appearance  of  parties,  to  be  cnarged 
but  once,  m  each  case,  .08. 
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TUdng  affidavit,  .10. 

lasaing  sainmoDS  or  other  write  under  seal,  .20 
each. 

Entering  order  to  advertise,  .20. 

Filing  any  papers  except  accounts  current  and 
vouchers  of  executors,  administrators,  and  guardians, 
.04  each. 

Entering  the  return  of  any  writ^  .04. 

Issuing  a  subpoena  when  fliere  is  but  one  witness 
named,  .10. 

And  for  everv  additional  name,  .04. 

Swearing  each  witness.  .03. 

Entering  attendance  of  each  witness,  .05. 

Indexing  each  cause,  .08. 

Entering  judgment  on  journal,  .08. 

Recording  general  verdict,  .08. 

Entering  onler  on  journal.  .08. 

Each  one  hundred  words  lor  transcribing  judgment 
or  orders  on  the  docket,  .08. 

Entering  satisfaction  of  judgment  or  decree  on 
record,  .08. 

Entering  every  special  rule,  .04. 

Entering  every  continuance  or  dismissal,  .08. 

Entering  rule  of  reference,  .08. 

And  for  a  copy  thereof,  under  seal,  .20. 

Entering  notice  of  appeal,  .08. 

Milking  cost  bill,  whicn  shall  be  taxed  but  once,  .25. 

Making  up  complete  record  in  cause,  for  each  one 
hundred  words,  .08. 

But  no  complete  record  shall  be  made  in  any  ca^e 
except  when  tne  title  of  real  estate  is  drawn  in  qu(>8- 
tion,  the  court  mav  order  the  same,  or  either  party 
may  require  it,  at  his  own  cost 

Making  out  copies  of  records  of  any  proceedings  in 
a  cause,  when  reqidred  by  either  party  or  the  law, 
with  a  seal  annexed,  for  each  hundred  words  .08. 

Entering  an  allowance  of  an  injunction,  certiorari, 
or  habeoM  corpus,  .08. 

Issuing  execution,  .25. 

Docketing  each  execution  issued,  .08. 

Issuing  order  of  sale,  .25,  and  for  every  hundred 
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wordB  said  writ  may  contain  over  the  tint  hundred, 
.08. 

Recording  returns  on  writs  of  execution  and  orders 
of  sale,  for  each  hundred  words  .08. 

Each  certificate  to  which  the  seal  of  the  court  ia  re- 
quired and  not  herein  provided  for,  .36. 

Probate  of  will  and  entry  thereof,  .HO. 

Issuing  letters  testamentary,  or  letters  of  adminis- 
tration or  guardianship,  under  seal  of  court,  .76. 

Taking  Dond  of  executors,  administrators,  or 
guardians,  .26. 

Recording  a  bond,  will,  inventory,  sale  bill,  or  set- 
tlement of  executors,  administrators,  or  guardians, 
for  every  hundred  words,  .08. 

Making  out  copies  of  wills,  inventories,  sale  bills, 
settlements,  or  rules  of  court  ordered  to  be  furnished 
by  execatoiB  and  guardians,  for  each  hundred  words, 
.08. 

Entering  ihe  appointment  of  executors,  adminis- 
trators, or  guardians,  or  appraisers  of  property,  .10. 

Copy  of  order  to  appraisers,  .10. 

Filing  an  account,  warrant,  and  vouchers,  of  an 
executor,  administrator,  or  guardian  for  settlement 
and  entering  the  same  on  the  minutes  of  the  court, 
.U5. 

Entering  order  of  settlement  of  same,  .12. 

Examining  partial  or  final  settlements  of  guard- 
ians, executors,  or  administrators,  .76  each. 

Where  there  are  not  more  than  fifty  vouchers  to 
be  examined,  and  if  any  account  shall  contain  more 
than  fifty  vouchers,  for  each  additional  voucher  so 
examined,  the  sum  of  .02. 

Issuing  citation  to  executors,  administrators,  or 
guardians,  .26. 

Administerinff  an  oath  when  necessary,  and  issu- 
ing a  marriiwe  license  and  filing  and  recording  the 
certificate  ofmarriage,  .76. 

Giving  notice  of  time  of  settlement,  .08. 

Hearing  application  on  behalf  of  idiots  and  luna- 
ti<»,  $1.60. 

Hearing  application  for  the  right  of  wav  of  rail- 
roads, plank  roads,  and  turnpikes,  or  road  appeals, 
$2  per  day. 


19  RBS  OP  PBOBATB  JUDOl.  {546 


_  and  decidinff  application  in  contested 
cftses,  on  petition  of  administrators,  guardians,  or 
executors  to  sell  land,  and  petitions  to  convey, 
to  be  taxed  in  each  of  me  above  cases  in  the  bul 
of  costs,  .75. 

Holding  examining  courts,  $2  per  day. 

Hearing  and  determininff  applications  on  habetu 
eorput  in  criminal  cases,  to  be  pud  out  of  the  coun- 
ty treasury,  $1  50. 

Hearing  and  determining  applications  for  habea$ 
eorpuM  in  dyil  cases,  .75 

Hearing:  and  determining  applications  in  contested 
cases,  to  be  taxed  in  the  bm  of  costs  afl^dnst  the  un- 
sacc^sfnl  party,  $1.50. 

For  the  registry  of  births  and  deaths,  the  sum  of 
.08  for  the  registry  of  each  birth,  and  each  death  re- 
turned to  his  office,  but  no  other  compensation  for 
any  indexing  or  recording,  or  any  other  seryice 
wnateyer  that  is  necessary  to  complete  the  records 
or  reports  required      [90  y.  105.] 

fssia  In  oooflMM  wHUh  had  a  popnlaVloii  of  n»600  or 
more  at  soeli  oobsu.  Each  probate  judge  in  counties, 
which  at  the  last  federal  census,  had  a  population  of 
22^500  or  more,  shall  receive  for  services  rendered,  the 
lollowing  prescribed  fees  and  no  more : 

Docketing  each  case,  to  be  charged  but  once,  .03. 

Entering  the  appearance  of  parties,  to  be  charged 
bat  once,  in  each  case,  .08. 

Taking  affidavit,  .08. 

Issuing  summons  or  other  writs  under  seal,  .20  each. 

Entering  order  to  advertise,  .15. 

Filing  any  papers  except  accounts  current  and 
voachers  of  executors,  administrators  and  guardians, 
Meach. 

Entering  the  return  of  any  writ,  03. 

lasuing  a  subpoena,  where  there  is  but  one  witness 
named,  .08. 

And  for  every  additional  name,  .03. 

Swearing  each  witness,  .03. 

Entering  attendance  m  each  witness,  .05. 

Indexing  each  cause,  .08. 

Entering  judgment  on  ioumal,  .08. 

Recording  general  verdict,  .08. 
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Entering  order  on  journal.  .06. 

Each  one  hundred  words  for  transcribing  judgment 
or  orders  on  the  docket,  .08. 

Entering  satisfaction  of  judgment  or  decree  on  re- 
.cord|  .06, 

Entering  every  special  rule,  .03. 

Entering  every  continuance  or  dismissal,  .08. 

Entering  rule  of  reference,  .04. 

And  for  a  co^y  thereof  under  seal,  .10. 

Entering  notice  of  appeal.  .04. 

Making  cost  bill,  .25,  whicn  shall  be  taxed  but  once. 

Making  up  complete  record  in  cause,  .08  for  each 
one  hundrea  words,  but  no  complete  record  shall  be 
made  in  any  case,  except  when  tne  title  of  real  estate 
is  drawn  in  question  the  court  may  order  the  same 
or  either  party  may  reauire  it  at  his  own  cost. 

Making  out  copies  of  records  of  any  proceedings  in 
a  cause  when  required  by  either  party  or  the  law, 
with  a  seal  annexed,  .08  for  each  one  hundred  words. 

Entering  an  allowance  of  injunction,  certiorari  or 
habeas  corpus,  .06. 

Issuing  execution,  .10. 

Docketing  each  execution  issued,  .06, 

Issuing  order  of  sales,  .25. 

And  .08  for  every  one  hundred  words  said  writ  may 
contain  over  the  first  hundred. 

Recording  returns  on  writs  of  execution  and  orders 
of  sale,  .08  for  each  hundred  words. 

Each  certificate  to  which  the  seal  of  the  court  is  re- 
quired, and  not  herein  provided  for,  .35. 

Probate  of  will  and  entry  thereof,  .25. 

Issuing  letters  of  testamentary  or  letters  of  admin- 
istration, or  guardianship  under  seal  of  court,  .75. 

Taking  bond  of  executors  or  administrators  or 
guardians,  .25. 

Recording  a  bond,  will,  inventory,  sale  bill,  or  setr 
tlement  of  executors,  administrators  or  guardians,  .08 
for  every  hundred  words. 

Making  out  copies  of  wills,  inventories,  sale  bills, 
settlements  or  rules  of  court,  ordered  to  be  furnished  by 
executors  and  guardians,  .08  for  each  hundred  words. 

Entering  the  appointment  of  executors,  administra- 
tors, or  guardians,  or  appraisers  of  property,  .08. 
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Copy  of  order  to  appraisers,  .06. 

FUmg,  an  account,  warrant,  and  voachers  of  an  ex- 
ecator,  administrator,  or  guardian  for  settlement  and 
entering  same  on  the  minutes  of  the  court,  .15. 

£kiteriu^  order  of  settlement  of  same,  .10. 

laTftminiTig  partial  or  final  settlements  of  guardians, 
teecators,  or  administrators,  .65  each,  where  there  are 
not  more  than  fifty  yonchers  to  be  examined,  and  if 
any  account  shall  contain  more  than  fifty  vouchers, 
the  sum  of  .02  for  each  additional  voucher  so  exam- 
ined. 

Issuing  citation  to  executors,  administrators,  or 
guardians,  .20. 

Administering  an  oath  when  necessary  and  issuing  a 
marriage  licence  and  filing  and  recording  the  certifi- 
cate of  marriage,  .75. 

Giving  notice  of  time  of  settlement,  08. 

Hearing  application  on  behalf  of  idiots  and  lunatics, 

fi.5a 

Hearinff  application  for  the  right  of  way  of  railroads, 

Slankroads  and  turnpikes  or  road,  appeals  $1.00  per 
ay. 

Hearing  and  deciding  application  in  contested  cases 
on  petition  of  administoitors,  guardians,  or  executors, 
to  sell  bmd.  and  petitions  to  convey,  .75|  to  be  taxed 
in  each  of  tne  above  cases  in  bill  of  costs. 

Holding  examining  courts,  $1.50  per  day. 

Hearing  and  determining  application  on  habeas 
corpus  in  criminal  cases,  $1.00  to  be  paid  out  of  the 
county  treasury. 

Hearing  and  determining  application  for  habeas 
corpus  in  civil ^cases,  .50. 

Hearing  and  determinine  applications  in  contested 
cases,  $1.00  to  be  taxed  in  the  Dill  of  costs  against  the 
unsuccessful  ^arty. 

For  the  registry  of  births  and  deaths,  the  sum  of 
.08  for  the  rwostrv  of  each  birth,  and  each  death  re- 
turn to  his  office,  out  no  other  compensation  for  any 
indexing  or  recording,  or  any  other  service  whatever 
that  is  necessary  to  complete  the  records  or  reports 
reqnired.    [90  v.  104.] 

il  540  and  547  do  not  app]j  to  Hamilton  and  Oajaboga  coun- 
dM.   See  90  V.  lis,  1 7. 

i  54«a.    Bqiwkd  March  22, 1893. 
i8C.c.in& 
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g047.  8«iiieftMueommoni4Mwfi>rBervioMnoft]iomn 
provided  flNT.  For  any  other  aeryioes  not  herein  pro- 
vided forj  the  same  fee  shall  be  allowed  as  for  similar 
services  in  tha  court  of  common  pleas  of  the  sama 
connty.    [90  v.  108 ;  89  v.  385 ;  88  v.  576.] 

{  648.  Cost!  of  orimiaal  proooodingt,  daty  in  pensloii 
oaaoi.  The  costs  in  all  criminal  proceedinss  taxed 
and  adjudged  in  favor  of  th  i^.ate,  shidl,  when  col- 
lected oy  the  probate  judse,  be  paid  by  him  into  the 
county  treasury;  and  he  snail  aaminister  oaths,  and 
make  certificates  in  pension  and  bounty  cases,  with- 
out compensation.    [73  v.  127,  {4.] 


PSOCEBDINOS  IN  RELATION  TO  JUSTICIES  OF  THE  PEACE. 

JB68.  beroaae  or  decroaso  In  mmibor  in  towuiilp  — 
Wben  part  of  townsliip  attaoned  to  aaothor:  Cayalioga 
oonnty.    When  it  is  made  to  appear  to  the  satisfac- 
tion of  the  probate  judge  of  the  proper  county,  that 
there  is  not  a  sufficient  number  of  justices  of  the 
peace  in  any  township  tiiereof ,  and,  also,  that  public 
notice  had  been  given  in  such  township  that  applica- 
tion would  be  mi^e  for  an  additional  number  oi  jua- 
tices  of  the  peace,  the  court  is  authorised  to  add  one 
or  more  justices  to  such  township,  as  seems  just  and 
proper  and  the  trustees  shall  give  notice  to  the  electors 
of  such  township  to  elect  such  justice  or  justices  so 
added,  agreeably  to  the  provisions  of  section  five  hun- 
dred and  sixty-seven ;  and  when  it  is  made  to  appear 
to  the  court  uoresaid,  that  it  is  expedient  to  decrease 
the  number  of  justices  in  any  township,  the  court  is 
authorized  to  restrict  the  number  as  it  judges  proper ; 
but  no  justice  may  be  deprived  of  his  commission 
until  the  esroiration  of  the  term  for  which  he  was 
elected;  and  except  in  counties  containing  a  city  of 
the  first  grade  of  the  first  class ;  and  except  in  coun- 
ties containing  a  city  of  the  second  grade  of  the  first 
class,  if  a  part  of  any  township  is  attached  to  any 
other  township,  justices  of  the  peace  residing  within 
the  limits  of  that  part  of  the  township  so  attached,  as 
aforesaid,  shall  execute  the  duties  of  their  office  in 
the  township  to  which  the  same  is  attached,  in  the 
same  manner  as  if  they  had  been  elected  for  each 
township.    [92  v.59;  91  y.78;  61  y.406,i3.] 

9C.a26;12Jit2IS. 
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^^otioe  o/eleeHon^  duty  of  Clerk  of  common  pUa». 

When  A  TacancY  occars  in  the  office  of  Justice  of  the  peace  in 
any  township  in  tbe  Btate,  either  by  death,  removal,  absence  at 
any  one  time  for  the  space  of  six  months,  resi|f nation,  refusal  to 
serve,  or  otherwise,  the  trustees  having:  notice  thereof,  shall 
ffive  notice  to  the  electors  of  such  township  to  flU  such  vacancy, 
Bv  setting  np  advertisements  in  three  public  places  in  the  town- 
snip,  specifying  the  number  of  justices  to  be  elected,  and  the 
time  ox  such  election ;  which  notice  shall  be  given  not  leas  than 
fifteen  nor  more  than  twenty  days  previous  to  holding  such 
election,  which  shall  be  held  at  the  usual  place  of  holding  elec- 
tions; and  the  clerk  of  the  court  of  common  pleas,  in  certifying 
to  the  secretary  of  state  the  election  of  a  justice  of  the  peace  to 
fill  any  vacancy,  as  aforesaid  shall  speciry  in  his  certificate  the 
name  of  the  Justice  of  the  peace  whose  place  is  supplied  by  the 
person  whose  election  is  certified  to,  and  also  the  date  when 
each  vacancy  occurred:  and  to  enable  the  clerk  of  the  court  to 
comply  with  so  much  of  this  section  as  relates  to  his  duties,  the 
trustees  shall  notify  him  of  any  vacancy,  as  aforesaid,  and  the 
date  when  it  occurred;  and  in  case  the  election  of  an  additional 
jostice  of  the  peace  in  any  township  is  authorized  by  the  prop- 
er authority,  the  derk  of  the  court,  in  certifying  his  election  to 
the  secretary  of  state,  shall  state  in  his  certificate  that  he  Is 
snch  additional  justice  of  the  peace  so  authorized  and  elected. 
|W7. 

Journal  &n$iy,—lTk  the  matter  of  increasing  [or  diminishlngj 

the  number  of  Justices   in township county,    Ohio, 

Probate  Court county. 

It  appearing  to  the  court  on  the  application  of  A.  B.  et.  oL, 
that  there  is  not  a  sufScient  [or,  \t  appearing  to  the  court  that 
it  is  expedient  to  decrease  the]  number  of  justices  in  said 
township^  and  that  public  notice  nas  been  given,  nccordinir  to 
law  of  this  application,  it  is  ordered  that  two  additional  justicori 
of  the  peace  be  elected  and  qualified  in  said  township  [or,  it  Is 
ifTderea  that  the  number  of  Justices  in  said  township  be  de- 
ceased one.] 

}  m2.  Kanner  of  oontesting  eleotioiiB  of  jnatioefl  of  the 
peace.  If  any  candidate,  or  elector,  of  tlie  township 
in  which  the  election  was  held,  thinks  proper  to  con- 
test the  election  of  the  person  or  persons  declared 
elected,  such  candidate  or  elector  must  make  it 
known  to  the  probate  judge  of  the  county  within  ten 
dsLjB  after  the  day  of  such  election,  and  the  points  on 
which  the  contestor  means  to  contest  such  election, 
and  the  judge  sh^l  communicate  the  same  to  the 
person  or  persons  whose  election  is  contested,  speci- 
fying the  name  of  the  contestor,  with  the  points  on 
which  he  relies,  citing  him  or  them  to  appear  on  a 
day  not  more  than  fifteen  days  from  the  d&y  of  the 
election,  at  his  office,  in  his  county,  allowing  such 
person  or  persons  five  days'  notice  of  the  contest;  and 
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the  judge  shaU  also  direct  the  clerk  of  the  court  of 
common  pleas  to  withhold  the  return  of  such  con- 
tested election  until  the  same  is  decided.  [51  v.  406, 
H. 

To  the  Hon, Judge  of  the  Probate  court county ^Ohio : 

The  undersigned  hereby  notifles  you,  that  he  is  an  elector 

of township,  in  said  county  [and  was  a  candidate  for  the 

office  of  justice  of  the  peac-e,  at  tlie  election  held  therein  on 

1  and  that  he  contests  the  election  of ,  who  has  been 

declared  elected  a  justice  of  the  peace  at  the  election  held  in 
said  township,  on  the day  of ,  18—,  upon  thefollowinjc 

grounds,  to- wit:  [*S'm/«  «Acf/roumZ«.]  ,     .     .  ...     .      . 

He  pravs  that  such  pi-oceedlngs  may  be  had  as  are  authorl2e<l 
bv  law,  aiul  that  said  office  may  be  declared  vacant. 
'  Dated ,  ^»  ^' 

Notice  by  Probate  Judge  to  conlestee :— To , 

You  ai*e  nereby  notllled  that  A.  B.  contests  your  election  as 

justice  ol  the  peace  in township,  in  said  county,  to  which 

office  you  have  been  declared  elected,  at  the  election  held  in 

said  township  on  the day  of ,  18—,  upon  tha following 

grounds.    [State  the  groutids.] 

You  will  appear  at  my  office,  in at o,cloclt,  —  M.  <  n 

[uHthinfifteeri  days  from  election],  when  said  contest  will 

be  heard. 

Witness  my  signature  and  the  seal  of  said  court  at this 

liay  of 18— 

[Seal.]  Probate  Judge. 

§  678.  Probate  judge  shall  select  jury  of  three  and 
have  them  summoned.    Serrioe.    Beturn. 

The  judge,  on  the  same  day  that  he  issues  a  notice 
to  the  person  or  persons  whose  election  is  contested, 
Hhall  appoint  three  respectable  freeholders  of  his 
county,  not  resident  in  the  township  in  which  such 
election  was  held,  to  try  such  contest,  and  shall  is- 
sue a  summons  to  said  freeholders,  directing  them  to 
appear   and    try    the    contest    on    a    day    spec- 

iiicd  in  the  summons,  which  summons  shall  be  di- 
rected to  the  sheriff,  or  any  constable  of  the  county, 
and  shall  be  served  oy  the  officer  to  whom  directed, 
at  least  three  days  before  the  time  appointed  for  the 
trial  of  the  contest,  and  shall  be  by  said  sheriff  or 
constable,  as  the  case  may  be,  returned  at  the  time 
and  place  of  trying  the  same.    [51  v.  406,25.] 

g  674.  Witnesses.  The  judge  may,  on  the  request 
of  the  con  tester,  or  the  person  or  persons  whose  elec- 
tion is  contested,  grant  subpoena  for  witnesses  directed 
to  the  sheriff  or  any  constable  of  his   county,    who 
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shall  serve  and  return  the  same  to  the  judge,  at  the 
time  and  place  therein  named.    [51  v.  406,  8  5.] 

8675.  Jury  iwoni.  Evidence.  Verdict,  and  its 
tnnamission,  etc.  The  jury  of  freeholders  shall  be 
Bwom  to  try  such  contest  agreeably  to  evidence, 
and  no  evidence  shall  be  admitted  but  such  as  relates 
to  the  points  stated  in  the  notice,  and  when 
the  trial  has  closed,  the  freeholders  shall  sign 
their  decision,  whicn  shall  be  attested  by  the 
probate  judge;  and  if,  by  such  decision  there 
IS  a  vacancy  in  the  office  of  the  justice  of  the 
peace,  the  judge  shall,  within  three  days  thereafter, 
transmit  a  copy  of  such  decision  to  the  trustees  of 
the  township,  or  the  clerk  thereof  if  there  are  no 
trustees,  who  shall  forthwith  give  notice  to  the  elec- 
tors to  fill  such  vacancy  as  in  other  cases;  but  if,  bv 
the  decision,  the  election  remains  good,  he  shall 
transmit  the  same  to  the  clerk  of  the  court  of  com- 
mon pleas,  who  shall  immediately  proceed  as  if  no 
contest  had  taken  place.    [84  v.  44.] 

}576.  Election  not  to  be  set  aside  for  illegal  votes 
eaat.  Wben.  No  election  of  a  justice  of  the  peace 
shall  be  set  aside  by  the  freeholders  merely  because 
illegal  votes  have  been  given  at  such  election,  if  it 
appears  that  the  person  whose  election  is  contested 
has  the  greatest  number  of  the  legal  votes  given  at 
such  election,  after  deducting  all  illegal  votes  given, 
when  there  is  no  evidence  for  whom  such  illegal 
votes  were  given,  as  well  as  all  illegal  votes  which 
are  shown  to  have  been  given  for  the  person  whose 
election  is  contested.    [51  v.  406.  8  8.] 

8S77.  Taletoen.  Jnstioe  to  preside  in  absence  of 
judge.  In  case  any  of  the  freeholders  summoned  fail 
to  attend  at  the  time  and  place  of  trial,  the  judse 
shall  appoint  other  freeholders  to  supply  the  defi- 
ciency; and  if  the  judge  fails  to  attend  the  trial,  any 
disinterested  justice  of  the  peace  of  the  county  may 
perform  all  the  duties  required  of  the  judge  by  the 
provisions  of  this  chapter.    [51  v.  406,  i  9.] 

}678.  Costs,  how  paid.  If  the  contestor  fail  in  set- 
ting aside  the  election,  he  shall  pay  the  costs,  and 
the  judge  or  jostiee,  as  the  case  may  be,  shall  render 
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judgment,  from  which  there  shalf  be  no  appeal, 
and  issue  execution  for  the  same  to  the  sheriff  or 
any  constable  of  the  county;  but  if  the  election  is  set 
asidey  the  township  in  which  such  election  was  held 
shall  pay  the  costs:  the  judge  or  justice,  as  the  case 
may  be,  shall  make  out  and  certify  a  bill  of  such  costs, 
and  forward  the  same  to  the  trustees  of  such  town- 
ship, who  shall,  upon  the  receipt  of  the  bill  of  costs, 
issue  their  orders,  on  the  township  treasurer  for  the 
payment  of  the  same:  the  judge  or  justice,  as  the  case 
may  be,  shall  receive  one  dollar  per  dav,  and  the  free- 
holders one  dollar  per  day,  eacn;  and  the  witnesses 
and  sheriff,  or  constable,  tneir  lawful  fees  as  in  other 
cases.    [61  y,  406  4  10. 
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i  708.  Prooeedings  for  admisflion  of  patient  to  insane 
Bsylnm.  For  the  admission  of  patients  to  any  of  the 
asylums  for  the  insane,  the  following  proceedings 
shall  be  had:  Some  resident  citizen  of  the  proper 
county  shall  file  with  the  probate  ludge  of  such  coun- 
ty an  affidavit,  substantially  as  follows: 

The  state  of  Ohio, county,  m.  : 

^  the  undei-siKned,  a  citizen  of county, 

Ohio,  iMing  sworn,  says  that  no  believes is  insane, 

(or,  that  in  consequence  of  his  insanity,  his  being  at  laiicc  is 
dangerous  to  the  community).    lie  has  a  legal  settlement  in 

townahip,  in  this  county. 

Dated  this  day  of ,  A.  D. 

"    ' ■  "  ',  A.  B. 

[76T.61,  sia.) 

Jurisdiction  oontinuM  untU  dlachaige  of  patient  See  60  O.  S. 
805.  814. 

The  medical  superintendent  of  each  of  the  asyinms  shall  In- 
form the  probate  Judge  of  the  different  counties  comprising  the 
district,  monthly,  of  the  quota  of  patients  to  which  each  county 
is  entitled,  and  the  number  in  the  asvlum  from  said  county,  and 
the  probate  Judge  may,  at  any  time,  forward  an  acute  case  if  the 

auota  is  not  full,  and  papers  and  clothing  are  in  compliance  with 
iw,  i  700.    • 

i  708.  Warrant  and  enhpoenas.  When  hearing  may 
he  had  in  absence  of  alleged  lunatic.  When  the  affida> 
vit  is  filed,  the  probate  judge  shall  forthwith  issue  his 
warrant  to  some  suitable  person,  commanding  him  to 
brinsthejoerson  alleged  to  be  insane  before  him,  on  a 
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day  therein  named,  which  shall  not  be  more  than  five 
days  after  the  affidavit  has  been  filed,  and  shall  im- 
mediately issue  Bubpccnas  for  snch  witnesses  as  he 
deems  necessary  (one  of  whom  shall  be  a  respectable 
physician),  commanding  the  persons  in  such  sub- 
poenas named  to  appear  before  the  judge  on  the 
return  day  of  the  warrant;  and  if  any  person 
disputes  the  insanity  of  the  party  charged,  the  pro- 
bate judge  shall  issue  subpoenas  for  such  person  or 
persons  as  are  demanded  on  behalf  of  the  person  al- 
leged to  be  insane ;  provided  that  if,  by  reaaon  of  the 
character  of  the  affliction  or  insanity  of  said  person, 
it  18  deemed  unsuitable  or  improper  to  bring  the 
person  into  such  probate  court,  uien  the  probate 
judge  shall  personally  visit  said  person  and  certify 
that  he  has  so  ascertained  the  condition  of  the  per- 
son by  actualinspection,  and  all  proceedings  as  herein 
required,  may  then  be  had  in  the  absence  of  such 
person.    [75  v.  64^  20.] 

State  of  Ohio, connty,  ss.  probate  court. : 

To  X.  B.,  sheriff  of  said  county  {or  some  suitable  person) : 
Ton  are  hereby  commanded  to  have  the  body  of  T.  E.,  who  re- 
side at ,  alleged  to  be  in8ane,  befora  me , 

probate  judge  in  and  lor  said  county,  at  the  court  house  in 
,  on  the day  of ,  A.  D.  189  ,  at— o'clock,  — m. 

And  to  this  writ  make  due  return. 

In  testimony  whereof,  I  have  hereunto  set  .my  hand  and  af- 
fixed the  seal  of  said  court,  at ,  this— day  of , 

A.   D.- 189  .  1  probate  judge. 

[SEAL.]  By ,  deputy  clerk. 

Retnmed  to  court  the  person  named  in  above  warrant. 


189 


}  704.  Hearing;  oertifloate  of  medical  witnesi.  At  the 
time  appointed  (unless  for  good  cause  the  investiga- 
tion is  adjourned)  the  judge  shall  proceed  to  examine 
the  witnesses  in  attendance;  and  if,  upon  the  hearing 
of  the  testimony,  he  is  satisfied  that  the  person  so 
charged  is  insane,  he  shall  cause  a  certificate  to  be 
made  out  by  the  medical  witness  in  attendance, 
which  shall  set  forth  the  following: 

1.  Name  of  patient,  with  christian  name  at  length. 

2.  Sex,  age,  married,  single,  or  widowed. 

3.  Condition  of  life  and:  previous  occupation,  if 

4.  Religions  persuasion,  so  far  as  known. 


^ 


k 
k 
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5.  Previous  place  of  abode^ 

6.  Whether  first  attack. 

7.  Age  (if  known)  on  first  attack. 

8.  When  and  where  previously  under  treatment. 

9.  Duration  of  existing  attack. 

10.  Supposed  cause. 

11.  W hether  subject  to  epilepsy. 

12.  Whether  suicidal. 

13.  Whether  dangerous  to  others. 

14.  Factsor  svmptoms  indicating  insanity  observed 
by  examining  physician. 

15.  Physical  causes. 

16.  Moral  causes. 

17.  Predisposing  causes. 

18.  Habits  of  patient. 

19.  Habits  of  parents. 

20.  Hereditary,  or  not. 

21.  Whether  patient  is  free  or  not  from  any  infec- 
tious disease.    [75  v.  64,  ?  21], 

The  certificate  must  state  whether  the  patient  is  free  from 
infectious  disease  and  vermin,  see  $  705. 

i  705.  Applioation  to  the  inperintendeiit.  Warrant 
to  admit  a  patient.  Conveyance  to  asylum.  When  appli- 
oation may  be  refused.  Bight  of  relatives  to  keep  patient. 
The  probate  judge,  upon  receiving  the  certificate  of  the 
medical  witness,  made  out  according  to  the  provisions 
of  the  preceding  section,  shall  forthwith  apply  to  the 
superintendent  of  the  asylum  for  the  insane,  situated 
in  the  district  in  which  such  patient  resides;  he  shall, 
at  the  same  time,  transmit  copies,  under  his  official 
seal,  of  the  certificate  of  the  medical  witness,  and  of 
his  finding  in  the  case ;  upon  receiving  the  applica- 
tion and  certificate,  the  superintendent  shall  immedi- 
ately advise  the  probate  judge  whether  the  patient 
can  be  received,  and,  if  so,  at  what  time ;  the  probate 
judge,  when  advised  that  the  patient  will  be  received, 
shall  forthwith  issue  his  warrant  to  the  sherifi',  com- 
manding him  to  forthwith  take  charge  of  and  convey 
such  insane  person  to  the  asvlum ;  if  the  probate 
judge  is  satined  from  proof,  that  an  assistant  is  nec- 
essary, he  may  appoint  one  |>er8on  as  such  assistant ; 
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provided,  if  such  Insane  person  be  a  female,  the  pro- 

CMite  judge  shall  appoint  a  suitable  female  assistant  to 

accompany  said  sheriff  and  such  insane  person  to  the 

aay  lum.    The  warrant  of  the  probate  judge  shall  be 

substantially  as  follows : 

The  State  of  Ohio, county,  us. : 

Office  of  the  probate  judge  of  aaid  county : 
To ; 


Ail  the  proceediuffs  prescribed  by  law  to  entitle 


to  be  admitted  into  tne  asylum  for  the  insane  having  been  had, 
you  are  commanded  forthwith  to  take  charge  of  and  con\  ey 

said to  the  asyhun  for  the  Insane  at ,  and 

yon  are  authorized  to  take ,  as  assistant:  after  ex- 
ecuting this  waiTant,  you  will  make  due  return  thei'eof  to  this 
office. 

Witness  my  hand  and  official  seal,  this day  of , 

A.  D. . 


probate  judge. 

Upon  receiving  such  patient,  the  superintendent 
shall  indorse  upon  the  warrant,  a  receipt  substan- 
tially as  follows : 

Asylum  for  the  insane  at , 

,  A.  D. . 

Received  this  day  of ,  the  patient  named  in  the 

within  warrant.  , 

superintendent. 

This  warrant,  with  the  receipt  of  the  superintend- 
ent thereon,  shall  be  returned  to  the  probate  judge 
who  issued  it,  and  shall  be  filed  by  him  with  the 
other  papers  relating  to  the  case.  If  the  medical  wit^ 
ness  does  not  state  in  his  certificate  that  the  patient 
is  free  from  all  infectious  diseases  and  from  vermin, 
the  probate  judge  shall  refuse  to  make  the  application 
to  the  superintendent,  as  herein  provided,  until  such 
certificate  is  furnished.  The  relatives  of  any  j)erson 
charged  with  insanity,  or  who  is  found  to  be  insane, 
shall,  in  all  cases,  have  the  right  to  take  charge  of 
and  keep  such  insane  person  charged  with  insanity, 
if  they  desire  so  to  do ;  and  in  such  case,  the  pro- 
bate jud^e,  before  whom  the  inquest  has  been  held, 
shall  deliver  such  insane  person  to  them.    [85  v.  21.] 

3  706.  Probate  judge  shall  tee  that  the  patient  has 
proper  dothiog.  What  clothing  sufficient ;  superintendent 
not  bound  to  receive  patient  without.  When  a  patient 
is  sent  to  the  asylum  for  the  insane,  the  probate  judge 
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shall  see  that  he  is  supplied  with  proper  clothing,  and, 
if  not  otherwise  furnished,  he  shall  furnish  such. 
clothing,  and  in  such  case,  the  same  shall  be  paid  for 
upon  his  certificate  and  the  order  of  the  county  au- 
<litor  out  of  the  county  treasury.  For  a  male  patient, 
the  clothing  shall  be,  a  coat,  vest,  and  two  pairs  of 
pantaloons,  all  of  woolen  cloth,  two  pairs  of  woolen 
socks,  two  pocket  handkerchiefs,  two  cravats,  one 
hat  or  cap,  a  pair  of  shoes  or  boots,  a  pair  of  slippers, 
three  cotton  shirts,  two  pairs  of  drawers,  two  under- 
shirts, and  an  overcoat  or  other  outside  garment  suffi- 
cient to  protect  him  in  severe  weather.  For  a  female 
patient,  such  clothing  shall  be,  two  substantial  gow^ns 
or  dresses,  two  flannel  petticoats,  two  pairs  of  woolen 
stockings,  one  pair  of  snoes,  one  pair  of  slippers,  two 
handkerchiefs,  a  good  bonnet,  two  cotton  chemises, 
and  a  large  shawl  or  cloak.  In  both  cases  the  cloth- 
ing shall  be  new,  or  as  good  as  new,  and  the  woolens 
of  a  dark  color ;  and  such  clothing  shall  be  delivered 
in  good  order,  with  the  patient,  to  the  superintend- 
ent, and,  without  such  clothing,  the  superintendent 
shall  not  be  bound  to  receive  the  patient.  [75  v.  64, 
§23.] 

87  O.  S.  546. 

i  707.  ProoeedingB  when  insane  person  oan  not  be  admit- 
ted to  asylum.  If  a  person  found  to  be  insane  can  not  be 
admitted  into  the  aflylum,  the  probate  judge  shall  di- 
rect the  sheriff  of  the  county,  or  some  other  suitable 
person,  to  take  charge  of  such  insane  person  until 
the  cause  of  non-admission  is  removed,  and,  if  neces- 
sary he  may  direct  the  confinement  of  such  insane 
person  in  the  county  infirmary  or  jail  (but  not  in  the 
same  room  with  a  person  charged  with  or  convicted 
of  a  crime),  as  the  circumstances  require ;  and  if  all 
thin^  needful  are  not  otherwise  supplied,  he  shall 
furnish  them,  and  in  that  case  they  shall  be  paid  for 
out  of  the  county  treasury,  on  the  certificate  of  the 
probate  judge ;  but  he  shall  not,  in  any  case,  furnish 
anything,  either  in  the  way  of  clothing  or  for  any  other 
purpose,  to  a  person  who  is  not  in  needy  circum- 
stances; if  there  is  no  physician  regularly  employed 
to  attend  the  jail  or  infirmai^,  the  probate  judge, 
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may  empfoy  one  to  attend  any  idiot  or  lunatic  therein 
and  the  physician  so  employed  shall  receive  a  com- 
pensation not  exceeding  two  dollars  i)or  day,  to  be 
paid  out  of  the  county  treasury  on  the  certificate  of 
the  probate  judsje.    [75  v.  64, 1 24 ;  53  v.  81,  it  64.] 

A  probate  Judge  baa  no  authority  by  virtue  of  sections  707  aiul 
7W,  to  order  an  insane  person  to  be  admitted  to  the  county  in- 
flrmary  while  such  insane  person  Is  waiting  admission  to  the 


insane  asylum  or  it  is  dangerous  to  permit  him  to  be  at  large. 
When  so  admitted  his  property  is  not  subject  to  sale  and  appli- 
cation by  the  board  of  Infirmary  directors  under  the  provisions 


of  2931,  although  the  person  is  being  supported  at  the  public 
cbargCf  49  O.  S.  578. 

§  708.  When  inaane  penon  at  large  it  dangeroai  he 
may  be  oonfLned.  When  an  insane  person,  not  en- 
titled to  admission  into  an  asylum,  is  at  large,  and, 
being  so  at  iarpe,  is  dangerous  to  nimself  or  others, 
and  Buch  fact  is  established  to  the  satisfaction  of  the 
probate  judge,  he  shall  immediately  order  such  luna- 
Qc  to  be  confined  and  provided  for,  as  directed  by 
the  next  preceding  section;  and  when  a  person  is  so 
confined,  and  the  attending  physician  certifies  that 
sach  person  is  restored  to  reason,  or  that  it  is  not 
necessary  lonser  to  confine  him,  or  if  his  friends 
agree  to  take  tne  care  of  him,  the  probate  judge  shall 
immediately  order  his  discharge.    [75  v.  64,  i  25.] 

{709.  Howapatieat  may  be  diioharged.  On  con- 
sent and  advice  of  the  trustees,  the  superintendent 
may  dlschanse  any  patient  from  any  asylum  for  the 
inaane,  when  he  deems  such  discharge  proper  and 
neceasary;  provided,  no  patient  with  known  homi- 
cidal or  suicidal  propensities,  shall  be  discharged 
without  a  bond  in  the  sum  of  one  thousand  dollars, 
with  two  or  more  sureties,  to  the  approval  of  the 
probate  judge  of  the  county  of  which  the  patient  is 
an  inhabitant,  payable  to  any  person  who  shall  be 
injured  in  person  or  propertv,  by  any  insane  act  of 
such  discharged  person  while  at  large  on  such  dis- 
charge, and  conditioned  to  save  harmless  by  paying 
all  damage  to  such  injured  person  as  shall  arise  in 
consequence  of  such  insane  act,  committed  by  such 
discharged  person.  Incurable  and  harmless  patients 
only  may  be  discharged  to  make  room  for  an  acute 
caae  from  the  same  county;  and  no  patient,  with 
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known  homicidal  or  suicidal  propensities,  shall  be 
hereafter  kept  in  any  county  infirmary  or  jail  of  the 
state  except  temporarily,  while  awaiting  the  order 
for  removal  to  a  state  asylum  for  the  insane;  when, 
in  the  opinion  of  the  superintendent,  the  condition 
of  anv  patient  at  the  time  of  discharge,  is  such  as  to 
justify  such  action,  he  may  permit  sucn  patient  to  go 
to  his  home,  or  leave  the  institution  unattended;  and 
ii  such  patient  is  not  financially  able  to  bear  his  own 
expenses,  the  superintendent  of  such  institution, 
may  furnish  the  patient  a  sufficient  sum  to  pay  hia 
traveling  expenses,  and  char^  the  same  to  tne  cur- 
rent expense  fund  of  the  institution;  such  sum  in  no 
case  shall  exceed  twenty  dollars.  In  all  cases  re- 
quiring an  escort,  should  neither  the  patient  nor  the 
mends  of  the  patient  be  financially  able  to  bear  the 
expense  of  his  removal,  the  superintendent  shall 
give  notice  to  the  probate  judge  of  the  county  of 
which  the  patient  is  an  inhabitant,  and  said  probate 
judge  shall  forthwith  issue  his  warrant  to  some  suit- 
able person,  giving  the  friends  of  patients  the  pref- 
erence, which  warrant  shall  read  as  follows: 

The  State  of  Ohio, County,  ss. : 

Office  of  the  probate  Judge  of  said  county. 
The  proper  authority  having  aircctedthat ,  a 

Katient  from  this  county  in  the  asylum  for  the  insane,  at , 
e  removed  therefrom,  you  are  commanded  forthwith  to  re- 
move said  patient,  and  return  him  to  his  home  in  said  state. 

Witness  my  hand  and  official  seal,  thia— ^-day  of ,  18 — 

A.  B.,  probate  Judge. 

Upon  receipt  of  said  warrant,  the  person  to  whom 
it  is  directed,  shall  forthwith  execute  it,  and  return 
it  to  the  probate  judge  by  whom  it  was  issued,  and 
said  probate  judge  shall  ascertain  and  fix  the  allow- 
ance to  the  person  executing  such  warrant  for  ex- 
penses and  fees,  and  certify  the  same  to  the  county 
auditor,  who  shall  draw  his  warrant  therefor  on  the 
county  treasurer.  In  the  case  of  any  patient  having 
no  known  homicidal  or  suicidal  propensities,  the 
superintendent  is  authorized,  whenever  he  deems 
the  best  interests  of  such  patient  to  require  it,  to 
permit  said  patient  to  leave  the  institution  on  a  trial 
visit,  not  in  any  case  to  exceed  ninety  da^s,  the 
patient  being  returnable  at  any  time  within  that 
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date,  ehonld  snch  return  be  necessary,  without  fur- 
ther lefi»l  proceedings.  The  removal  of  such  patient 
on  sucatnal  visit,  shall  be  made  in  the  same  man- 
ner as  provided  in  this  section  for  the  removal  on 
dischai^,  and  when  return  from  such  visit  is  neces- 
sary, and  neither  the  patient  nor  the  friends  of  the 
patient  are  financially  able  to  bear  the  expense,  said 
return  shall  be  made  on  the  warrant  of  the  probate 
judge,  in  the  same  manner  as  provided  herein  in  the 
case  of  discharged  patients  m  like  circumstances. 
[85  V.  123.[ 

The  power  of  the  ofllcerBof  the  asylum  to  discharge  is  plen- 
ary ancf  when  made  the  duty  of  the  probate  Judge  to  issue  the 
warrant  is  entirely  ministerial,  and  if  he  refuses  be  may  be 
compelled  by  mandamus  to  issue  the  warrant,  7  O.  S.  luS;  but 
these  sections  apply  only  to  patients  having  a  settlement  in  the 
coonty  and  do  not  require  the  return  of  non-residents  sent 
from  the  county  to  the  penitentiary  and  thence  transfen-ed  to 
the  asylum,  17  O.  S.  148  Mandamus  does  not  lie  to  compel 
superintendent  to  take  back  inmate,  38  O,  S.  496 ;  without  these 
preliminary  steps  being  taken  no  legal  right  exists  to  claim  com- 
pensation, and  the  records  of  the  probate  court  alone  speak  as  to 
whether  these  steps  have  been  taken,  7  C.  C.  181. 

§  710.  Superintendent  to  report  death,  etoape,  eto.,  to 
probate  judge.  The  superintendent  shall,  immediate- 
ly after  the  removal,  death,  escape,  or  discharge  of 
any  patient  or  return  of  an  escaped  patient  report 
the  same  to  the  probate  judge  of  the  county  from 
which  such  patient  was  committed,  and  in  case  of 
death  he  shall  notify  one  or  more  of  the  nearest  rela- 
tives of  such  deceased  patient,  if  known  to  him, 
either  bv  letter  or  telegraph,  as  to  him  ma)r  seem 
best,  and  if  the  place  of  residence  of  such  relatives  is 
unknown  to  the  superintendent,  the  probate  judge, 
immediately  upon  receiving  notification,  shall  m  tiie 
speediest  manner  possible,  notify  such  relations  if 
known  to  him,  and  when  a  patient  is  discharged  as 
cured,  the  superintendent  may  furnish  such  patient 
with  suitable  clothing,  and  a  sufficient  sum  of  money 
to  pay  the  actual  traveling  expenses  of  such  patient 
to  the  township  in  the  county  from  which  he  or  she 
was  sent,  not  in  any  case  exceeding  twenty  dollars. 
[78  V.  102.] 

i  711.  How  patlenti  seleoted  in  certain  oases.  If  ap- 
plication is  made  to  an  asylum  for  the  insane  for  the 
admission  of  more  patients  than  such  institution  can 
Itpcommodate,  a  selection  shall  be  made  as  follows: 
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1.  Recent  cases,  that  is,  where  the  disease  is  of  less 
than  one  year's  duration,  shall  have  the  preference 
over  all  others  in  the  same  county.  2.  Chronic 
cases,  that  is,  when  the  disease  is  of  more  than  one 
year's  duration,  presenting  the  most  favorable  pros- 
pect of  recovery,  shall  be  next  preferred.  3.  Tnose 
for  whom  applications  [have  been]  longest  on  file, 
other  things  being  equal,  shall  next  be  preferred: 
4.  No  county  can  have  in  any  institution  more  than 
its  just  proportion  according  to  its  population,  except 
in  cases  where  some  other  county  in  the  same  asy- 
lum district  has  not  a  sufficient  number  of  patients 
to  fill  up  its  proportion:  in  such  cases,  the  superin- 
tendent may  admit  from  a  county  more  than  its  just 
Eroportion,  piving  preference  to  patients  applying  as 
erein  provided.    [75  v.  64,  J  28.J 

i  712.  Prooeedingi  when  patient,  diioharged  as  ourod, 
again  becomei  iniane.  When  a  patient  discharged 
from  an  asylum  for  the  insane  as  cured,  again  be- 
comes insane,  and  a  respectable  physician  files  with 
the  probate  judge  of  the  county  of  which  the  insane 
person  is  an  inhabitant,  an  affidavit  setting  forth  the 
fact  of  the  recurrence  of  the  disease,  and  such  other 
facts  relating  thereto  as  he  deems  proper,  the  pro- 
bate judge  shall  forthwith  transmit  a  copy  of  such 
affidavit,  authenticated  by  his  official  seal,  to  the 
superintendent  of  the  proper  asylum,  and  thereupon 
the  same  proceeding  shall  be  had  as  provided  in  this 
chapter  for  persons  found  to  be  insane  upon  inquest 
held  for  that  purpose.    [76  v.  64,  {  29.] 

gTlS.  Patients  entitled  to  benefit  of  habeaa  oorpns. 
All  persons  confined  as  insane  shall  be  entitled  to 
the  benefit  of  the  writ  of  hdbeas  corpus,  and  the 
question  of  insanity  shall  be  decided  at  the  hearing; 
and  if  the  judge  decides  that  the  person  is  insane, 
such  decision  is  no  bar  to  the  issuing  of  the  writ  a 
second  time,  when  it  is  alleged  that  such  person  has 
been  restored  to  reason.    [75  v.  64,  {  30.] 

i  714.  Probate  judge  to  file  and  preserve  papers.  In 
all  cases  of  inquests  held  under  the  provisions  of  this 
chapter,  the  probate  judge  shall  file  and  preserve  all 
papers  left  with  him,  and  shall  make  such  entries 
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npon  his  docket  as  will,  together  with  the  papers  so 
filed,  preserve  a  perfect  record  of  each  case  tried  by 
him.     [75  V.  64,  {31.] 

As  evldenoe  in  criminal  caae,  S4  0. 8. 8M. 

§71B.  ProMonting  attomeyi  fliall  attend  to  initi. 
Prosecnting  attorneys  shall  attend  to  all  suits  insti-^ 
tated  on  behalf  of  the  asylums  for  the  insane,  and 
shall  be  entitled  to  a  compensation  of  five  per  cent. 
on  all  sums  collected  for  the  same.    [75  v.  64,  i  35. 

3  710.    Goits  in  eaies  of  inqneit.    The  taxable  costs 
and  expenses  to  be  paid  under  the  provisions  of  this 
chapter  shall  be  as  follows:    To  tne  probate  judge 
witn  whom  the  affidavit  is  filed,  the  sum  of  two  dol- 
lars for  holding  an  inquest;  for  each  warrant,  certifi- 
cate, or  subpcDua,  he  necessarily  issues,  the  same  fees 
80  are  allowed  by  law  to  the  clerk  of  the  court  of 
common  pleas  for  similar  services;  and  the  amount 
of  postage  on  all  communications  to  and  from  the 
superintendent  which  the  judee  is  required  to  pay; 
to  the  medical  witness  who  mtuces  out  the  certificate, 
two  dollars,  and  witness  fees,  such  as  are  allowed  by 
law  in  other  cases;  to  the  witnesses  and  constables, 
the  same  fees  as  are  allowed  by  law  for  like  services 
in  other  cases;  to  each  person  employed  by  the  pro- 
bate judge  to  commit  a  lunatic  to  the  county  infirm- 
ary, seventy-five  cents  per  day;  to  the  jailer,    for 
keeping  an  idiot  or  insane  person,  thirty-five  cents 
per  day ;  to  the  sheriff  for  himself  or  assistant,  or  any 
other  than  the  assistant,  for  taking  an  insane  person 
to  the  asylum,  or  removing  one  therefrom  upon  the 
warrant  of  the  probate  judge,  mileage  at  the  rate  of 
ten  cents  per  mile,  going  and  returning,  and  seventy- 
five  cents  per  day  for  the  support  of  each  patient,  on  . 
his  journey  to  or  from  the  asylum,  and  nothing  more 
for  said  services ;  the  number  of  miles  to  be  computed 
in  all  cases  by  the  nearest  route  traveled ;  the  costs 
specified  shall  be  paid  out  of  the  county  treasury,  upon 
the  certificate  of  the  probate  judge;  provided,  that 
in  counties  containing  a  city  of  the  first  class,  second 
grade,  when  it  appears  necessary  to  the  sheriff,  at  the 
time  of  the  arrest  or  other  time,  that  the  condition 
of  the  patient  requires  the  same,  he  shall  be  author- 
ized to  provide  a  conveyance  for  said  patient,  and 
the  costs  of  the  same  shall  be  taxed  by  him  in  the 
bill  of  eostSi  and  paid  as  otiier  costs  in  the  case.    [89 
V.  241 ;  83  V.  36;  76  v.  64.  }36.] 
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;  720.  DafiiiltlonB  of  tenna.  The  terms  "  insane  "  and 
"lunatic,"  as  used  in  this  chapter,  include  every 
species  of  insanity  or  mental  derangement;  the  term 
"idiot"  is  restricted  to  a  person  foolish  from  birth, 
one  supposed  to  be  natumlly  without  a  mind;  a  per- 
son with  a  family  is  one  who  has  a  wife  and  chila  or 
either;  the  words  "needy  circumstances,"  when  ap- 
plied to  a  person  without  a  family,  means  one  whose 
estate,  after  the  payment  of  his  debts,  and  excluding 
from  the  estimate  such  part  of  his  estate  as  is  ex- 
empt from  execution,  is  worth  less  in  cash  than  five 
hundred  dollars;  and  the  same  words,  when  applied 
to  a  person  having  a  family,  means  one  whose  estate, 
estimated  as  aforesaid,  is  worth  less  in  cash,  after 
the  payment  of  his  debts  and  the  support  of  his 
family  lor  one  year,  than  one  thousand  dollars,  pro- 
vided, that  when  the  words  are  applied  to  a  married 
woman,  her  estate,  and  that  of  her  husband,  shall 
be  estimated,  as  aforesaid,  and  the  amount  shall 
determine  the  question  whether  she  be  in  needj 
circumstances  or  not,  within  the  meaning  of  this 
chapter.    [75  v.  64,  g  37.] 

See  4  C.  C.  2. 

§  721.  Bemoval  or  discharge  fSrom  inflrmary.  When 
the  probate  judge  issues  his  warrant  for  the  removal 
to  an  asylum  for  the  insane  of  any  insane  person, 
temporarily  committed  to  a  county  infirmary,  the 
certificate  of  the  superintendent  of  such  infirmary, 
or  the  physician  in  charge  thereof,  that  the  condition 
of  such  insane  person,  by  recovery  or  otherwise,  has 
so  changed  as  to  make  it  unsuitable  to  remove  him 
to  the  asylum,  shall  be  a  sufficient  return  to  the  war- 
rant;  and  the  superintendent  of  the  infirmary  is  au- 
thorized, in  case  such  person  has  recovered,  to  dis- 
charge him  therefrom     [75  v.  64,  ?  38.] 

i  738.  Prooeedi&gs  to  obtain  admisBion  to  Longview 
Asylum,  Hamilton  county.  For  the  admission  of  in- 
mates into  this  asylum,  the  following  proceedings 
shall  be  ha<l :  Some  resident  citizen  of  Hamilton 
county  must  file  with  the  probate  judge  thereof  an 
affidavit,  substantially  as  follows : 
The  State  of  Ohio,  Hamilton  countj, »».: 

The  undersigned,  a  citizen  of  Hamilton  county,  Ohio,  belnfr 

Bwom,  says  that  he  believes to  be  insane,  and  a  fit 

subject  for  the  Innntic  asylum ;  he  Is  a  resident  of  Hamilton 
county,  has  a  legal  settlement  in township.    These  facta 
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are  known  hy and (naming  at  least  two 

penona).    [75  v.  90, 1 20.] 

2  789.  Id.  Warrant,  rabpoexiMi,  eto.  When  this  affi- 
davit is  filed,  the  probate  judge  shall  forthwith  issue 
his  warrant  to  the  sheriff,  or  some  other  suitable  per- 
son, commanding  him  to  bring  the  person  alleged  to  be 
insane  before  him,  on  a  day  in  such  warrant  named, 
which  shall  not  be  more  than  five  days  after  the  affi- 
davit was  filed,  and  shall  immediately  issue  subpoenas 
to  such  witnesses  as  are  named  in  the  affidavit,  and 
a  physician  to  be  designated  by  the  probate  indge, 
commanding  them  to  appear  before  him,  on  the  re 
turn  day  of  the  warrflpt;  and  if  any  person  disputes 
the  insanity  of  the^^erson  so  charged,  the  judge 
shall  issue  subpoenas  for  such  persons  as  are  de- 
manded on  his  behalf.    [75  v.  93,  i  21.] 

see  $706. 

3740.  Id.  Ezamination,  eto.  At  the  time  appointed, 
(unless  for  good  cause  the  investigation  is  adjourned ) , 
the  judge  shall  proceed  to  examine  the  witnesses  in 
attendance,  ana  if,  upon  the  hearing  of  the  testimony 
such  judge  is  satisfied  that  the  person  so  charged  is 
insane,  and  is  included  in  the  class  enumerated  in 
this  chapter,  he  shall  cause  a  certificate  to  be  made 
out  by  tne  phvsician,  setting  forth  the  name,  age,  and 
residence  oi  the  patient,  with  a  concise  history  of  the 
case,  medical  treatment  pursued,  supposed  cause  of 
the  disease,  and  such  other  information  as  is  deemed 
useful.    [75  V.  93,  g  22]. 

See  |7D4. 

2  741.  Id.  Patient  shall  be  taken  to  asylnm.  How. 
The  probate  judge,  upon  receiving  the  certificate 
aforesaid,  shall  forthwith  transmit  a  cop^  thereof, 
and  his  finding  in  the  case,  under  his  official  seal,  to 
some  suitable  person  (giving  the  relatives  of  such  in- 
sane person  the  preference),  who  shall  immediately 
take  charge  of  and  convey  such  patient  to  the  asylum, 
and  return  therefor,  to  the  prooate  judge,  a  receipt 
of  the  superintendent,  to  be  filed  with  the  other  par 

persin  the  case.    [75  v.  93,  i  23]. 
See  $705. 

2  748.  Id.  ProlMte  judge  to  file  and  preserve  papers. 
In  each  case  of  inquest  held  under  the  provisions  of 
this  chapter,  the  probate  judge  shall  file  and  carefully 
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preserve  all  papers  relating  thereto,  and  shall  make 
sach  entries  as  will,  together  with  the  papers  filed, 
preserve  a  complete  record  thereof.    [75  v.  93,  i  2J>]. 

J  746.  Id.  Frosecnting  attorney  shall  attend  to  suits. 
The  prosecuting  attorney  of  Hamilton  county  shall  at- 
tend to  all  suits  instituted  on  behalf  of  the  asylum,  and 
shall  be  entitled  to  five  per  cent,  on  all  sums  collected 
by  him,  as  compensation  therefor.    [75  v.  93,  {  29]. 

See  4  C.  C.  271. 

$  748.  Id.  Costs  and  expenses.  The  taxable  costs  and 
expenses  to  be  paid  under  the  provisions  of  this  chap- 
ter shall  be  as  follows :  To  the  urobate  j  udge,  for  filing 
afiidavit  and  holding  inquest,  tne  sum  of  two  dollars; 
to  the  person  making  affidavit  as  required  for  an  in- 
quest, two  dollarB,and  witness  fees  as  are  allowed  in 
other  cases ;  to  witnesses,  constables,  and  sheriflfs,  the 
same  fees  as  are  allowed  for  like  services  in  other 
cases.    [75  v.  93,  §  31]. 

{749.  Id.  Penalties.  If  the  probate  judge,  or  any 
other  person  charged  with  duties  under  this  chapter, 
neglects  or  refuses  to  discharge  any  such  duties,  he 
shall  forfeit  a  sum  not  exceeding  fifty  dollars,  to  be 
recovered  for  the  use  and  benefit  of  the  asylum  in  a 
civil  action,  conducted  in  the  name  of  the  county  of 
Hamilton,  as  in  case  of  a  debt  due  the  asylum,  or  may 
be  removed  from  his  office  in  the  same  manner  as  for 
any  other  neglect  of  duty.    [75  v.  93,  i  32]. 


BOYS    INDUSTRIAL  SCHOOL. 

i  752.  Committal  and  discharge  of  youths.  The  boYs' 
industrial  school  situate  in  Fairfield  county,  has  for 
its  object  the  reformation  of  those  committed  to  its 
charge:  and  all  youth  committed  thereto,  shall  be 
committed  until  they  arrive  at  full  age,  unless  sooner 
reformed;  provided,  that  the  judge  of  the  court  sen- 
tencing such  youth  may  order  their  discharge  when- 
ever he  is  satisfied  by  a  re-examination  of  the  lacts 
connected  with  the  arrest,  conviction  and  detention 
of  the  person  confined,  due  notice  of  the  time  and 
place  of  such  re- hearing  having  first  been  given  by  the 
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oonrt  to  the  superintendent  of  the  boys'  industrial 
school,  that  the  future  welfare  of  such  youth  and  the 
interest  of  society  will  not  be  endangered  thereby. 
[83  V.  6.] 

f  753.  AdmistioB  of  youths  to  schools.  Male  youth, 
not  over  sixteen  nor  under  ten  years  of  age  may  be 
committed  to  the  boys'  industrial  school  by  any 
judge  of  a  police  court,  judge  of  the  common  pleas 
court  or  probate  court  on  conviction  of  any  onense 
aiDiinst  tne  laws  of  the  state.    [83  v.  7.] 

See  87  v.  145. 

2  754.  Admission  of  oonviots  to  sohool.  Any  such 
youlhconvictedof  any  crime  or  offense  the  punish- 
ment of  which  is,  in  whole  or  in  part,  confinement  in 
the  jail  or  penitentiary ^  may  at  the  discretion  of  the 
court  giving  sentence,  m  lieu  of  being  sent  to  the 
jail  or  penitentiary ,  be  committed  to  the  boys'  indus- 
trial school,    [83  V.  7.] 

^  755.  Kay  be  oommitted  oil  rooommendation  of  grand 
Juxy.  Any  such  youth  against  whom  a  crime  is 
charged  before  a  grand  jury,  if  the  charge  is  sup- 
ported by  sufficient  evidence  to  put  him  on  trial 
may,  on  the  recommendation  of  the  grand  jury,  and 
without  presenting  an  indictment,  be  committed  by 
the  court  to  the  reform  school.    [75  v.  60,  J  1 1 0.] 

§  756.  Conveyance  to  school  of  sen  enoed  youth  and 
deUvery  to  saperintendent.  Any  s  ch  youth  upon 
bein^sentenced  to  the  boys'  indus^  lal  sohool,  snail 
within  five  days  after  such  sentence,  unless  the  court 
giving  such  sentence  shall  otherwise  order,  be  con- 
veyea  to  said  industrial  school  by  the  sheriff  of  the 
county  in  which  the  conviction  was  had,  or  by  some 
other  suitable  person  designated  by  the  court  giving 
the  sentence  and  deliverea  into  the  custody  of  the 
superintendent  of  the  boys'  industrial  school  together 
with  a  statement  of  the  offense  for  which  such  youth 
was  convicted,  also  his  age,  and  a  copy  of  the  sen- 
tence of  the  court    [83  v.  201.] 

2  759.  TransportatioB  expenses,  costs  of  commitment. 
The  expenses  incurred  in  the  transportation  of  a 
youth  to  the  boys'  industrial  school  shall  be  paid  bv 
the  county  from  which  he  is  committed,  to  tne  om- 
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cer  or  person  delivering  him  upon  the  presentation 
ot  his  sworn  statement  of  account  of  such  expenses; 
and  the  costs  in  anv  case,  shall  be  paid  in  like  man- 
ner, upon  the  certificate  of  the  proper  ofiSicer  of  the 
court  in  which  he  was  convicted;  if,  however,  such 
youth  has  been  convicted  of  a  crime,the  punishment 
of  which  is  confinement  in  the  penitentiary,  the 
costs  in  the  case,  and  the  expenses  of  his  transporta- 
tion shall,on  like  statement  and  certificate,  be  paid 
out  of  the  state  treasury.    [83  v.  201.] 


COMMITMENT  TO  GIRLS'  INDUSTRIAL  HOME. 

1 760.  How  girli  oharged  with  offeniet  brought  before 
oourt.  Time  for  hearing  offense.  Whenever  a  resident 
citizen  shall  file  with  the  probate  judge  of  his  county 
his  afiidavit,  charging  that  a  girl  above  the  age  of  nine 
years  and  under  the  age  of  mteen  years  who  resides 
in  such  county,  has  committed  an  offense,  punishable 
by  fine  or  imprisonment,  other  thui  imprisonment 
for  life,  or  that  she  is  leading  a  vicious  or  criminal 
life,  it  shall  be  the  duty  of  such  judge  to  fix  a  time 
not  more  than  five  days-from  the  time  such  affidavit 
is  filed  for  hearing  the  complaint  set  forth  in  such 
afiidavit,  and  he  shall  forthwith  issue  a  warrant  to  the 
sheriff  of  such  county,  or  some  other  suitable  person, 
commanding  him  to  bring  such  girl  before  such  judge 
at  his  office,  at  the  time  fixed  for  such  hearing,  and 
shall  also,  at  the  same  time,  issue  an  order  in  writing 
addressed  to  the  father  of  such  girl,  if  living  and  resi- 
dent of  such  county,  and  if  not  living  and  so  resi- 
dent, then  to  her  mother,  if  living  and  so  resident, 
and,  if  there  is  no  father  or  mother  so  resident,  then 
to  her  guardian,  if  so  resident,  and  if  not,  then  to  the 
person  with  whom  the  girl  resides,  requiring  such 
father,  mother,  guardian,  or  other  person,  to  appear 
before  such  probate  judge  at  such  hearing,  ana  said 
judge  is  authorized  to  continue  such  proceeding  from 
day  to  day,  and  issue  all  necessary  subpoenas  for  wit* 
nesses.    [84  v.  77]. 

See  $774. 
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i  770.  Proeeedingt.  Commitment  to  the  home.  At 
the  time  named  in  the  aforesaid  order,  the  probate 
judge  shall  hear  such  testimony  as  if*  presented  be- 
fore him  in  relation  to  the  case,  and  if  it  appears  to 
his  satisfaction  that  the  girl  before  him  is  a  suitable 
subject  for  the  industrialhome,  he  shall  commit  her 
to  that  institution,  and  issue  his  warrant  to  the  sherift 
of  the  proper  county,  or  to  some  suitable  person  to 
be  appointed  by  him,  commanding  him  to  take  charge 
of  the  girl  and  deliver  her  without  delay  to  the  super- 
intendent of  the  home.     [75  v.  144,  §  9j. 

{771.  Feea.  The  girl  may  demand  a  trial  by  jury. 
The  fees  of  the  probate  judge,  sheriflf,  and  other  costs 
incurred  in  the  proceedings  herein  provided  for,  shall 
be  the  same  as  are*  paid  in  similar  cases,  and  ehall  be 
paid  by  the  proper  county  in  the  same  manner ;  but 
nothing  in  tnis  chapter  shall  be  construed  to  prevent 
a  girl  arrested  for  crime  from  demanding  a  trial  by 
jury,  and  when  such  demand  is  made,  by  or  on  be- 
half of  such  girl,  the  probate  judge  is  authorized, 
after  an  examination  of  the  case,  to  either  discharge 
her  or  cause  her  to  enter  into  a  recognizance  for  her 
appearance  before  the  court  of  common  pleas  of  the 
county,  forthwith,  if  said  court  is  in  session,  and  if 
not  in  session,  then  on  the  first  day  of  the  next  term 
thereof,  to  answer  to  such  charge,  and  in  default  of 
such  bail,  to  commit  her  to  the  jail  of  the  county  until 
the  first  day  of  said  next  term  of  common  pleas  court, 
or  until  discharged  by  due  course  of  law,  and  he  shall 
forward  to  the  clerk  of  the  common  pleas  court  a 
transcript  of  his  proceedings  in  the  case ;  and  shall 
also  cause  such  witnesses  as  appear  against  her  be- 
fore him,  to  be  recognized  to  appear  at  said  term  of 
common  pleas  court  to  give  evidence  against  her. 
[75  V.  144,  i  9]. 

}TT8.  Detention  and  dlBeharge  of  inmate— Betnm  of 
dlMharged  or  esoaped  Inmate.  A  girl  duly  committed 
to  the  home  shall  be  kept  there  disciplined,  instructed, 
employed  and  governed  under  the  direction  of  the 
trustees,  until  sue  is  either  reformed  or  discharged, 
or  bound  out  by  them  according  to  their  by-laws,  or 
has  attained  the  age  of  eighteen  yean;  but  the  trus- 
tees, with  the  approval  <3  the  governor,  after  a  full 
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Btatement  of  the  cause,  shall  have  the  right  to  dis- 
charge and  return  to  the  parents,  guardian  or  probate 
judge  of  the  county  from  which  she  was  committed, 
who  may  place  her  under  the  care  of  the  infirmary  di- 
rectors of  said  county,  any  girl  who,  in  their  judgment, 
ought  for  any  cause  to  be  removed  from  the  home, 
and  in  such  case  the  trustees  shall  enter  upon  their 
record  the  reason  for  her  discharge,  a  copy  of  which 
record,  signed  by  the  secretary,  shall  be  forthwith 
transmitted  to  the  probate  judge  of  the  county  from 
which  the  gjrl  was  committed ;  but  the  superintend- 
ent may,  with  the  approval  of  the  full  board  of  trus- 
tees, receive  back  mto  the  home  any  girl  under 
twenty-one  yeara  of  age,  who  may  have  been  dis- 
charged from  said  home,  when  tlje  best  interests  of 
said  mrl  demand  it.  Any  inmate  of  the  girl's  indus- 
trial nome  who  escapes  from  said  institution  may  if 
captured  before  the  expiration  of  the  time  for  which 
she  was  committed,  be  returned  to  the  home  by  the 
trustees  of  the  institution  and  there  kept  for  a  period 
not  to  exceed  one  year  in  addition  to  the  time  for 
which  she  was  committed,  at  the  option  of  said  trus- 
tees. Provided,  however,  the  time  shall  not  exceed 
in  the  aggregate  the  time  for  which  she  was  com- 
mitted.   [91  V.  102.] 

i  774.  FrooeedingB  when  a  girl  is  charged  with  a  orim- 
inal  offense.  When  a  girl  between  nine  and  fifteen 
years  of  age  isbrought  oeforea  courtof  criminal  juris- 
diction charged  with  an  ofiense,  punishable  by  fine  or 
imprisonment,  other  than  imprisonment  for  life,  and 
who,  if  found  guilty,  would  be  a  proper  subject  for 
commitment  to  the  home  (an  order  to  that  efiect 
being  entered  on  the  records  of  the  proceedings  of 
said  court),  it  shall,  thereupon,  bv  warrant  or  order, 
cause  such  a  girl  to  be  forthwith  taken. before  the 
probate  judge,of  the  proper  county,  and  shall  trans- 
mit to  him  uie  complaint  and  indictment,  or  warrant, 
by  virtue  of  which  she  had  been  arrested,  when  the 
probate  ludge  shall  proceed  in  the  same  manner  as  if 
she  had  been  brougnt  before  him  upon  the  original 
complaint,  as  is  provided  in  this  chapter.  [75  v.  144| 
211]. 

See  $  7Ai. 
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COUNTY  OOHMIflSIONntS. 

2  848.  When  a  Taoanoy  ihall  be  filled  by  tiecthm ;  wlien 
by  appointment.  When  such  vacancy  occurs  more 
than  thirty  days  before  tiie  annual  election,  a  oucceesor 
shall  be  eleetCKl  thereat ;  and  when  a  vacancy  happens, 
whether  more  than  thirty  days  before  the  election,  or 
within  that  time,  and  the  interests  of  the  county  re- 
quire that  the  vacancy  be  filled  before  the  election, 
the  probate  judee,  auditor,  and  recorder  of  ^e  county, 
or  a  majority  of  them,  shall  appoint  a  commissioner, 
who  shall  hold  his  office  until  the  successor  is  elected. 
pi  V.  422,  2  5.] 

No  appointment  in  anticipation  of  vacanoy,  9  G.  C.  liU,  167. 

2  844.  Bond,  amount,  and  by  whom  approved.  Each 
commissioner,  before  entering  upon  the  discharge  of 
his  duties,  shall  give  bond  to  the  state,  in  a  sum  not 
less  than  five  thousand  dollars,  with  two  or  more 
pood  and  sufficient  sureties,  bein^  approved  by  the 
1  rcfhate  judge  of  the  county ;  which  bond  shall  be 
conditioned  for  the  faithful  'discharge  of  his  official 
duties,  and  for  the  payment  of  any  loss  or  damage  that 
the  county  may  sustain  by  reason  of  his  failure  therein, 
and,  with  his  oath  of  office  indorsed  thereon  and  the 
approval  aforesaid,  shall  be  deposited  with  the  treas- 
urer of  the  county ;  and  such  surety  may  be  discharged 
in  the  same  manner  as  already  provided  for  the  re- 
lease of  sureties  of  guardians  in  ^6273  of  the  revised 
statutes  of  Oliio.    [82  v.  148.] 

County  oommliisionen  who  act  in  their  official  capacity  in 
Kood  faith  and  in  the  honest  discharge  of  official  duty  cannot 
be  held  to  personally  respond  in  damages,  40  O.  8. 516. 

2897.  Expenses,  etc.,  approved  by  probate  Judge.  Each 
commissioner  shall  present  an  itemized  statement  of 
his  account  for  per  diem,  mileage,  services  and  ex- 
penses, •  *  which,  before  it  is  allowed  by  a  full  board 
shall  be  certified  to  by  the  prosecuting  attorney  of 
the  county,  and  approved  by  the  probate  judge 
thereof.    [90  v.  258.] 

See  as  to  yarions  counties,  i  897a,  et  teq, 
FBOCKEDINGS  ON  COMPLAINT  AGAINST  COUNTY  AUDITOR. 

2 1081.  For  what  causes  auditor  shall  forfeit  his  office. 
If  an  auditor  refuses  or  neglects  to  make  any  settle- 
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ment  with  his  county  treasurer,  according  to  law.  or 
wilfully  fails  to  perform  any  other  duty  required  of 
him  by  law,  he  shall,  in  adoition  to  cnminal  prose- 
cution therefor,  forfeit  his  office ;  and  upon  an  affidavit 
being  made  before  the  probate  jud^  of  the  county 
that  the  auditor  of  his  said  county  is  guilty  of  a  vio- 
lation of  the  provisions  of  this  chapter,  or  of  any 
duty  enjoined  nerein,  the  probate  judge  shall  imme- 
diately issue  a  summons  to  the  auditor,  which  sum- 
mons shall  be  made  returnable  as  in  other  civil  suits ; 
and  if  upoi\  examination,  the  court  is  satisfied  that 
there  are  reasonable  grounds  for  such  complaint,  the 
court  may  report  the  same  to  the  county  commis- 
sioners, who  snail  immediately  suspend  said  auditor, 
and  api>oint  some  suitable  person  to  perform  the 
duties  of  auditor,  until  such  auditor  is  restored  to  the 
possession  of  his  office^  or  his  successor  duly  elected 
and  qualified,  who,  upon  giving  bond  and  taking  the 
oath  of  office,  as  county  auditors  are  required  to  do. 
shall  be  authorized  to  perform  all  the  duties  and  be 
subject  to  all  the  obligations  and  liabilities  of  county 
auditors,  and  his  bond  shall  be  filed  and  recorded 
the  same  as  bonds  of  county  auditors.  [67  v.  103, 
§  20.] 


APPOINTMENT  OP  EXAMINERS  OP  COUNTY  TREASURY  BY 

PROBATE  COURT. 

§1129.  Szaminationi  of  county  treasurer.  Appoint- 
ment of  ezaminera  by  probate  judge.  Tbeir  dntiei.  An 
inspection  and  thorough  examination  of  all  books, 
vouchers,  accounts,  moneys,  bonds,  securities,  and 
other  property  in  the  treasury  of  the  county,  shall  be 
made  oy  the  auditor  and  commissioners  tnereof  as 
often  as  every  six  months  in  each  year,  and  the  pro- 
bate judge  shall  once  every  six  months  or  oftener,  if 
he  deems  it  necessary,  or  whenever  he  is  requested 
BO  to  do  in  writing,  by  one  or  more  of  the  bondsmen 
of  the  treasurer ;  and  on  the  day  ana  at  the  time  the 
treasurer  turns  over  his  office  and  its  effects  to  his 
successor  in  office,  without  notice  to  any  one,  he  shall 
appoint  in  writing,  under  the  seal  of  said  court,  two 
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competent  and  trustworthy  accountants  of  opposite 
politics,  neither  of  whom  shall  have  held  the  oflSce 
of  treasurer,  nor  been  a  clerk  in  any  county  office 
daring  the  two  years  next  preceding  such  appoint- 
ment ;  provided,  that  persons  who  have  serveu  as  ex- 
aminers under  the  provisions  of  this  section  shall  not 
again  be  appointed,  until  the  expiration  of  three 
vears>  who,  after  being  sworn  to  faithfuUv  ))er- 
form  the  duties  imposed  upon  them,  shall  forthwith, 
without  previous  notice  or  intimation  to  the  county 
treasurer,  or  any  other  person,  of  such  intended 
inspection  and  examination,  enter  the  county  treas- 
ury, present  their  authority  aforesaid  to  the 
ooanty  treasurer,  who,  upon  demand,  shall  open  the 
vaults  and  safes  of  the  treasury,  and  said  examiner 
shall  proceed  immediately  to  count  the  money 
therein,  and  inspect  and  examine  the  books,  re- 
cords and  vouchers  thereof,  and  after  having  counted 
the  money,  inspected  and  examined  the  books, 
records  and  vouchers  found  therein,  make  due 
ontrv  of  the  same,  after  which  the  said  examiners 
shall  proceed  forthwith  to  the  office  of  the  county 
anditor,  and  there  ascertain  how  much  money  tho 
county  treasurer  stands  charged  with  on  the  auditor's 
books.  Said  auditor  shall  furnish  such  accountants 
with  a  statement  of  the  exact  amount  of  money, 

Eroperty,  bonds,  securities,  assets,  and  effects,  also. 
ow  much  belongs  to  each  particular  fund,  and  should 
be  in  the  said  treasury ;  the  said  accountants  shall  cer- 
iify  the  exact  amount  of  mone^  in  the  treasury,  to- 
eether  with  the  amount  belonging  to  each  particular 
rand,  also,  all  property,  bonds,  securities,  vouch- 
ers, assets,  ana  effects,  as  aforesaid,  in  writing, 
in  triplicate,  one  copy  of  Which  certificate  shall  be 
recorded  in  the  books  of  tho  treasury,  and  filed  by  the 
treasurer  in  his  office,  and  one  copy  shall  be  recorded 
and  filed  by  the  auditor  of  the  county;  one 
copy  thereof  shall  be  duly  reported  to  the  probate 
court,  and  be  entered  of  record  therein,  a  copy  of 
which  shall  be  furnished  by  the  probate  judge  for 
publication,  one  week  in  two  newspapers  of  opposite 
politics  of  {feneral  circulation  in  the  county  in  which 
such  examination  is  made  «  and  the  said  accountants 
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BO  appointed  and  performing  the  duties  therein  re- 
quired, shall  be  paid  five  dollars  per  day,  for  the  time 
necessary  to  the  performance  of  the  same;  out  of  the 
county  treasury,  on  a  warrant  drawn  by  the  county 
auditor  and  approved  by  the  certificate  of  said  courts 
particularly  specifying  the  duty  performed ;  and  the 
said  probate  judge  is  lurtber  authorized  to  direct  said 
examiners  at  least  once  a  year  and  oftener  if  he  deems 
it  necessary  to  make  an  examination  of  the  auditor's 
office,  including  all    records,  books,   accounts,   and 
vouchers  in  said  office,  and  report  as  herein  directed 
in  the  examination  of  the  county  treasury ;  and  the 
auditor  of  state  is  also  authorized,  when,  from  infor- 
mation filed  in  his  office  or  from  other  cause,  he  deems 
it  necessary  for  the  safety  and  security  of  the  public 
funds,  to  appoint  a  competent  accountant,  who  shall, 
in  like  manner,  proceed  to  examine  the  county  au- 
ditor's  office,   or,    if  so  directed,    also  the  county 
treasury  and   count   the  funds   therein,   and   have 
the  same  powers  and  receive  the  same  compensa- 
tion, to  be  paid  in  the  same  manner,  as  examiners 
appointed    oy    a    probate    judge^    and   in  addition 
thereto  his  necessary   expenses  incurred,  to  be  ap- 
proved by  the  auditor  of  state,  and  such  examiner 
shall,    immediately    after    ascertaining   the   condi- 
tion of  the    county    treasury,  and    the  amount  of 
money  tiierein,   certify  the  same,  in    the    manner 
aforesaid,  and  file  one  copy  of  the  certificate  with  the 
county  auditor,  and  one  with  the  county  treasurer, 
and  transmit  one  copy  to  the  auditor  of  state,  to  be 
filed  in  his  office,  and  the   county  treasurer  and 
county  auditor  shall  submit  the  offices,  books,  safes, 
moneys,  papers,  and  efiects  thereto  belonging,    to 
the  inspection    of  such    examiner,    or  examiners, 
on  demand;   provided,  that  in  counties  in  which 
the    county    treasurer   is   also   city    treasurer  by 
virtue  of   law,  the  examination    herein   provided 
for  shall  embrace  the  funds  belonging  to  the  city,  and 
the  citv  clerk  or  city  auditor  shall  pcriform  the  same 
duties  herein  required  of  the  county  auditor.    Any 
officer  or  person  violating  any  of  the  provisions  of 
this  section,  shall  be  fined  in  any  sum  not  exceeding 
one  thousand  nor  less  than  one  hundred  dollars,  or 
be  imprisoned  in  the  penitentiary  not  more  than  five 
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years,  or  both,  at  the  discretion  of  the  court.    [88  v. 
431 ;  86  V.  140.] 

In  examinations  of  the  county  treasury  by  order  of  the  probate 
Jad^  the  accoontanta  appointed  by  the  Judge  shall  count,  ex- 
amine and  certify  a»  to  the  condition  of  the  city  and  school 
funds  at  the  same  time  and  in  the  same  manner  as  required  by 
law  in  regard  to  the  county  funds,  g  1721,  88  v.  85. 


V.  S.  SURVEYS. 

2  1198.  Vnlted  states  suryeyors  may  enter  upon  lands 
In  the  state,  In  the  proper  disoharge  of  their  duties.  Any 
person  employed  in  the  execution  of  any  survey  au- 
thorized by  the  congress  of  the  United  States,  may 
enter  upon  lands  within  this  state  for  the  purpose  of 
exploring,  triangulating,  leveling,  surveying,  and  of 
doing  any  work  that  may  be  necessary  to  carry  out 
the  objects  of  existing  laws,  and  may  establish  perma- 
nent stations,  marks,  and  erect  the  necessary  signals 
and  temporary  observatories,  doing  no  unnecessary 
injury  thereby.    [76  v.  57,  §  1.] 

2 1199.  As  to  damages  cansed  thereby.  If  the  parties 
interested  can  not  aOTee  upon  the  amount  to  be  paid 
for  damages  caused  thereby,  either. of  them  may  peti- 
tion the  probate  court  in  the  county  in  which  the  land 
is  situated,  which  court  shall  appoint  a  time  for  a 
hearing  as  soon  as  may  be,  and  order  at  least  fourteen 
days'  notice  to  be  given  to  all  parties  interested,  and 
with  or  without  a  view  of  the  premises,  as  the  court 
may  determine,  hear  the  parties  and  their  witnesses, 
and  assess  damages.    [76  v.  57,  §  2.] 

glSOO.  Tender  of  damages,  ete.  The  persons  so  enter- 
ing upon  land  may  tender  to  the  injured  parties  dam- 
ages therefor,  and  if  in  case  of  application  to  the  pro- 
bate court,  the  damages  finally  assessed  do  not  exceed 
the  amount  tendered,  the  person  entering  shall  re- 
cover costs ;  otherwise  the  prevailing  party  shall  re- 
cover costs.    [76  V.  57,  ?3.] 

g  1301.  Fees  and  eosts  for  services.  For  services  and 
proceedings  under  the  three  next  preceding  sections, 
tees  and  costs  shall  be  allowed  as  in  other  cases.  [76 
V.  67,  i  4.] 
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DISPOSITION  OF  PROPERTY  POUND  ON   DRAD    PERSON. 

2 1224.  Coroner  sliall  rotnm  dOBcrlptton  of  person  found 
dead.  When  an  inquest  is  held,  the  coroner  shall,  as 
part  of  his  findine,  give  a  description  of  the  person 
over  whose  body  the  inquest  is  held,  which  descrip- 
tion shall  specify  the  name,  age,  sex,  residence,  place 
of  nativity,  color  of  the  eyes,  hair,  marks  and  all  other 
particulare  which  may  assist  in  the  identification  of 
the  person ;  and  the  coroner  shall  also  make  an  in- 
ventory of  all  articles  of  property  found  on  or  about 
the  person,  and  describe  tne  same  as  minutely  as  can 
conveniently  be  done ;  also,  of  all  moneys,  specifying 
the  amount  and  kind,  and  denomination  thereol 
[63  V.  48,  i  1.] 

fl286.  Separate  return  of  inventory  and  finding* 
The  inventory  and  the  return,  provided  for  in  §  1224, 
shall  be  made  separately  from  the  finding  as  to  the 
death,  and  shall,  together  with  all  the  articles  and 
moneys  described  in  said  inventory,  be  returned  by 
the  coroner  or  other  officer,  to  the  prabate  court. 
[53  V.  48,  i  3.] 

3 1227.  Diiposition  of  property  found  on  deoeaaed  per- 
ion.  Duty  of  probate  court.  In  case  the  name  of  the 
person  over  whose  body  tho  inquest  has  been  held, 
18  unknown,  the  probate  court  shall  make  such  or- 
der for  the  preservation  of  the  property  found  on  the 
person,  other  than  money,  as  may  be  necessary  for 
the  future  identification  of  said  person;  if  the  same 
is  known,  it  shall  make  such  other  order  as  may  to  it 
seem  best;  the  money  found  shall  be  applied,  first,  to 
pay  the  ex{>enses  of  saving  the  body  of  the  deceased, 
of  the  inquest  and  burial,  and  the  remainder,  if  any, 
shall  be  paid  into  the  county  treasury  and  become  a 
part  of  the  general  fund;  but  when  property,  other 
than  money,  is  found  upon  the  person  over  whose 
body  such  inquest  was  neld,  and  such  projperty  is 
not  identific'd  or  claimed  within  the  period  of  one 
year,  from  the  time  the  probate  court  received  the 
same,  it  shall  proceed  to  sell,  at  public  sale,  such 
property,  after  giving  public  notice  for  the  period  of 
ten  days,  in  some  newspaper  of  general  circulation  in 
the  county,  and  pay  the  proceeds  of  said  sale  into  the 
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county  treasury,  to  become  a  part  of  the  general 
fand  of  said  county:  if,  at  any  time  thereafter,  proof 
18  made  to  the  satis&u^on  of  the  probate  court  or  the 
coonty  commissioners,  of  the  rignt  of  any  person  or 
persons,  by  inheritance  or  otherwise,  to  said  funds, 
or  any  part  of  the  same,  said  court  or  commissioners 
shall  n^rtify  the  same  to  the  county  auditor,  who 
shall  thereupon  draw  a  warrant  on  the  treasurer  of 
the  county,  in  favor  of  such  claimant  or  claimants, 
for  the  sum  so  paid  into  the  treasury  and  all  probate 
judges  shall  coUect  and  pay  into  the  treasury  of  their 
respective  counties  to  be  paid  over,  as  herein  pro- 
vided, all  moneys  of  which  they  are  trustees,  under 
the  provisions  of  the  former  laws  on  this  subject, 
and  tne  prosecuting  attorney  of  each  county  is  re- 
quired to  prosecute  all  suits,  in  the  name  of  the 
state,  that  are  necessary  to  enforce  the  provisions  of 
thissection.    [73  v.  247,  ?  4.] 

i  1228.  Bight  of  adminifltrator  or  ezeentor.  The 
provisions  of  this  chapter  shall  not  interfere  with  the 
rights  of  any  admimstrater  or  executor,  appointed 
and  qualifiea  in  due  course  of  law,  but  such  moneys 
and  effects  shall  be  delivered  up  to  said  administra- 
tor or  executor,  whether  before  or  after  return 
thereof  to  the  court  of  probate.    [53  v.  48,  §  5.]  * 

Rights  of  widow  as  to  custody  and  control  of  dead  body  oi 
husband.    Next  of  kin  have  no  preference  over,  7  C.  C.  196. 


SHSBIFP'S  FEES.      APPROVAL  OP  BONDS. 

§  1234.  8herifl*i  fees  in  probate  court.  The  sherifi, 
for  performing  the  duties  required  by  law,  in  the 
court  of  probate,  shall  receive  the  same  fees  as  are 
alloweil  by  law  for  similar  services  in  the  court  of 
common  pleas,  to  be  taxed  against  the  proper  par- 
ties, by  the  probate  judge.     [73  v.  127,  g  16;  76  v.  117, 

§24.] 

.See  $  1280  «<  seq. 

$  1269.    Probate  judge  may  approve  of  bond  of  prose- 

euting  attorney.    Before  entering  upon  the  discharge 

of  his  duties,  the  prosecuting  attorney  shall  eive 

bond  to  the  state,  with  sureties  to  be  approved  by 

the  court  of  common  pleas  or  the  probate  court,  in 

the  sum  of  not  less  than  one  thousand  dollars,  to  be 

fixed  by  eitlier  of  said  courts,  conditioned  that  he  wiU 
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faithfully  discharge  all  the  duties  enjoined  upon  him 
hy  law,  andjpay  over,  according  to  law,  all  moneys 
by  him  received  in  his  official  capacity;  which  bond, 
with  the  approval  of  one  of  said  courts  of  the 
imount  thereof  and  sureties  thereon,  and  his  oath  of 
office  indorsed  thereon,  shall  be  deposited  with  the 
county  treasurer.    [50  v.  215,  8  3.] 

§1276.  Duties  of  probate  Judge  at  to  offlcUl  bonds  In 
absence,  etc.,  of  proseentlng  attorney.  The  prosecuting 
attorney  shall  prepare  in  legal  form  the  official  bonds 
for  all  county  officers,  and  take  care  that  the  accept- 
ance thereof  by  the  proper  authorities,  the  signing 
thereof,  and  all  the  indorsements  thereon,  are  in  con- 
formity to  law,  and  that  the  same  are  deposited  with 
the  proper  officer ;  and  the  bond  of  no  county  officer 
shall  be  accepted  or  approved  by  the  person  or  tribu- 
nal authorized  to  approve  the  same,  until  the  prose- 
cuting attorney  of  the  nroper  county  has  inspected 
the  same,  and  certified  tnereon  that  the  same  is  suffi- 
cient ;  provided,  that  in  case  of  vacancy  in  the  office 
of  prosecuting  attorney,  or  of  his  absence  or  disability, 
the  probate  judge  shall  discharge  these  duties. 


^  COSTS  AND  FEES. 

2  1884.  Probate  judge  mnst  report  fees  to  oonnty  aud- 
itor. When.  Each  county  treasurer,  recorder,  sher- 
iff, prosecuting  attorney,  probate  judge,  commission- 
er, and  clerk  of  the  court  of  common  pleas  of  this 
state,  shall  make  returns,  under  oath,  to  the  county 
auditor  of  their  respective  counties,  on  the  first  Mon- 
day of  September  of  each  year,  of  the  amount  of  fees 
and  moneys  received  by  them,  or  due  them  during 
the  year  next  preceding  the  time  of  making  such  re- 
turn.   [70  V.  51,2  1.] 

The  penalty  for  the  neglect  of  this  dntv  is  removal  from  ofDce 
and  payment  of  a  fine  not  leas  than  two  hundred  nud  not  more 
than  one  thousand  dollars  for  the  payment  of  whirh  sureties 
shall  be  liable  upon  their  bonds,  and  he  shall  pay  to  the  county 
treasury  $200  for  every  such  neglect,  and  for  every  ten  days  sucn 
neglect  continues  aiter  the  time  fixed  for  the  report.  Such  pen- 
lUtles  to  be  collected  by  the  countyproaecutlng  attorney  and 
paid  over  to  the  county  treasurer,  g  ISSn. 

21889.   Clerk  common  pleas,  circuit  and  probate  jnd^e 

to  make  lists  of  unclaimed  costs.   The  clerk  of  each  court, 

common  pleas  and  cu*cuit,  each  probate  judge  and 


1 
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sheriff  of  each  county,  shall,  on  the  first  Monday  o; 
January,  in  each  year,  make  out  two  certified  lists  d 
causes  in  which  money  has  been  paid,  and  which 
have  remained  in  his  bauds,  or  any  former  derk, 
probate  judge  or  sheriff,  for  a  period  of  one  year  next 
preceding  tne  said  first  Monday  of  January,  designa- 
ting the  amount,  and  in  whose  hands  the  same  is, 
one  of  which  lists  shall  be  by  said  clerk,  probate 
judse  and  sheriff,  set  up  in  some  conspicuous  place 
m  his  office,  for  the  period  of  thiriiy  days,  and  the 
other  at  or  on  the  door  of  the  court  house,  on  the 
second  Monday  of  January,  for  the  same  period  of 
time  as  aforesaid,  provided,  that  if  from  any  cause 
the  lists  named  as  aforesaid,  have  not  heretofore  been 
made  as  herein  provided,  the  same  shall  be  pub- 
lished within  sixty  days  irom  the  passage  of  this  act 
[86  V.  240.] 

2 1340.  How  imdalmea  costs  disposed  ol  All  such  ad- 
vertised moneys,  fees,  costs,  debts,  damages,  etc.,  re- 
maining in  the  hands  of  such  clerk  or  probate  judge, 
^nd  all  unclaimed  moneys  ''other  than  costs,"  remam- 
ing  in  the  hands  of  the  sheriff  from  expiration  of  thirty 
days  from  th6  ending  of  the  time  of  such  advertise- 
ment, shall  be  by  said  clerk,  probate  judge  and 
sheriff,  as  aforesaid,  or  the  successor  of  either,  paid 
over  to  the  treasurer  of  the  county,  on  the  order  of 
the  county  auditor,  indicating  in  each  item  in  his 
caHh-book  and  docket  the  disposition  made  thereof, 
and  every  sheriff  in  the  state  of  Ohio,  who  retired 
from  office  in  the  month  of  January,  1882,  or  since ; 
and  every  clerk  and  probate  judge  in  the  state  of 
Ohio,  who  retired  from  office  in  the  month  of  Feb- 
ruary, 1882,  or  since,  shall  at  once,  on  the  passage  of 
this  act,  pay  over  to  his  successor  all  other  moneys 
in  his  hands  received  as  such  officer;  and  every  clerk, 
probate  judee  and  sheriff  hereafter,  immediately  upon 
ceasing  to  be  such  clerk,  probate  judge  or  sheriff, 
shall  pay  over  to  his  successor  aforesaid,  all  moneys 
then  in  his  hands  received  as  such  officer ;  and  any 
person  entitled  to  any  money  turned  into  the  treas- 
ury aforesaid  under  this  section,  shall,  upon  demand, 
receive  a  w^arrant  therefor  from  the  auaitoi\  payable 
to  the  order  of  the  person  named  in  the  list  furnishe<l 
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the  auditor  as  hereafter  pro\aded,  upon  the  certifi- 
cate of  the  clerk,  probate  judge  or  sheriff  in  office  at 
the  time  said  demand  ib  madej  and  all  costs  certi- 
^ed  out  of  the  county  treasury  m  criminal  cases,  and 
afterwards  c6llected  and  paid  into  the  hands  of  the 
clerk,  probate  judge  or  sheriff,  and  all  fines  paid  into 
their  hands,  shall  oe  by  said  clerk,  probate  judge  or 
sheriff  paid  into  the  county  treasury  on  or  l^fore 
the  Saturday  next  preceding  the  beginning  of  each 
term  of  the  court  oi  common  pleas,  and  said  clerk, 
probate  judge  or  sheriff  shall  keep  a  book,  which 
shall  be  considered  a  part  of  the  records  of  his  office, 
showing  in  detail  all  the  moneys  paid  by  him  into 
the  county  treasury,  with  proper  references  showing 
wb«^  each  item  may  be  found  on  their  respective 
caah-books  and  dockets,  giving  the  names  of  parties 
to  whom  said  money  belongs  in  alphabetical  order ; 
a  detailed  statement  of  each  item  shall  be  furnished 
to  the  county  auditor,  and  no  clerk,  pro4>ate  judf^e 
or  sheriff  shall  receive  from  his  successor  in  office 
any  fees  earned  by  him,  which  shall  at  any  time 
come  into  the  hands  of  said  successor,  until  the  settle- 
ments required  under  this  section  are  all  strictly  com- 
plied with.  For  making  out  lists  as  herein  provided 
for,  and  payment  of  unclaimed  moneys  into  me  treas- 
ury, the  probate  judge  and  sheriff  shall  be  allowed 
five  per  centum  on  the  amount  so  paid.    [86  y.  240.] 

^  1341.  Fees  of  county  officers  In  Hamilton  county  to  b4 
paid  over  to  county.  The  fees,  costs,  percentages,  pen- 
alties, allowances,  and  all  other  perquisites  of  wliat> 
ever  kind,  which  by  law  the  clerk  of  the  courts,  pro- 
bate  judge,  sheriff,  either  as  such,  or  as  special  master 
commissioner  or  receiver  in  anv  case,  treasurer,  aud- 
itor, recorder,  and  coroner,  in  llamilton  county,  may 
always  receive  and  collect  for  anv  efficient  services 
rendered,  sliall  be  received  and  collected  by  said  offi- 
cers, respectively,  for  the  sole  use  of  the  treasury  of 
said  county,  as  public  moneys  belonging  to  it,  and 
shall  be  accounted  for  and  paid  over  as  such  in  the 
manner  hereinafter  provided.  [77  v.  137,  138.] 

See  21 0.  S.  1 ;  Cuyahoga  Co.;  gee  92  t.  602-6. 
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§  1S42.  Qnaxteriy  reports  of  feos  sbaU  be  made.  Each 
of  the  several  officers  named  in  the  preceding  section 
shall  report  to  the  county  commissioners  quarter- 
yearly,  auring  each  year  of  their  official  term,  a  cer- 
tificate and  sworn  statement  in  detail  of  all  the  costs, 
fees,  percentages,  penalties,  allowances,  and  other  per- 
quisites of  eyery  kind  charged  in  his  office,  whether 
taxed  in  any  cause,  matter  of  proceeding  or  otherwise, 
and  received  by  him  for  services  rendered  during  the 
quarter  next  preceding  the  time  of  making  such  state- 
ment.   [69  V.  75, 1 2.] 

1 1844.  Accoimt  of  fees,  etc.,  shall  be  kept.  Each  of 
said  officers  shall  keep  full  and  regular  accounts,  sub- 
ject at  all  times  to  the  examination  of  the  county 
commissioners,  of  all  sums  collected  by  him  on  ac- 
count of  official  fees,  costs,  percentages,  penalties,  al- 
lowances and  other  perquisites  of  whatever  kind,  and 
said  books  of  accounts  shall  be  a  part  of  the  records 
of  their  respective  offices  and  belong  to  the  county 
and  shall  be  transmitted  to  their  successors  in  office. 

Tbe  penalty  for  non-compliance  with  the  provisions  of  theso 
aectlona  is  removal  from  office,  forfeiture  of  compensation  and 
payment  of  a  fine  of  not  less  than  five  hundred  nor  more  than 
two  thoosand  dollan,  §  1348. 

PROCBKDINGS  AGAINST  OFFICERS  OF  MUNICIPAL  COR- 

I'ORATION. 

1 1732.  Complaint  by  whom  and  how  made.  What 
to  contain.  Citation  how  iuned  and  served.  On  com- 
plaint, under  oath,  filed  with  the  probate  judge  of 
the  county  in  which  the  corporation,  or  the  larger 
part  thereof,  \b  situated,  by  any  elector  of  the  corpor- 
ation, signed  and  approved  by  four  other  electors 
therof,  charging  that  any  member  of  the  council  or 
alderman  has  received,  directly  or  indirectly,  any 
compensation  for  his  services  as  councilman,  alder- 
man, committeeman,  or  otherwise,  contrary  to  the 
provisions  of  3  1683,  (1)  or  that  any  alderman,  mem- 
ber of  the  council,  or  any  officer  of  the  corporation, 
is  or  has  been  interested,  directly  or  indirectly,  in 
the  profits  of  any  contract,  job,  work,  or  services,  or 
is  or  has  been  acting  as  ^commissioner,  architect, 
superintendent,  or  engineer  in  any  work  undertaken 
or  prosecuted  by  the  corporation  contrary  to  the  pro- 
visions of  i  6076,  (2)  or  that  any  alderman,  member 
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of  council,  or  any  ofTicor  of  the  corporation  has  been 
guilty  of  misfeasance  or  malfeasance  in  ofticey  Buch 
probate  judge  shall  forthwith  issue  a  citation  to  such 
party,  charged  in  the  complaint,  for  his  appearance 
c»«?xote  him  within  ten  da^'S  from  the  filing  of  such 
complaint,  and  also  furnish  the  accused  and  city 
solicitor  with  a  copy  thereof;  provided,  that  the  pro- 
bate judge  shall  require  tli  '  larty  complaining  to 
+umisb.  sufficient  security  £i>r  costs  before  acting 
upon  such  complaint    [68  v.  113,  21-] 

1.  No  meml^er  of  the  c  miicil  or  board  of  aMerinen  shall  i*e- 
oeive  any  compensation  for  ills  services,  either  a.-'  counciinian, 
uldei'man,  cominitteeraan,  or  otherwise,  except  when  acting 
as  Judge  of  election,  when  he  shall  receive  Mich  coinpenb^itlon 
aa  is  pi-ovided  by  law  for  a  judf^o  of  cloctlon,  $  1«58.S. 

2.  An  oflicer  or  member  oi'  the  council  of  :*ny  iiuiiiicipal 
corporation,  or  township,  who  is  interested,  directly  or  indirectly, 
in  the  profits  of  any  contract,  job,  work,  or  services  for  the  cor- 
poration, or  the  trustee  of  any  township,  or  acts  as  commissioner, 
architect,  superintendent,  or  engineer,  in  any  vfork  undertaken 
or  prosecutea  by  the  corporation  or  township  during  the  term 
for  which  he  was  elected  or  appointed,  or  for  one  year  thercafU-r, 
shall  be  fined  not  more  than  one  thousand  nor  less  than  five 
hundred  dollars,  or  imprisoned  not  more  than  six  months  nor 
loss  than  thirty  days,  or  both,  and  shall  forfeit  his  office.    §  6U7(i. 

{1783.  Prooeeding^s  thereon,  On  the  day  fixed  by 
such  judge  for  the  return  of  the  citation,  it  shall  be 
the  duty  of  the  solicitor  to  appear  on  behalf  of  the 
complainant  to  conduct  the  prosecution,  and  the  ac- 
cused may  also  appear  by  counsel,  and  a  time  shall 
be  set  f(^r  hearings  tlie  case,  which  time  shall  not  be 
more  than  ten  days  after  such  return;  and  if  a  jury 
is  demanded  by  either  party,  the  probate  Judge  shall 
direct  the  summoning  of  twelve  men,  in  the  manner 
provided  in  the  seventh  division  of  this  title  ;*  pro- 
vided, that  in  villages  and  cities  in  which  there  is  no 
office  of  solicitor,  or  where  the  solicitor  is  accused  of 
any  misfeasance  or  malfeasance  in  his  office,  it  is 
hereby  made  the  duty  of  the  prosecuting  attorney  of 
the  county  to  appear  on  behalf  of  such  CDinplainant 
to  conduct  the  prosecution.    [68  v.  113,  §  2.1 

*}2240. 

2 1734.  Challenge  of  jurors.  Oh  the  day  fixed  for 
the  trial,  if  a  jury  is  impaneled,  either  party  may,  in 
addition  to  the  peremptory  challenges  allowea  by 
law  in  other  cases,  object,  for  good  cause,  to  any  jury- 
man summoned:  and  any  vacancies  occurring  for  any 
causoj  may  be  filled  by  the  probate  judge  &om  the 
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bTBtanders,  until  the  panel  is  full,  unless  the  party 
charged,  or  his  counsel,  demand  a  special  voniro  to 
fill  snch  vacancy.    [68  v.  113,  §3.] 

i  1735.  The  trial.  On  the  day  designated  for  the 
trial,  it  shall  take  place,  unless  continued,  on  affidavit 
for  good  cause,  to  another  fixed  time,  not  exceeding 
ten  days;  and  on  the  trial  it  shall  be  the  duty  of  the 
solicitor  to  appear  for  the  prosecution,  examine  wit- 
nesses designated  by  the  complainant,  and  such 
others  as  ho  may  discover,  and  either  party  may  have 
process  from  the  probate  judge  to  compel  the  attend' 
ance  of  witnesses.     [68  v.  114,  ?  4.] 

2  1736.  Bemoval  of  officer,  if  found  guilty.  Cotti.  If 
the  charges  in  the  complaint  are  sustained  on  the 
trial  by  llie  verdict  of  the  jury,  or  the  decision  of  the 
probate  judge  when  there  is  no  jury,  such  judge 
shall  enter  the  charges  and  findings  thereon  upon  the 
record  of  the  court,  and  make  an  order  removing 
such  officer  from  office,  and  forthwith  transmit  a  cer- 
tified copy  of  the  same  tp  the  presiding  officer  of  the 
council,  whereupon  the  vacancy  shall  be  filled  as 
provided  by  law ;  and  the  cost  and  expenses  of  the 
trial  shall  be  chai^d  upon  the  party  nling  the  com- 
plaint, the  accused,  or  the  municipal  corporation,  or 
apportioned  among  them,  as  the  judge  may  see  fit  to 
(urect,  and  shall  be  collected  as  in  other  cases ;  pro- 
vided, no  costs  or  expenses  shall  be  charged  to  the 
accused,  if  upon  such  trial  he  is  acquitted ;  and  pro- 
vided further,  that  if  proceedings  in  error  are  insti- 
tuted by  the  officer  complained  of,  to  reverse  or  vacate 
the  order  of  the  probate  court,  such  officer  shall  not 
exercise  the  functions  of  his  office  until  such  order  is 
finally  reversed  or  vacated.    [68  v.  114,  ?  5.] 

PiooeedingB  on  suspension  of  officer  In  Toledo,  see  g  1720e;  90 
T  856u    Bemoval  of  member  of  B.  P.  I.  Cincinnati,  see  87  v.  62. 


APFBOPBIATION  BT  CITIES  AND  VILLAGI8  OF  PBIVATE 
PROPERTY  FOR  PUBLIC  USB. 

II 2232.  Purposes  fbr  which  private  property  may  be  ap- 
propxlated.  Each  city  and  village  may  appropriate, 
enter  upon  and  hold  real  estate  within  its  corporate 
limits  for  the  following  purposes,  hut  no  more  shall 
be  taken  orappropriatecfthan  is  reasonably  necessary 
for  the  purpose  to  which  it  is  to  be  applied: 


I   2232       APPKOPRIATION  OF  PROPERTY.  56 

1.  For  opening,  widening,  straightening  and  extend- 
ing Btreets,  alleys  and  avenues;  also  for  obtaining 
gravel  or  other  material  for  the  improvement  of  the 
same,  and  for  this  purpose  the  right  to  appropriate 
shall  not  be  limited  to  lands  lying  within  the  limits 
of  the  corporation. 

2.  For  market  space. 

3.  For  buildings  and  structures  required  for  the  use 
of  the  fire  department. 

4.  For  public  halls  and  necessary  offices. 

5.  For  prisons. 

6.  For  mfirmaries. 

7.  For  work-houses. 

8.  For  houses  of  refuge  and  correction. 

9.  For  public  hospitals. 

10.  For  public  parks,  after  a  notice  of  not  less  than 
thirty^  days  given  in  two  newspapers  of  opposite  poli- 
tics, if  there  be  such  published  in  said  village  or  city, 
or  in  writing ;  and  after  the  proposition  to  purchase 
and  appropriate  has  been  voted  upon  and  approved 
by  a  majority  of  those  voting  upon  the  proposition ; 
and  for  this  purpose  the  ri^ht  to  appropriate  shall  not 
be  limited  to  lands  lying  within  the  corporation ;  and 
after  such  affirmative  vote  the  council  shall  have  the 
right  and  power  to  issue  the  bonds  of  said  village  or 
city,  in  payment  of  the  amount  so  fixed  by  the  court 
by  proceedings  in  condemnation  as  to  the  value  of  said 
property. 

11.  For  gas-works. 

12.  For  water-works;  and  for  this  purpose  the  right 
to  appropriate  shall  not  be  limited  to  lands  lying 
within  the  corporation. 

13.  For  school -house  sites  and  grounds ;  and  for  this 
purpose  the  board  of  education  shall  select  the  site 
and  recotnmend  the  appropriation ;  and  for  university 
Hites  and  grounds ;  and  for  this  purpose  the  board  of 
directors  of  a  university  whose  property  is  exclusively 
owned  and  whose  directors  are  appointed  by  the  mu- 
nicipal corporation,  shall  select  tne  site  and  recom- 
mend the  appropriation. 

14.  For  public  cemeteries;  for  which  purpose  the 
right  to  appropriate  shall  not  be  limited  to  land  lying 
within  the  corporation ;  but  no  land  shall  be  appro- 
priated under  this  provision  until  the  court  is  satiraed 
that  suitable  premises  can  not  be  obtained  by  con- 
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tract  iii>on  reasonable  terms;  and  no  land  shall  be 
appropriated  upon  which  there  may  be  a  dwelUng- 
house,  orchard  or  narsery,  or  any  valuable  mineral  or 
other  medicinal  spring  or  well  actually  yielding  gas, 
oil  or  salt  water;  nor  shall  land  be  appropriated  for 
such  purpose  within  one  hundred  yards  of  any 
dwelling-house. 

15.  For  public  wharves  and  landings  on  navigable 
waters. 

16.  For  levees  to  protect  against  floods ;  and  for  this 
purpose  the  corporation  shall  have  power  to  appro- 
priate, enter  upon  and  take  private  property  lyinff 
outside  of  the  corporate  limits,  and  may  extend  and 
strengthen  its  levees  and  embankments  along  a  river 
or  stream  adjacent  to  the  limits  of  the  corporation, 
and  may  widen  the  channel  of  such  river  or  stream. 

17.  For  necessary  bridges. 

18.  For  constructing,  opening,  excavating,  improv- 
ing, deepening,  enlarging,  straightening  ana  extend- 
ing any  canal,  ship  canal  or  water-course,  located  in 
whole  or  in  part  within  the  limits  of  the  corporation, 
which  is  not  owned  in  whole  or  in  part  by  the  state, 
or  bv  a  company  or  individual  authorizeu  by  law  to 
make  such  improvement. 

19.  For  sewers,  drains  and  ditches;  and  for  this 
purpose  the  corporation  shall  have  power  to  appro- 
priate, enter  upon  and  take  private  property  lying 
outside  of  the  corporate  limits ;  but  no  lands  not  sub- 
divided in  lots  or  parcels  of  more  than  ten  (10)  acres, 
or  tenements  annexed  or  appropriated,  shall  be  taxed 
at  a  higher  rate  than  that  in  the  township  from  which 
said  lands  and  tenements  were  taken »  so  long  as  said 
lands  and  tenements  are  used  for  agricultural  pur- 
poses only. 

20.  For  public  urinals,  water-closets  and  privies. 

21.  For  lighting  for  any  public  use.     [91  v.  213.] 
See  ^  64L1,  noten.    Pablio  market,  28  Han.  615;  d4  N. .).  L. 

SOI :  49  Mich.  249. 

Fublic  park,  IW  Mo.  175;  127  Mas8.  408  (citing  cases) ;  45  N.  Y. 
S34,  can  not  be  devoted  to  other  uses  destracllvo  of  the  par- 
poae,  fi6  Wis.  8S8.  The  ntntute  is  not  objectionable  because  It 
aatborixea  the  acquisition  of  land  outside  of  city  limits. 
34  Uttn.  441.  IMacontiiiuuncc,  20  Bull  451. 

Sitea  for  Bchool-houaes,  88  Vt.  STB;  101  Man.  611;  08  Pa.  St. 
170;  48  Mo.  243;  7  B. 1. 545«  2 2283-1  Bates*  Ann.  Stat. 

Telerraph  and  telephone  lines,  53  Ala.  211 ;  43  N.  J.  L.  881. 

Supplylbg  cities  and  towns  with  water,  27  Ala.  104 ;  62  Cal. 
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18S;  67  Jd.  659: 76  Me.  91;  14  Md.  444;  15  Id.  ^M;  100  Mass.  860; 
2  Johns  Ch.  162;  13  Nev.  261;  46  N.  J.  I..  495  e.  c;  47  N.  J.  L.  811. 

Cemeteries,  20  Conn.  466;  43  7d.  234;  46  Vt.  218;  driveway  to 
cemetery,  103  Mass.  106,  but  not  for  private  cemetery,  66  N.  Y. 
660;  28  Am.  Bep.  86,  but  that  different  sums  arc  requirad  for 
right  to  bury  in  different  localities  does  not  constitute  the  use 
a  private  one  so  long  as  all  persons  have  the  s«Cme  measure 
of  right  for  the  same  amount  of  money,  68  Conn.  66L 

Dwelling-house  does  not  Include  orchard,  47  Me.  Z\Ti.  Field 
not  an  orchard  though  fruit  trees  in  some  part  of  it.  23  Wend.  660. 
Public  landing,  60  Miss.  563 ;  1  Pa.  St.  309 ;  use  for  grain  elevator 
inconsistent,  10  Mo.  App.  401 ;  12  Bull  59;  wharf.  19  O.  S.  229. 

City  Hall,  19  Bull  404.  Property  appropriated  for  one  public 
use  can  not  be  devoted  to  another  which  wholly  supersedes  the 
former  unless  the  power  was  granted  expressly  or  by  necessary 
implication,  48  O.  a.  273.  Under  this  section  municipal  corpor- 
ations can  appropriate  for  necessary  public  offices  or  a  prison, 
land  of  a  railroad  which  is  not  needed  or  used  in  the  operation 
of  its  road  or  conduct  of  its  business.  Id.  In  an  action  to  a»«?>as 
compensation  to  appropriate  property  for  street  purposes  com- 

rinsation  shall  be  awarded  for  its  yalue  at  the  time  of  the  trial, 
C.  C.  122 ;   affirmed,  87  Bull.  312. 

J  a232a.  How  real  estate  appropriated  for  park  parposos 
to  oitleB  of  the  tMrd  grade*  first  class,  and  expenses  paid. 
In  any  city  of  the  third  grade  of  the  first  claas  section 
2702  snail  not  apply  to  resolutions  or  ordinances  pro- 
viding for  the  appropriation  of  property ;  and  in  any 
such  city  when  a  petition  therefor,  signed  by  not  less 
than  twelve  resident  freeholders  oi  such  city,  shall  be 
presented  to  the  board  of  park  commissioners  praying 
for  the  appropriation  ana  purchase  of  any  real  estate 
within  the  corporate  limits  of  such  city  for  the  purposes 
of  a  public  park,  and  describing  sucn  real  estate,  and 

Erovision  shall  have  been  made  or  caused  to  be  made 
y  such  petitioners,  to  the  satisfaction  of  such  board  of 
park  commissioners,  for  the  payment  of  not  less  than 
one-half  of  the  price  of  such  real  estate,  and  of  all 
costs  and  expenses  of  making  such  appropriation,  and 
on  the  recommendation  of  such  board  of  park  com- 
missioners to  the  common  council  of  such  city,  such 
common  council  shall  be  and  are  hereby  authorized 
by  the  passage  of  an  ordinance  therefor,  to  direct  and 
cause  the  necessary  steps  to  be  taken  and  proceedrngs 
to  be  had  as  provided  in  this  chapter,  for  the  purchase 
and  appropriation  of  such  real  estate  for  the  pur{)ORe8 
of  a  puolic  park,  without  submitting  the  proposition 
therefor  to  the  electors  of  such  city ;  ana  any  such 
city  may,  and  is  hereby  authorized  to,  issue  and  sell 
its  bonds  to  pay  for  its  share  of  the  cost  of  any  real 
estate  acquired  under  the  provisions  hereof,  which 
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bonds  shall  draw  Interest  at  a  rate  not  tn  excess  of 
(four  and  one-half)  per  cent  per  annnm,  payable 
semi-annually,  and  snail  mature  at  not  to  exceed 
twenty  years  after  date  of  their  issue,  and  be  sold  at 
not  less  than  par  and  accrued  interest,  and  in  accord- 
ance with  law.    [88  v.  30.] 

2  S238.  Addittonal  purposes  finr  wldch  appropriation 
may  be  made.  The  power  to  appro|>riate  may  also  be 
exercised  for  the  purpose  of  opening  or  extending 
streets  or  alleys  across  railway  tracks,  and  lands  held 
or  owned  by  railway  companies,  and  for  the  purpose 
of  constructing  any  of  the  Improvements  provided  for 
in  subdivision  18  of  ?1692  of  the  Revised  Statutes  of 
Ohio,  where  such  appropriation  will  not  unnecessarily 
interfere  with  the  reasonable  use  of  the  property  so 
crossed  by  any  such  improvement ;  such  power  may 
also  be  exercised  where  it  is  necessary  to  acquire  the 
right  of  way  to,  or  additional  ground  lor,  the  enlar^- 
ment  or  improvement  of  the  public  work  herein 
specified;  and  whenever  material  is  required  for 
tfce  construction,  improvement,  or  repair  of  such 
work,  the  corporate  authorities  are  empowered  to  ap- 
propriate ana  take  the  same,  and  for  this  purpose 
they  may  go  outside  of  the  corporate  limits.  [87  v. 
169;  70  V.  175,  ?608.] 

The  power  to  extend  streets  over  railroad  tracks  was  conferred 
by  the  general  authority  to  take  land  for  strwt  pnmoses,  but 
the  former  use  could  not  thereby  be  defeated,  ©  O.  8.  510.  Pre- 
Tioua  agreement  between  railroad  company  and  city  with  refer- 
ence tothc  extension  of  streets  across  the  track  which  wiU  stop 
the  company  from  claiming  that  such  extension  can  not  be 
made,  8  0.  c;  *%.  Land  subfectto  a  P?Wic  use  may  not  be  con- 
demned  for  a  second  public  use  inconsistent  with  the  lirBt,  4  Bull 
201  What  jurisdictional  facts  must  first  be  heard  and  determ- 
in«l.  7  G  C.  2SB.    Measure  of  damages.    Id. 

9  SJ284.  Conourrenoe  of  two-thirds  of  oounoU  neoes- 
laA  for  condemnation,  eto.  No  improvement  rejiuir- 
ine  proceedings  for  the  condemnation  of  pnvate 
property  shall  l)e  made  without  the  concu^ence  m 
the  by-law.  ordinance,  or  resolution  directing   the 

same,  of  two-thirds  of  the  TjH^^^^^^J^   ?U?^ 
members  elected  to  the  counciL    [66  v.  236,  §  511.  J 

Bee29  0.8.S9.  Trustees  of  hamlet,  21662;  Avenues  in  dn- 
dniiati,28826a,B.8. 

2  S3S5.  Eosolntlon  declaring  Intention  to  appropriate— 
QncmnatL  When  it  is  deemed  necessary  by  any  mu- 
nicipal corporation  to  appropriate  private  property  as 
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hereinbefore  provided,  the  council,  board  of  leglslit- 
tion  or  other  legislative  body,  as  the  case  may  be» 
shall  order  by  a  yea  and  nay  vote,  of  which  due  rec- 
ord shall  be  made  and  kept,  a  resolution  prepared 
declaring  sach  intent,  definmg  therein  the  purpose  of 
the  appropriation,  and  setting  forth  a  pertinent  de- 
scription of^the  property  designed  to  be  appropriated ; 
and  immediately  upon  the  introduction  ofsuch  a  res- 
olution, and  before  the  passage  of  the  same,  the  mayor 
of  the  corporation  shall  cause  written  notice  of  such 
resolution  to  be  given  to  the  owner  or  owners  of  every 

giece  of  property  sought  to  be  appropriated,  or  to  his, 
er,  or  tneir  authorized  agent,  if  the  owner  is  a  non- 
resident of  Ithe  county  in  which  the  corporation  is 
located,  and  such  written  notice  shall  be  served  by  an 
officer  of  the  corporation,  designated  for  the  purpost', 
and  return  made  by  such  officer  in  the  same  manner 
as  is  provided  by  law  for  the  service  of  summons  in 
civil  actions,  and  in  case  neither  owner  nor  agent  of 
any  property  sought  to  be  appropriated  can  be  found, 
notice  snail  be  given  by  puDUcation  for  Uiree  consec- 
utive weeks  in  a  paper  of  general  circulation  in  the 
corporation ;  and  no  action  shall  be  taken  upon  such 
resolution  until  all  the  owners  of  property  sought  to 
be  appropriated  shall  have  had  notice  as  herein  pro- 
vided ;  and  on  the  passage  of  such  resolution  the  yeas 
and  nays  shall  be  taken  and  entered  on  the  record  of 
the  proceedings  of  the  council  or  legislative  bodv ;  pro- 
vided, that  in  cities  of  the  first  grsule  and  of  the  first 
class,  containing  a  board  of  legislation  and  a  board  of 
administration,  said  notices  shall  not  be  given  or 
served  after  said  resolution  has  been  ordered  pre- 
pared unless,  nor  until  after  said  order  is  concurred 
in  by  said  board  of  administration,  nor  shall  any  ac- 
tion DO  taken  after  the  passage  of  and  under  any  such 
resolution  unless,  nor  until  after  the  same  has  been 
approved  by  said  board  of  administration.  [91  v.  127; 
66  V.  236,  i  512.] 

Municipal  corporation  passing  an  ordinance  when  it  is  deemed 
necessary  to  extend  a  street  aa  provided  by  g  2642  need  not  also 
pass  the  resolution  to  the  same  effect  as  provided  in  this  section, 
4  Bull  273 ;  7  Rcc.  734.  The  recommendation  of  the  board  of  im- 
provements is  not  necessary  to  enable  a  city  council  to  pass  an 
ordinance  to  condemn  proportv.  The  measure  of  damages  is, — 
1.  The  land  actually  used  and  taken  for  each  street.  2.  Theburden 
that  will  be  imposed  upon  the  company  by  the  opening  of  eoc^h 
street  tliatthe  slatutep  require  a  company  to  maintain,  etc.    8. 
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The  flMnual  damajren  suRtained  to  the  remainder  of  the  railroad 
yBTfl  137  reason  of  the  interference  b^  the  city  with  the  use  of 
tbe  -v&rd  in  the  opening  and  extension  of  each  street  without 
ireteTence  to  the  opening  and  extension  of  any  other  street,  7  C. 
C.  29S;  but  see  as  to  Cincinnati,  g '2235a.  Avenues,  33826aR.a« 
^  sasoa.    Besolutioii  or  ordinance  appropriating  prl- 

▼ttfce  proper^  In  ClnclnnatL  In  cities  of  the  first  grade 
of  the  first  class  no  resolution  or  ordinance  for  the 
appropriation  of  i^rivate  property  shall  take  effect 
nn  less  such  resolution  or  ordinance  is  concurred  in  by 
the  board  of  administration  of  such  city,  and  unless 
approved  by  the  mayor,  or,  in  case  of  his  disapproval, 
is  passed  over  his  veto  in  the  manner  provided  by  law. 
[91  V.  49.] 

^  8836.  AppUeation  to  oonrt,  eto.  Upon  the  pas- 
sage of  the  resolution  by  the  requisite  majority,  ap- 
plication in  writing  shall  be  naade  to  the  court  of 
common  pleas  of  the  proper  county,  or  to  a  judge 
thereof  in  vacation,  or  to  the  probate  court  of  the 
county,  which  application  shall  describe,  as  correct- 
ly as  possible,  the  propertv  to  be  taken,  the  object 
proposed,  and  the  name  of  the  owner  of  each  lot  or 
parcel  of  the  property.    [66  v.  236,  {  513. 

Form  of  application.— Citj  [or  village  of v  [All  in- 

tercf^ted  parties!  defendants.  Probate  court couDty,  Ohio. 

The  plaintiu  repre^cntt}  that  it  is  an  incorporated  city  for 

Tillage]  of  the grade class  under  the  laws  of  Ohio,  and 

that  itM  council  by  an  ordinance  [  or  resolution]  passed  on  the 
day  of 188 — the  yeas  and  nays  being  taken  and  en- 
tered on  the  proceedings  of  said  council  and  two-tliirds  of  all 
the  members  elected  to  said  council  concurring  therein,  did  de- 
clare that  it  was  deemed  necessary  to  condemn  and  appropri- 
ate the  property  hereinafter  described  for  public  purposes 
there  9tate  the  purpose  of  the  appropriation]  as  will  appear 
from  a  duly  certined  copy  of  the  ordinance  [or  resolution] 
hereto  attached  and  ma^le  part  hereof.  That  said  propert\'  is 
describe*  1  as  follows:  [Here  describe  the  whole  tract  A  That 
the  several  parties  made  defendants  herein  own  or  claim  to 
own  or  have  some  title  or  interest  in  said  property  as  desig- 
nated and  shown  on  the  plat  filed  herewith  and  made  part 
hereof  and  divided  into  lots  or  parcels  as  follows,  viz:  lA)t  Ko. 
[here  describe  each  lot  or  parcel  and  give  the  names  of  the  own- 
ers and  persons  having  an  hUeresl  therein.]  Wherefore  plain- 
tiff asks  the  court  to  cause  a  jury  to  be  impaneled  for  an  in- 
Jiairy  anil  a^essmcnt  of  compensation  to  be  paid  by  said  city 
or  vlllue]  for  said  property  condemned  as  above  set  forth. 
And  plslniiff  asks  that  linon  payment  into  court  or  to  the 
proper  owners,  defendant  herein  of  an  amount  of  compensa- 
tion equal  to  the  sura  so  ass^sed  as  the  value  of  the  parcels  of 
rroand  above  described,  the  appropriation  of  such  land  may 
be  allowed  and  possession  awarded  according  to  law,  and  that 
the  coart  will  divide  the  sum  so  paid  or  order  its  distribution 
among  the  several  claimants  in  resi^ect  to  their  interests  in  the 
property. Solicitor  of 
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)  8387.  Senrioe  off  notice  to  ownen  of  property,  eto* 
Notice  of  the  time  and  place  of  such  application  shall 
be  given  personally  in  tne  ordinary  manner  of  serving 
legal  process,  to  all  the  owners  or  agents  of  the 
owners  of  the  property  sought  to  be  appropriated, 
resident  in  the  state,  whose  place  of  residence  is 
known ;  and  to  all  others,  by  publishing  the  substance 
of  the  application,  with  a  statement  ot  the  time  and 
place  at  which  it  is  to  be  made,  for  three  weeks  next 
preceding  the  time  of  the  application,  in  some  news- 

faper  of  general  circulation  in  the  county.    [72  v.  25, 
614.] 

Notice  by  publication. — ^Legal  notice.    A.  B.  wbo  resides  in 

county Indiana,  and  all  other  persons  interested 

In  the  property  hereafter  described,  are  hereby  notified  that  au 
application  in  writing  substantially  as  herein  set  forth  will  be 

made  by  the  city  {or  village]  of ^to  the  Hon. judge 

of  the  probate  court  of  county,  Ohio,  on tlay  of 

188— at— o'clock — H.  to  impanel  a  jury  to  assess  the  compensation 
to  be  paid  by  said  city  [  or  village]  to  the  owners  of  the  following 
described  real  estate.  [Describe  entire  atrip^  ami  I^ts  into  which 
U  i»  divided^  giving  the  7iame9  of  the  otunara]  said  property 
having  been  condemned  and  appropriated  to  public  use  for  the 

fwLcpose  [itate  the  purpose  of  the  appropricUion]   by  a  rewolu- 
ion  [or  ordinance]  passed  by  the  council  of  said  city  [or  vil- 
lage] on day  of 189— and  plaintiff  asks  that  upon  payment 

into  court  or  to  the  proper  owners  the  defendants,  of  the  amount 
of  compensation  equal  to  the  sum  so  assessed  as  the  value  of 
the  parcels  of  ground  described  in  said  application,  the  appro- 
priation of  said  land  may  be  allowed  according  to  law  and  that 
the  court  will  divide  the  sum  so  paid  or  order  its  distribution 
among  the  several  claimants  in  respect  to  their  interests  In  the 

proi)erty.  Solictor  for  said  city  [or 

village.] 
Mortgagee  whcrae  mortgage  is  recorded  an  "owner"  within 
the  meaning  of  the  section  and  entitled  to  notice,  1  0.  C.  R.  49, 
and  if  the  property  is  taken  without  notice  to  him  he  may  sue 
the  corporation  and  recover  damages.  Id.  Service  at  resi- 
dence within  juriadiction  good,  2  Bull  142.  See  generally  48  O. 
S.290. 

{  2288.    Court  to  fix  time  fbr  asseMment  of  oompenMk 

tion  by  jtuy.    If  it  appear  to  the  court  or  judge  that 

such  notice  has  been  served  five  days  before  the  time 

of  the  application,  or  has  been  published  as  provided 

in  the  preceding  section,  and  that  such  notice  is 

reasonably  specific  and  certain,  the  court  or  judge 

may  set  a  time  fo^the  inquiry  into  and  assessment 

of  compensation,  by  a  jury  of  twelve  men,  unless  all 

the  parties  agree  upon  a  less  number,  who  shall  be 

duly  sworn  to  dischai:ge  that  duty.    [66  v.  236,  i  615.] 

JCntrp.— [Title.]— This  case  coming  on  to  be  heard  upon  the 
application  of  the  city  [or  village]  of- to  impanel  a  Jury 
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to  a'«^ess  tlio  compenHation  to  l>o  paid  to  the  owners  of  the 

Bropcrty  <ie.scribe<l  in  said  applicauon  and  the  court  finding 
lat  all  the  resident  defendants  have  been  clnly  Hc^rved  with  no- 
tice of  the  pendency  of  the  application  in  the  ordinary  manned 
of  serving  legal  process  at  least  five  days  prior  to  this  appUca- 
tton  and  that  all  non-r&sident  defendants  have  Ix^en  served 
with  notice  by  the  publication  of  the  substance  of  the  applica- 
tion in  the a  newspaper  of  general  circulation  in  the 

county  for  three  consecutive  weeks  from  an«l  after  the day 

of 188 — and  that  all  other  procce<liugs  are  regular  and 

valid,  docs  hereby  order  anfl  adjudge  that  a  jury  be  impaneled 

on  th€» day  of 188— at -o'clock— m.  for  the  purpose  of 

assessing  the  compensation  to  be  paid  for  said  propeity. 

Order  to  sumtnon  jury. — State  of  Ohio county,  pro- 
bate court.    To Esq.  Sheriff  of county,  greeting. 

We  command  that  yon  summon  the  following  named  per- 
sons, judicious  men,  having  the  analiflcations  of  electors,  to  be 

and  appear  >xjfoi*e  the  llbuorable judge  of  the  probate 

court)  within  and  for  said  county,  at  the  court  house  in 

on  the day  of A.  D.  18— at— o'clock— m.  and  so  fi-om 

day  today  until  discharged,  then  and  there  to  serve  as  jurors 
in  and  for  said  county  to- wit,  [hereffive  list  o/ jurors.] 
And  have  then  and. there  this  writ. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  af* 

fixed  the  seal  of  said  court  at this day  of 188—. 

probate  judge. 

2  8239.  Special  term  of  oommon  pleas  may  be  bad.  If 
the  application  be  in  the  court  of  common  pleaa,  and 
fluch  court  is  not  in  session  on  the  day  fixed  for  the 
inquiry  and  assessment  of  compensation,  the  jud^e 
of  the  court  of  common  pleas  of  the  subdivision  m 
which  the  property  is  situated,  or  in  case  of  his 
absence,  interest,  or  disability,  any  other  judge  of 
the  court  within  the  district,  shall  hold  a  special 
term  of  court  for  the  purpose  of  hearing  and  determ- 
ining such  inquiry  and  assessment,  and  shall  direct  a 
jury  to  be  summoned  for  the  purpose  of  making  such 
inquiry,  in  the  same  manner  that  petit  jurors  are 
summoned  in  the  court  of  common  pleas  for  other 
purposes.    [06  v.  237,  g  616.] 

g  2240.  How  jarora  drawn  in  probate  court.  If  the 
application  be  in  the  probate  court,  the  clerk  of  the 
court  of  common  pleas  of  the  county  shall,  on  the 
day  fixed  for  the  application,  in  the  presence  of  the 
probate  judge,  draw  twelve  names,  or  Buch  less  num- 
oer  as  may  be  agreed  upon  by  the  parties,  from  the 
box  contmning  the  names  of  persons  selected  as 
jurors  for  the  county ;  and  the  persons  so  drawn  shall 
be  summoned  and  serve  as  the  jury,  unless  excused 
or  set  aside  by  the  court  for  ^ood  cause  shown ;  and 
it,  for  any  cause,  the  panel  is  not  full,  the  probate 
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judge  shall  fill  the  same  from  the  bystanders.    [66  v. 

237,  i  617]. 

Property  owners  arc  only  entitled  to  two  peremptory  chal- 
lenges, 19  Bull  404. 

g  2241.  Inquiry  to  be  at  time  fixed.  The  inqoirv  and 
assessment  shall  be  made  at  the  time  appointedL  un- 
less, for  good  cause,  continued  to  another  day.  [66  v. 
237,  i  fil8]. 

3  2242.  View  of  premises  may  be  required.  A  view 
of  the  premises  shall  be  ordered  when  desired  by 
the  jury,  or  demanded  by  a  party  interested  in  the 
proceeding.    [66  v.  237,  {  519]. 

See  19  Bull  258. 

J  8248.  CKtmrdian  ad  litem  for  infants,  eto.  If,  at  the 
time  of  such  application,  it  appear  that  any  of  the 
owners  of  the  property  sought  to  be  appropriated  are 
infants,  or  insane,  and  that  they  have  no  guardian,  a 
guardian  ad  litem  shall  be  appointed  to  act  in  their 
behalf.    [66  v.  237,  8  520.] 

PixKCcdingB  to  assess  compensation  tor  property  of  minor 
invalid  unless  guardian  cui  litem  appointed  thougii  minor  is 
actually  rcprestentcd  in  the  case  by  an  attorney  employed  by 
his  actual  guarilian  and  the  fact  of  minority  is  not  known  un< 
til  after  the  trial,  Ham.  Dist.  C  t.  under  act  181)3,  cited  in  Peck's 
Mun.  Corp.  254. 

2  2244.  Xaps,  plats,  etc.,  may  be  required  of  oorpor»> 
tion.  The  corporation  ma^  be  required  to  file  a  more 
full  and  accurate  description  of  the  property  to  be 
taken,  and  the  object  proposed,  and  maps,  plats,  and 
surveys,  if,  in  the  opinion  of  the  court,  the  same  are 
necessary  and  proper.    [66  v.  237,  i  521.] 

Not  error  to  permit  copy  of  plat  from  which  computations 
of  engineer  made,  to  be  given  to  juiy.    82  O.S.  216. 

2  2246.  How  jury  to  return  assessment.  Open  and  olose 
of  ease.  Assessment  when  building  situated  partly  on 
a^oining  land.  The  assessment  shall  be  in  Mriting, 
signed  by  the  jury,  and  shall  bo  so  made  that  the 
amount  pavable  to  each  owner  may  "be  ascertained 
either  by  allottingit  to  each  owner  by  name,  or  on  each 
lot  or  parcel  of  land ;  the  owners  shall  have  the  right 
to  open  and  close  the  case  in  the  introduction  of  evi- 
dence and  the  argument,  but  not  more  than  two 
counsel  shall  be  heard  for  the  city  or  the  owners  of 
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any  separate  lot  or  tract,  unless  the  court,  for  good 
cause,  direct  otherwise:  and  the  inquiry  and  assess- 
ment shall,  in  other  respects,  be  made  bv  the  jury, 
under  such  rules  and  regulations  as  shall  oe  given  b^ 
the  court;  and  when  a  building  or  other  structure  is 
situated  partly  upon  the  land  sought  to  be  appropri- 
atedy  and  partly  upon  adjoining  land,  and  such  struc- 
ture can  not  be  divided  upon  the  line  between  such  two 
tracts  of  land  without  manifest  injury,  the  jury,  in 
assessing  the  compensation  to  any  owner  of  the  lands, 
shall  assess  the  value  of  the  same  exclusive  of  the 
structure,  and  make  a  separate  estimate  of  the  value 
of  the  structure ;  the  owner  of  the  structure  may  elect 
to  retain  the  ownership  of  the  same,  and  to  remove 
it,  or  to  accept  the  value  thereof  as  estimated  by  the 
jury ;  if  he  fail  to  make  such  election  within  ton  days 
from  the  report  of  the  jury,  or  within  ten  days  from 
the  termination  of  the  cause  in  any  higher  court  to 
which  it  may  be  taken,  he  shall  be  deemed  to  have 
elected  to  retain  and  remove  the  structure ;  but  if  he 
elect  to  accept  the  value  of  the  structure,  the  title 
thereto  shall  vest  in  the  citv  or  village  making  the 
appropriation,  which  shall  have  the  right  to  enter 
apon  the  land  for  the  purpose  of  removing  the  struct- 
ure therefrom.    [66  v.  237,  j  522 ;  76  v.  79,  J 14.] 

VerdM.— [Title,]— We,  the  jTLTon  in  this  case,  having  in- 
spected the  premiaes  of  said and  having  heard  the 

tcetimoDYOirored  by  the  parties,  the  arguments  of  counBel  and 
charge  of  the  court,  do  award  and  determine  that  the  said 

be  paid  the  snm  of dollars  compensation  for 

the  land  beloni^ing  to which  land  is  designated  as 

parcel in  the  application  herein,  which  is  appropriated  by 

the  city  of for  the  purpose  of without  de- 
duction for  benefits  to  any  land  of  said derived,  or  to  be 

derived,  by  the . 

And  we  do,  also  find  and  determine  that  the  residue  of  the 
premises  of  said will  be  rendered  less  valuable  by  rea- 
son of  said  appropriation  in  the  sum  of dollars,  without 

deduction  for  oenefits  to  any  land  of  said derived,  or 

to  be  derived  by  the . 

And  we  do  also  find  and  determine  that  the  bnildinr  partly 
Kitaated  upon  the  premises  appropriated  as  aforesaid  is  wortfi 

the  sum  of dollars,  without  deduction  for  any  benefits  to 

be  derived  from  said  appropriation.    [Signed,] 

Formcrlv  It  seems  the  municipal  corporation  was  entitled 
to  open  and  close,  83  O.  8.  216,  see  $  6414  notes  compenscUionf 
evidenee.  etc.  ,16  Bull.  268.  Value  at  time  of  trial,  9  C.  C.  122 ; 
aiOrmed,  87  BulL  312. 

{  SS46.   Verdict  In  wliole  or  In  part.    The  jury  shall 
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be  sworn  to  make  the  whole  inqairy  and  assessment, 
but  may  be  allowed  to  return  a  verdict  as  to  part,  and 
be  discharged  as  to  the  rest,  in  the  discretion  of  the 
court;  and  in  case  a  jury  is  discharged  from  render- 
ing a  verdict  in  whole  or  in  part,  another  shall  be 
drawn  and  impanelled  at  the  earliest  convenient 
time,  who  shall  make  the  whole  inquiry  and  assess- 
ment, or  the  part  not  made,  as  the  case  may  be.  [66 
V.  237,  i  523.J 

^  2247.  Orders  at  to  payment  or  deposit  of  asseflsment. 
When  the  assessment  has  been  made  by  the  jury,  the 
court  shall  make  such  order  as  to  payment  or  de- 
posit bv  the  corporation  as  may  seem  proper;  such 
order  shall  designate  the  time  and  place  of  payment 
or  deposit,  the  persons  entitled  to  receive  payment, 
and  the  proportion  pavable  to  each;  and  the  court 
may  require  adverse  claimants  for  any  part  of  the 
money  or  property,  to  interplead  and  fully  determine 
their  rights  in  the  same  proceeding.  [66  v.  23  , 
i  524.] 

The  property  owners  arc  not  entitled  to  pcparate  juries  for 
ench  Bcparate  lot  or  parcel,  and  are  not  entitled  to  domand 
Btnick  Juries  for  each  separate  lot  or  parcel,  19  Bull  404;  ^va 

J  2248.  Order  as  to  time,  eto.,  possession  to  be  taken. 
The  court  may  direct  the  time  and  manner  in  which 
possession  of  the  property  condemned  shall  be  taken 
or  delivered,  and  may,  if  necessary,  enforce  any  or- 
der giving  possession.    [66  v.  238,  §  525.  J 

Ii*inal  deer tv'.— [Title. \— This  cSLXiao  coming  on  to  be  hoard 
apontho  application  of  the  city  [or  village]  of for  the  as- 
sessment or  compensation  to  be  paid  to  the  owners  of  the  lots 
dcscrihccl  in  the  application  ami  all  intei*e6ts  therein  appro- 
priated by  the  said  city  [or  village]  for purposes  [attUe  the 

purpose  of  the  appro nriaHon]  and  all  parties  having  been 
duly  and  fcgally  served  with  pi-ocess  and  a  jury  having  been 
impanelled  to  nssc^-i  the  compensation  and  having  viewed 
the  premi.ses,  hcani  the  testimony  of  witnessea,  the  argument>« 
of  counsel  and  the  charge  of  the  court  and  having  returned 
their  verdict  into  court  assessing  the  compensation  to  be  paid 
for  the  several  lots  therein  mentioned  as  follows:  [copy  vcr- 
diet.]  And  the  court  having  examined  all  the  proceedings 
herein  finds  them  all  regular  and  according  to  law  and  d>  e» 
further  find  that  said  lots  of  land  and  the  several  interests 
therein  belonged  to  the  persons  whose  names  are  set  opposite 
to  them  as  follows.  It  is  therefore  onlcre<i  and  adjudged  that 
said  vfli'dict  and  the  several  assessments  made  therein  be  and 
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arc  hereby  confirmed.  It  is  further  ordered  that  said  c^)rpora- 
tion  pay  (or  Becui-e  to  be  paid  by  a  deposit  of  money  under  the 
direction  of  this  court!  within days  the  amount  of  com- 
pensation so  assessed  for  the  use  of  the  following  named  per- 
sons [give  names  of  owners  and  amount  of  compensation  as' 
sessea  to  each.]  And  it  is  further  oixiercd  that  upon  pavment 
[or  deposit]  by  said  corporation  of  the  several  amounts  ailotlcd 
by  the  jury  to  the  persons  above  mentioned  as  the  owners  of  the 
several  lotis,  or  into  court,  that  the  city  [or  village]  shall  be  en- 
titled to  all  interests  and  estate  in  and  to  the  possession  of  the 
lots  above  mentioned  and  that  an  order  shall  issue  to  the  HherilT 

of county  to  put  the  plaintiff  in  possession  of  said  prt»p- 

erty  and  interests.  It  is  further  ordered  that  said  corporation 
within — days  (from  this  date,  pay  the  costs  herein,  taxeil  at 
dollars. 

$2249.  Costa,  how  paid.  The  costs  occasioned  by 
the  inquiry  and  assessment  shall  be  paid  by  the  cor- 
poration, and  the  other  costs  which  may  arise  shall 
be  charf^ed  or  taxed  as  the  court  in  its  discretion  may 
direct.  Provided,  that  at  or  after  the  time  of  making 
the  application  for  a  jury,  the  person  representing  the 
corporation  may  file  in  court  a  written  offer  to  confess 
judgment,  for  an  amount  to  be  stated  and  the  costs 
then  made,  in  favor  of  any  owner  who  in  any  manner 
enters  an  appearance,  or  upon  whom  or  whose  agent 
personal  service  of  the  notice  may  have  been  made ; 
whereupon,  if  such  owner  shall  refuse  to  accept  such 
offer,  in  full  of  his  demands,  and  on  the  trial  shall  not 
recover  more  than  was  bo  offered  to  be  confensed,  such 
owner  shall  pay  all  the  costs  incurred  after  the  offer 
was  made.  The  foregoing  provisions  shall  apply  to 
all  cases  for  the  assessment  of  damages  under  sub- 
division eleven  of  chapter  4  of  this  division ;  and  an 
offer  so  made  as  aforesaid  shall  be  governed  by  the 
provisions  of  section  5142  of  the  revised  statutes  of 
Ohio.     [88  V.  560.] 

g  2250.  Ko  delay  from  doubt  of  ownership.  No  delay 
in  making  an  assessment  of  compensation,  or  in  tak- 
ing possession,  shall  be  occasioned  by  any  doubt 
widen  may  arise  as  to  the  ownership  of  the  property, 
or  an^  part  thereof,  or  as  to  the  interests  of  the  re- 
spective owners;  but  in  such  cases  the  court  shall 
let^uire  a  deposit  of  the  money  allowed  as  compen- 
sation for  the  whole  property  or  the  part  in  dispute  ; 
and  in  all  cases,  as  soon  as  the  corporation  shall  have 
paid  the  compensation  assessed,  or  secured  its  pay- 
ment by  a  deposit  of  money  under  the  order  of  court, 
possession  of  the  property  may  be  taken,  and  the 
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rublic  work  or  improvement  progress.    [66  v.  238, 
.  527.] 

23261.  Interested  partiei  may  give  bond,  eto.  Any 
person  interested  in  the  appropriation  of  private  lana 
for  a  street,  alley,  or  puDlic  nighway,  may,  before 
or  after  the  passage  of  an  ordinance  for  tne  open- 
ing of  such  street,  alley,  or  public  highway,  or 
before  or  after  application  to  the  court,  execute 
his  bond,  payable  to  the  corporation,  to  the  accept- 
ance of  the  council,  conditioned  for  the  payment 
of  all  damages  which  may  be  assessed  by  the  jury; 
and  such  bond  shall  be  good  in  law,  and  if  such 
bondsmen  pay  or  deposit  according  to  the  order  of 
the  courts  then  such  street,  alley  or  highway  shall  be 
opened;  or  the  corporation  may,  at  its  discretion, 
make  such  payment  or  deposit,  and  collect  by  law 
the  amount  of  sucli  damages  of  such  bondsmen,  witli 
or  without  costs,  as  the  court  may  direct.  [C6  v.  238, 
i  528.] 

§  2262.  Review  of  prooeedings  by  motion  for  new  trial, 
and  petition  in  error.  Whoever,  being  directly  inter- 
ested, feels  aggrieved  by  the  verdict  or  finding,  or 
any  decision  or  judgment  of  the  probate  court  or  court 
of  common  pleas  in  any  such  proceeding,  shall  have 
remedy  by  motion  for  new  trial  and  petition  in  error, 
as  in  other  cases.    [66  v.  238,  i  529.] 

§  2268.  When  ezeoution  of  order  may  be  suspended. 
When  such  petition  is  filed,  the  court  of  common 
pleas  or  probate  court,  as  the  case  ma^  be,  may  sus- 

Eend  the  execution  of  any  order  which  may  have 
een  made,  on  such  terms  as  may  be  deemed  proper, 
and  mav  require  a  bond  with  security  for  the  pay- 
ment oi  any  damages  or  costs  which  may  be  thereby 
occasioned ;  but  in  all  cases,  whether  upon  error  or 
upon  appeal,  as  pro\dded  for  in  2  2254,  where  the 
municipal  corporation  pays  or  secures  by  a  deposit 
of  money  the  compensation  assessed  by  the  jury,  and 
gives  such  security  as  may  be  deemed  adequate  to 
pay  any  further  compensation  and  all  damages  and 
costs  which  may  thereafter  be  adjudged,  and  the 
right  to  take  and  hold  the  property  condemned  shall 
not  be  affected  by  any  such  review  or  appeal.  [86  v.  144,] 

21  Bull.  10. 

I  2264.    Appeal  to  court  of  eommon  pleas.     Where 
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the  proceeding  is  had  in  the  probate  court,  any  party 
interested  in  the  inquiry  ana  assessment  may  take 
an  appeal  to  the  court  of  common  pleas;  and  there- 
upon the  same  proceedings  shall  be  had  as  if  the  ap- 
plication had  been  originally  made  in  that  court,  ex- 
cept that  the  corporation  shall  not  be  required  to 
give  notice  of  its  application,  and  the  inquiry  and  as- 
sessment shall  be  limited  to  the  case  of  the  party  tak- 
ing the  appeal;  and  the  court  shall  make  such  order 
for  the  payment  of  the  costs  accruing  upon  the  ap- 

real  as  may  seem  equitable  and  just.  [66  v.  239, 
531.] 

i  2255.  Votice  of  intentioii  to  appeal.  Bond.  The 
party  desirous  of  appealing,  shall,  within  ten  days 
after  the  date  of  the  final  order  determining  the 
rights  of  such  party,  file  with  the  prob?t<.  judge  no- 
tice of  his  intention  to  appeal;  and  sUaU  further, 
within  twenty  days  after  the  making  of  the  order, 
give  a  written  undertaking  to  the  advei-se  party, 
with  one  or  more  sufficient  sureties  to  be  approved 
by  the  probate  judge,  conditioned  that  the  purty  ap- 
pealing shall  abide  by  and  perform  the  order,  Judg- 
ment, or  decree  of  the  appellate  court,  antf  :pay  ali 
costs  or  moneys  which  may  be  awarded  a^ainntt  sucb 
party  by  the  appellate  court.    [66  v.  239, 1 532.]. ,.'. 

See  form,  $  640S. 

J  2256.  Appeal  by  goardian,  executor,  etc.,  and  mar- 
ried woman.  When  the  appeal  is  taken  by  a  person 
as  guardian  executor,  or  administrator,  who  has 
given  bond  as  such  in  the  state,  no  undertaking  shall 
be  required  from  such  guardian,  executor,  or  admin- 
istrator; and  when  an  appeal  is  taken  by  a  married 
woman y  her  liability  shall  be  the  same  as  if  she  had 
b?en  sole.    [66  v.  239,  8  533.] 

^  2257.  Probate  court  shall  ftimiflh  transcript.  The 
probate  judge  shall,  upon  the  giving  of  tlie  under- 
taking as  provided  in  I  2255,  or  upon  the  filing  of  no- 
tice or  the  intention  to  appeal  where  no  undertaking 
ia  required,  prepare  an  authenticated  transcript  of 
the  docket  or  journal  entries,  and  of  the  order  or  de- 
cision appealed  from,  which  shall  be  forthwith  filed 
with  the  clerk  of  the  court  of  common  pleas  by  the 
person  appealing,  and  the  appeal  shall  thereupon  be 
considered  perfected;  and  if  the  transcript  is  not  filed 
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within  thirty  days  after  the  dat^  of  the  undertaking, 
or  of  the  filing  of  the  notice  of  intention  to  appeal 
where  no  undertaking  is  required,  the  party  shall  be 
deemed  to  have  waived  an  appeal.     [66  v.  239,  ?  5S4.] 

J  2258.  Original  papers  may  be  used.  The  original 
papers  pertaining  to  the  proceeding  may  be  used 
upon  the  hearing  or  inquiry  in  the  court  of  common 
pleas,  and  shall  be  transmitted  by  the  probate  judge 
for  that  purpose.     [(>6  v.  240,  §  5:5  V] 

J  2269.  Corporation  not  to  appeal ;  or  proiecute  error 
except  on  leave.  The  municipal  corporation  shall 
have  no  right  of  appeal;  nor  shall  it  prosecute  error, 
except  upon  leave  of  the  reviewing  court  or  a  judge 
thereof.  [66  v.  240,  §536.] 

Time  for  leav^  to  file  petition  in  error,  9  C.  C.  195. 

g  22ti0.  o*  Effect  of  ihilnre  to  pay  fbr  or  take  poieession 
of^and.witkin  eiz  months.     When  a  municipal  cor- 
poration ipakes  an  appropriation  of  land  for  any  pur- 
-  p6se; specified  in  this  chapter,  and  fails  to  pay  for  or 
tak«  possession  of  the  same  within  six  months  after 
Wi^  tasdessment  of  compensation   shall    have    been 
^ ''  .  jiiaAe,  sj^  hereinbefore  provided,  the  right  of  the  cor 
poFali or.  to  i^>'i«te  such  appropriation  on  the  terms  of 
the*iifc^e6sment  so  made,  shall  cease  and  determine; 
artd  any  lands  so  appropriated  shall  be  relieved  from 
all  incumbrance  on  account  of  the  proceeding  in 
such  case,  or  the  resolution  of  the  council  making 
the  appropriation;  and  the  judgment  or  order  of  the 
court,  directing  such  assessment  to  be  paid,  shall 
cease  to  be  of  any  effect,  except  as  to  the  cost  ad- 
judged against  the  corporation,  and  upon  motion  of 
any  defendant  said  costs  shall  thereupon  be  re-taxed, 
and  a  reasonable  attorney's  fee  to  be  paid  to  the  at- 
torney of  said  defendant,  together  with  any  other 
reasonable  and  proper  expense  incurred  by  defendant 
in  an  amount  to  be  tlien  fixed  by  the  court,  shall  be 
added  to  and  included  in  such  costs  as  a  part  thereof, 
to  be  collected  by  execution  or  otherwise  in  the  same 
manner  as  though  originally  so  taxed.     [90  v.  204.] 

Time  begins  to  ran  not  from  the  Tondition  of  the  verfllet,  but 
from  the  entry  of  the  judgment  or  order  directing  eucli  a*«se86- 
ment  to  be  paid,  26  O.  S.  109.  Second  condemnation,  allowed 
after  six  months'  failure  to  pay  and  take  possession,  4S  O.  S.  2S9, 
•not  before,  2  Bull.  142.    Sale  after  Judgment,  9  C.  C.  118. 

Railroaa  company  can  not  after  such  period  plead  that  In 
former  action,  verdict  and  judgment  for  value  of  landB  were  too 
high,  9  Bull.  97,  but  where  the  corporation  after  such  period 
took  pooseBsion  and  caused  the  Impro^**"  -  de  under 
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tho  flrpt  appropriation,  the  owner,  it  w  as  held,  could  elect  to  hiu 
for  tlie  amount  awarded  him  in  that  proceeding,  or  to  have  hi.^ 
damages  a^j^ased  at  tlie  time  the  improvement  was  completed, 
i  V.  V.  K.  190,  and  that  hayinar  brought  suit  for  the  amount  of 
ftnch  damnces.  he  was  entitled  to  interest  only  fi*oni  the  time 
the  improvement  was  completed.  Id.  A  corporation  which  re- 
fuses to  accept  the  land  or  to  pay  the  compeDiiatidn  can  not  be 
compelled  by  mandamus  to  do  so,  17  0. 8. 108.  ProTliion  as  to 
attorneys'  feea  prospective,  9  C.  C.  195 ;  11 C.  C.  220. 

$  3261.  ProYlslons  of  tills  cbapter  anpllcattle  to  bamletv. 
In  cases  in  which  hamlets  are  authorized  to  appropri- 
ate private  property,  the  proceedings  shall  conform, 
as  iao*  as  practicable,  to  the  provisions  of  this  chap- 
ter.    [66  V.  240,  i  638.] 

See  f.'i  l*'>-'il-2.  The  provisions  of  this  chapter  are  applicable  to 
appropriations  by  boards  of  education,  g39d0;  by  benevolent  in- 
stinitfons,  g  62:3 ;  by  county  commissionera,  i  870;  and  township 
trustees,  U  H61, 1472. 


TAXATION. 


2  2769.  Proceedings  when  bank  falls  to  make  retnm. 
Penalty  for  making  fiOse  statement.  If  any  bank  uhall 
fail  to  make  ont  and  furnish  to  the  county  auditor  the 
statement  require<l,  within  the  time  herein  fixed,  it 
shall  be  the  duty  of  said  auditor  to  examine  the  books 
of  aaid  bank;  also,  to  examine  any  officer  or  agent 
thereof  under  oath,  together  with  such  other  persons 
as  he  may  deem  proper,  and  make  out  the  statement. 
Any  bank  officer  failing  to  make  out  and  furnish  to 
the  county  auditor  the  statement,  or  willfully  making 
a  false  statement,  as  required  in  section  lwenty-9even 
hundred  and  sixty-five^  shall  be  liable  to  a  fine  not  ex- 
ceeding one  hundred  dollars,  together  with  costs  and 
other  expenses  incurred  by  the  auditor  or  other  proper 
officer  in  obtaining  such  statement  aforesaid ;  and  said 
auditor  shall  have  the  same  powers,  and  the  probate 
judge  of  the  county  shall  exercise  the  same  powers, 
ancf  perform  the  same  duties  in  aid  of  the  auditor  in 
the  performance  of  his  duties  under  this  section,  as 
are  authorized  by  law  in  cases  where  the  county  aud- 
itor is  informed,  or  has  reason  to  believe,  that  any 
party  has  failed  to  make  any  return,  or  has  made  a 
false  return  for  taxation  ;  and  the  statement  so  made 
out  by  the  auditor  shall  in  all  respects  stand  as  the 
statement  required  to  be  made  by  the  cashier.   [64  v. 
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§  278S.  Duty  Of  probate  court  to  compel  appearance  be- 
fore oovBty  auditor,  to  correct  retonui  for  tazatlon.  Pen- 
alties. Where  any  person  summoned  to  appear  before 
the  county  auditor  and  give  testimony,  unoer  the  pro- 
visions of  the  next  preceding  section,  (1)  or  in  proceed- 
ings against  companies  or  corporations  required  to 
make  return  to  the  county  auditor  for  taxation,  shall 
neglect  or  refuse  to  appear,  or  shall  neglect  or  refuse 
to  answer  any  question  that  may  be  put  to  him  by 
the  auditor  touching  the  matter  under  examination, 
the  auditor  shall  apply  to  the  probate  judge  of  the 
county  to  issue  a  suopocna  for  the  appearance  of  such 
person  before  him ;  and,  on  the  application  of  the 
county  auditor,  it  shall  be  the  duty  of  the  probate 
judge  to  issue  a  subpoena  for  the  appearance  of  such 
person  forthwith  before  him  to  give  testimony ;  and 
if  any  person  so  summoned  shall  fail  to  appear,  or 
appeanng,  shall  refuse  to  testify,  he  shall  be  subject 
td^iike  proceedings  and  penalties  for  contempt  as  wit- 
nesses in  actions  pending  in  the  probate  court.  [58 
V.  47,  §  2 ;  64  V.  204,  ?  13.] 

(1)  In  canes  of  false  statementB  of  personal  property  made  to  the 
assessor,  or  when  the  assessor  has  not  returned  the  full  amount 
required  to  be  listed,  or  has  omitted  or  made  an  erroneoua  re- 
turn of  property,  g  2782. 

1 2804.  Annual  county  board  of  equalisation,  dnttoa  of 
probate  Judge  as  to. 

*  *  Said  board  is  authorized  by  its  president  or 
presiding  officer  pro  tem  to  administer  oaths,  call  per- 
sons before  them,  and  examine  them  under  oath  as 
to  their  own  or  others,  property,  moneys,  credits  or 
investments  to  be  placed  on  the  duplicate  which  have 
not  been  listed  for  taxation,  and  fix  the  value  thereof, 
according  to  law,  and  increase  the  valuation  of  such 
property,  moneys,  credits,  and  investments,  as  have  in 
their  juagment,  been  listed  at  less  than  their  true  value 
in  money,  and  reduce  the  value  of  such  as  have  been 
appraised  above  their  true  value  in  money;  and  if 
any  person  notified  to  appear  before  them  refuse  or 
neglect  to  appear  at  the  time  required  by  said  board, 
or,  appearing  shall  refuse  to  be  sworn,  or  to  answer 
any  question  put  to  him  by  said  board,  or  by  its  order, 
the  presiding  officer  of  aaid  board  shall  make  com- 
plaint  thereof,  in  writing,  to  the  probate  judge  of  the 
county,  who  shall  proceed  against  such  person  in  the 
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same  manner  as  is  provided  for  in  i  2783  of  this  title. 
*    •    [86  V.  190.] 

J  2805.  Aimixal  ctly  boards  of  equalization ;  duties  of 
ptrobate  Judge  aa  to. 

*    *    Such  boards  shall  each  have  the  same  powers 

&s  are  conferred  upon  annual  county  boards  oy  the 

next  preceding  section,  and  upon  complaint  of  the 

presiding  officer  thereof  to    the  probate  judge,  the 

same  proceedings  shall  be  had  agamst  persons  notified 

and  n^lecting  or  refusing  to  appear  before  them,  or 

refusing  to  swear,  or  answer  questions  as  is  provided 

in  {2783.  *   ♦   [89y.21.] 

Board  of  Equalization  in  Cleveland,  appointment  of  mem- 
ben  by  probate  Jndge,  89  v.  288. 

{  2846.  All  penona  boldtng  lands  sball  Ust  lands  for  tax- 
ation. Penalty.  It  is  hereby  made  the  duty  of  every 
person  seized  of  or  holding  lands,  to  list  the  samejfor 
taxation  with  the  county  auditor,  on  or  before  the 
third  Monday  of  May  next,  after  the  same  shall  be 
subject  to  taxation,  and  in  case  of  neglecting  to  list 
the  same  as  aforesaid,  the  county  auditor  shafl,  when 
the  same  shall  thereafter  be  listed,  charge  u^n  each 
tract  so  neglected  to  be  listed,  the  taxes  for  each  y(»iir 
the  same  shall  have  been  omitted  after  becoming  lia- 
ble for  taxation,  together  with  twenty-five  per  centum 
penalty  and  six  per  centum  interest  thereon,  in  addi- 
tion to  the  taxes  of  the  current  year.    [56  v.  175,  i  70.] 

23848.  Guardian's  liability  for  neglect.  Every  person 
holding  lands  as  guardian,  as  aforesaid,  and  neglecting 
or  refusing  to  list  or  pay  the  taxes  on  the  same,  in 
manner  amrcsaid,  shall  be  liable,  in  action  to  his  or 
her  ward  or  wards,  for  any  damage  his  or  her  ward 
or  wards  may  have  sustained  by  such  neglect  or  re- 
fusal.   [56  V.  175,  §  72.] 

J  2849.  Bxecuton.  Every  person  so  being  seized,  or 
having  the  care  of  lands  as  aforesaid,  as  executor,  and 
who  maXl  neglect  or  refuse  either  to  list  or  pay  the 
taxes  on  the  same,  in  manner  aforesaid,  shall  be  lia- 
ble, in  an  action  to  the  devisee  or  devisees  of  the  per- 
son whose  executor  he  is,  for  any  damage  occasioned 
by  such  neglect.    [66  v.  175,  §  73.  J 

2  2861.  Their  Uen  on tbe  land,  eto.,  formoney advanced. 
•to.    Every  attorney,  agent,  guardian,  or  executor. 
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seized  or  having  the  care  of  lands  as  aforesaid,  who 
shall  be  put  to  any  trouble  or  expense,  in  listing  or 
paying  the  taxes  on  such  lands,  or  who  has  to  ad- 
vance his  own  money  for  listing  or  paying  the  taxes 
on  such  lands,  shall  be  allowed  a  reasonable  compen- 
sation for  the  time  spent,  the  ex|>ense8  incurred,  and 
money  advanced,  as  aforesaid,  which  shall  be  deemed 
in  all  courts  a  just  charge  against  the  person  for 
whose  benefit  the  same  shall  have  been  advanced. 
[56  v.  175,  i  75.] 


GONTBST  OF  BLBGTION  OF  PBOBATB  JUDGE. 

J  2997.  How  appeal  perfected  in  contest.  The  right  of 
a  person  declared  duly  elected  to  any  county  office, 
or  to  the  office  of  probate  judge,  may  be  contested 
bv  any  elector  of  the  county,  by  appeal  to  the  court 
01  common  pleas  of  the  county,  when  the  contestor 
files  notice  of  such  appeal  with  the  clerk  of  such 
court,  and  gives  notice  thereof,  in  writing,  to  the  con- 
testee,  or  leaves  such  notice  at  the  house  where  he 
last  resided,  on  or  before  the  thirtieth  day  after  the 
day  of  election;  and  the  notice  shall  state  the 
grounds  of  contest,  and  the  names  of  two  justices  of 
the  peace  before  whom  depositions  will  be  taken,  and 
the  place  and  a  time,  not  less  than  ten  nor  more  than 
twenty  days  from  the  day  of  service  thereof,  where 
and  when  such  justices  will  attend  to  take  the  same. 
[61v.  68,  8  39;  74  v.  13,  J H,  5.] 

Contest  is  the  only  remedy  for  fraud,  errora  etc.,  U  O.  S.  815; 
15  O.  S.  114;  81  O.  S.  260.  Injunction  docs  not  lie,  17  O.  S.  271; 
nor  mandamns  after  appeal,  U  O.  S.  815;  15  O.  S.  114;  26  O.  S. 
216.  Notice  of  contest  and  appeal  necessary  to  confer  jurisdic- 
tion, 14  O.  S.  568.  The  time  within  which  an  appeal  may  be 
taken  counts  from  the  day  of  the  declaration  of  the  clerk  and 

tustices,  31  O.  8.  151.  Contestor  must  show  in  his  notice  that 
ie  was  a  candidate  or  ele(5tor,  8  O.  375.  and  though  the  notice 
need  hot  slate  facts  euflicicnt  to  constitute  a  good  cause  of  ac- 
tion, 16  O.  S.  1S4,  the  '*}M)ints*'  on  which  he  relies  must  be  stated 
therein  with  reasonable  accuracy,  Id.\  and  if  they  do  not  com- 
ply with  the  requirements  of  the  law,  the  remedy  is  by  object- 
ing to  the  evidence  under  them  and  not  by  motion  to  dismiss.  Id. 

§  S908.  JusticeB  to  issue  subpcBnas  for  witnesses,  eto. 
Such  justices,  or  either  of  them,  or  officers  before 
whom  depositions  are  taken  in  the  case,  are  author- 
ized and  required  to  issue  subpojnaa  for  all  persons 
whose  testimony  may  be  required  by  either  party,  and 
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suhp<vna8  duces  tecum  for  the  production  of  the  books, 
pajiers,  baIlot«,  or  things  relating  to  such  election ; 
and  they  may  com  pel  the  attendance  of  witnePHe», 
and  the  production  of  everything  named  in  the  sub- 
pcenas.    [50  v.  311,  i  40:  74  v.  12,  ?  2.] 

See  44  O.  S.  l/M. 

3  2999.  Penalty  lbr  disobeying  wilt.  BepecUed,  90  v. 
282. 

2  3000.  Testimony  to  be  oertifled,  and  transmitted  to 
oommon  pleas  and  oontest  there  determined.  The  jus- 
tices shall  not  receive  testimony  upon  any  point  not 
named  in  the  notice;  and  when  met,  they  shall  hear 
the  testimony,  and  certifv  the  same,  including  a 
copy  of  the  notice,  which  shall  be  delivered  to  them 
by  the  contestor  for  that  purpose,  and  the  same 
shall  be  transmitted  by  them  to  the  court  of  com- 
mon pleas  of  the  county,  not  less  than  thirty  days 
after  the  day  fixed  in  the  notice  to  begin  the  talking 
of  testimony;  and  the  contest  shall  be  heaid  and  de- 
t'crmined  by  the  court,  if  then  in  session,  and  if  not 
tlun  in  session,  at  the  first  term  thereof  thereafter. 
[84  V.  4o;  50  v.  311,  g  42.] 

$  8001.  Either  party  may  introduoe  testimony  as  in 
civil  actions.  How  errors  oared.  On  the  trial  either 
I>arty  may  introduce  oral  testimony,  or  depositions  of 
witnesses  taken  as  provided  in  civil  actions;  and 
whenever  any  omission,  defect,  or  error  occurs  in  the 
proceedings  of  an  officer,  in  declaring  or  certifying 
that  a  |)erson  was  duly  elected  to  an  office,  the  same 
may  be  corrected  by  oral  or  other  testimony  offered 
at  the  hearing  of  any  preliminary  proceeding,  or  at 
the  trial.    [74t.  12,  jf  1,2.] 

Ballots  evidence  in  contest,  19  O.  S.  189.  Poll  books,  26  O.  8. 
MO,  and  tally  sheets  are  nrima /ac(c  evidence,  21  O.  S.  216; 
JitdK^nicnt  it)  not  suspenoed  by  stipcrseflcas,  14  O.  8.  615.  The 
findingand  judgment  of  the  common  pleas  are  snblect  to  re- 
view on  error  though  no  motion  for  a  new  trial  has  r)cen  inter- 
)K>6ed  and  overruled,  15  ().  S.  572;  2fi  O.  S.  649.  Where  the 
court  find  that  neither  party  had  a  majority  neither  is  elected^ 
21  O.  S.  431.  When  poll  books  are  impeached  the  burden  approv- 
ing legal  vot<?«  otherwise  Is  thrown  upon  the  party  claiming 
them,  26  O.  H.  549.  In  the  trial  of  a  contested  election  for  a  coiintv 
ofiicc  before  a  conrt  of  common  picas  the  general  rule  of  evi- 
dent which  require«  the  best  evidence  of  which  the  case  is  sus- 
oeptible  to  be  produced  appears  in  respect  to  the  contents  of 
poll  books,  tally  sheete,  etc..  19  O.  8.  307. 
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S  8008.  When  oonrt  iball  hear  the  case,  and  how 
ooits  adjudged.  Upon  motion  of  either  party,  the 
court  shall  at  once  take  up  and  determine  any  pend- 
ing matter  relating  to  the  contest;  otherwise  the  case 
shall  be  heard  in  the  regular  order  of  the  docket;  and 
the  court  shall  render  judgment  against  the  party 
failing  in  the  case  for  all  the  costs  of  the  contest,  in- 
cluding the  costs  of  all  depositions.  [65  v.  13,  3  1;  74 
V.  12,  i  4.] 


DUTY  OF  PROBATE  JUDOB,  IN  CONTBST  OP  ELECTION   FOR 

COUNTY    SEAT. 

J  8015.  Who  may  contest  eleotion  for  oonnty  leat. 
Any  elector  of  a  county  in  which  a  law  for  removing 
the  county  seat  of  such  county  has  been  submitted  to 
the  electors  thereof  for  adoption,  shall  have  the 
right  to  contest  the  validity  of  the  vote  given  at  the 
election  in  that  behalf,  upon  the  question  of  the 
adoption  of  such  law.    [54  v.  229,  ?  l.J 

^  8016.  Contestor's  notice  and  undertaking.  The 
elector  so  contesting  shall,  within  twenty  days  after 
the  day  on  which  the  election  at  which  the  question 
was  submitted  was  held,  file  in  the  office  of  the  pro- 
bate judge  of  the  county  notice  of  his  intention  to 
contest  the  validity  of  the  vote,  and  shall,  within  the 
same  time,  file  in  said  office  an  undertaking  to  the 
state,  to  be  approved  hj  the  probate  judge,  or  in  case 
of  his  absence,  disability,  or  refusal  to  act,  by  the 
clerk  of  the  court  of  common  pleas  of  the  county, 
conditioned  for  the  payment  of  all  costs  that  accrue 
upon  the  contest,  in  the  event  that  the  result  of  the 
vote  upon  the  question,  as  the  same  has  been  cer- 
tified or  returned,  or  otherwise  made  known,  be  not 
invalidated  by  and  upon  such  contest;  and  it  shall 
be  competent  for  any  other  elector  or  electors  of  the 
county,  under  any  such  notice  filed  as  aforesaid*  to 
file  in  said  office,  within  the  time  aforesaid,  a  like 
undertaking,  to  be  in  like  manner  approved,  and  to 
proceed  with  such  contest,  under  such  notice,  in  ac- 
cordance w^ith  the  provisions  of  this  chapter,  in  the 
event  that  the  party  filing  the  notice  fans  to  prose- 
cute the  contest  at  any  stage  of  the  same.  [54  v.  229, 
2  2.] 
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}  8017.  Pnblieatioii  of  notice  and  appointment  of  oom- 
miisioner.  The  probate  judge  or  clerk,  upon  the 
filins  in  his  office  of  such  notice  or  undertaking, 
shall  publiah,  in  some  newspaper  of  general  circula- 
tion in  the  county,  the  fact  of  the  filing  of  the  notice 
and  undertaking,  and  shall,  without  delay,  forward 
to  the  governor  duly  certified  copies  of  such  notice 
and  undertaking  or  undertakings;  the  governor,  on 
the  receipt  of  such  copies,  shall  without  delay,  ap- 
point some  competent  disinterested  person  to  serve 
as  commissioner,  and  perform  the  duties  herein  pre- 
scribed, in  the  matter  of  such  contest;  and  in  case  of 
the  death  or  disability  of  the  commisHioner,  the  gov* 
emor  may  fill  the  vacancy.    [64  v.  259,  ?  3.] 

MILITIA. 

2  8074.  Bond  fbr  the  safo  keeping  of  arms,  ete.  Every 
regiment,  battallion,  company  troop  or  battery  organ- 
ist under  the  provisions  of  this  act,  shall  be  fumislied 
with  the  necessary  arms  and  equipments  on  applica- 
tion to  the  adjutant-general,  and  on  delivering  to  him 
a  sufficient  bond  to  the  state,  approved  by  the  probate 
judge  of  the  county  in  which  sucn  regiment,  battallion, 
company,  troop  or  battery  is  situated,  signed  by  the 
officer  commanding  such  organization,  for  the  safe- 
keeping and  return  of  the  same  whenever  required 
by  the  commander-in-chief.  Such  arms  and  equip- 
ments shall  be  receipted  for  by  each  officer  receiving 
the  same,  to  be  held  and  accounted  for  as  public 
property.    [83  v.  95,  99.] 

{  8098.  How  drafts  condncted.  All  drafts  ordered  by 
the  governor  shall  be  determined  by  lot,  to  be  drawn 
by  the  county  auditor,  in  the  presence  of  the  probate 
judge,  commissioners,  clerk,  sheriff,  township  trust- 
ees, or  the  trustees  or  council  men  of  any  municipal 
corporation,  or  any  two  of  the  same,  residing  in  any 
specified  territory  within  the  hounds  of  which  the 
draft  is  being  made.    [63  v.  70,  g  53.] 

}  8106.  Bond  of  treararer  of  mllitaiy  organization  to  be 
approved  toy  probate  Judge.    Every  person  elected  or 
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appointed  to  have  the  custody  of  any  funds  of  any 
military  organization  shalli  before  receiving  such  fund, 
enter  into  bond  annually,  in  twice  the  amount  likely 
to  be  in  his  hands  at  any  time,  but  not  less  than  five 
hundred  dollars,  with  at  least  two  good  and  sufficient 
sureties,  to  be  approved  by  a  judge  of  the  proper 
county,  payable  to  the  state  of  Ohio,  for  the  use  of 
such  organization,  for  the  faithful  discharge  of  his 
dutv,  and  the  careful  keeping  and  disburpement  of 
sucli  fund,  as  directed  by  the  council  of  administra- 
tion of  such  organization,  according  to  the  by-laws  of 
the  organization.    [83  v.  95.] 

ADOPTION  OP    CHILDREN. 

J  3137.  How  a  child  may  be  adopted..  An  inhabi- 
tant of  this  state  not  married,  or  a  husband  and  w4fe 
jointly,  may  petition  the  probate  court  of  their  prop- 
er county  for  leave  to  adopt  a  minor  child  not  theirs 
by  birth,  and  for  a  change  of  the  name  of  such  child; 
but  a  written  consent  must  be  given  to  such  adop- 
tion t)y  the  child,  if  of  the  age  of  fourteen  years,  and 
by  each  of  his  or  her  living  parents  who  is  not  hope- 
lessly insane,  intemperate,  or  has  not  abandoned 
.such  child,  or  if  there  are  no  such  parents,  or  if  tlie 
])arents  arc  unknown,  or  have  abandoned  such  child, 
or  if  they  are  hopelessly  insane  or  intemperate,  tlien 
!jy  the  legal  guardian ;  or  if  there  is  no  such  guard- 
ian then  by  a  discreet  and  suitable  person  appoint- 
ed by  the  court  to  act  in  the  proceedings  as  the  next 
-friend  of  such  child;  but  when  such  child  is  an  in- 
mate of  an  orphan  asylum  organized  under  the  laws 
of  this  state,  and  has  been  previously  abandoned  V)y 
its  parents  or  guardians,  or  voluntarily  surrendered 
by  its  parents  or  guardians  to  the  trustees  or  direc- 
tors of  such  asylum,  then  the  written  consent  of  the 
president  of  the  board  of  trustees  or  directors  of  such 
asylum,  shall  be  received  by  the  probate  court  in  the 
place  of  the  consent  of  the  parents  or  guardians. 
[67  V.  14,  ?  1.] 

Agreement  as  to  adoption  not  carried  out  until  majority  of 
chlla,  8  G.  C.  154.  Consent  given  bv  mother  alone,  the  father 
having  abandoned  her  and  the  child,  is  sufficient,  19  Bull.  121. 
Adoption  may  be  reyo]ce<l  on  motion  of  mother  not  a  party  to 
it,  and  custody  determined  in  same  proceeding,  3  N.  P.  «)4 ;  SO. 
0.668. 
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I^pUtion  for  adaption. 

Statk  op  Ohio,  ^ Coitnty,  Probate  Court. 

In  the  matter  of  the  adoptifoi  ot  E  F,  and  for  a  change  of 

name. 
To  ttu  Hon, ,  Judge  of  the  Probate  Court  of 

County :  ^ 

The  undersigned  A  B  »nd  C  B  his  wifo  of county 

and  State  nf  Ohio,  petitt'iA  the  court  for  leave  to  adopt  E  F, 
a  minor  child,  not  theira  ty  birth,  and  for  a  change  of  the  name 
of  said  child  to  12  B.  Sai«l  child  was  five  years  of  age  on 
the day  of A.  D.  18S8,  and  they  hereby  produce  the  writ- 
ten consent  of  G  F  an^)  H  F,  parents  of  said  child. 

Your  ))etitioners  arc  able  to  bring  up  and  educate  said  child 
properly.    [Signed.] 

Consent  of  par€iU9.—\  rttfej— The  undersigned  represent 
that  they  are  the  parents  of  £  F,  a  minor  chila  of  the  age  of 
Ave  years.    And  thoy  hereby  consent  to  the  adoption  of  said 

child  byA  B,  and  C  B^his  wife,  of county  and  State  of 

Ohio.  They  also  lonsent  that  the  name  of  said  child  may  be 
chanjTOd.    \8ion^d.\ 

§'81S7a.  Adoption  of  child  by  stepfatlier.  Any  inhab- 
itant of  this  Btate,  being  the  husband  of  any  woman 
who  has  a  minor  child  or  children  by  a  former  hus- 
band, may  "petition  the  probate  court  of  his  proper 
county  for  feave  to  adopt  such  minor  child  or  chil- 
dren, and  ^or  a  change  of  the  name  or  names  of  such 
child  or  children;  but  a  written  consent  must  be  given 
to  such  adoption  by  the  child,  if  of  the  age  of  fourteen 
vears,  and  oy  the  mother  of  such  child,  if  she  is  not 
nopelefifily  insane  or  intemperate,  or  if  such  mother  is 
hopelessly  insane  or  intemperate,  then  by  the  legal 
guardian  of  such  child.    [88  v.  555.] 

{  8188.  How  consent  of  wife  ascertained.  When  the 
petition  is  filed  by  husband  and  wife,  the  court  shall 
examine  the  wife  separate  and  apart  from  her  hus- 
band, and  shall  refuse  leave  for  such  adoption  un- 
less satisfied,  from  such  examination,  that  the  wife, 
of  her  own  free  will  and  accord,  desires  the  same. 
[56  V.  82  i  2.] 

I  8189.  The  order  of  the  court.  When  the  fore- 
going provisions  are  complied  with,  if  the  court  is 
satisfied  of  the  ability  of  tho  petitioner  to  brinjc  up 
and  educate  the  child  properly,  having  reference  to 
to  the  degree  and  condition  of  the  cnild's  parents, 
and  the  fitness  and  propriety  of  such  adoption,  it 
shall  make  an  order  setting  forth  the  facts,  and  de- 
claring that,  from  that  date,  such  chil<l,  to  all  legal 
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intents  and  purposes,  is  the  child  of  tho  petitioner, 
and  that  its  name  is  thereby  changed.  [56  v.  82, 
"  3.] 


Ordn  of  court  for  adoplion  and  change  of  ncmte,— The  Stftte  ol 
Ohio,  Hamilton  coanty,  ss.    Hamilton  county  probate  court. 

In  the  matter  of  the  adoption  and  change  of  name  of .    It 

appearing  to  the  court,  from  the  petition  of  and his 

wiie,  nisidenta  of  this  countv.  that  they  desire  to  adopt ,  a 

minor  child,  not  theirs  by  birth,  and  that  the  name  of  said 

child  may  be  changed  to ,  said  child  being years  of  age, 

on  the day  of ,  A.  D.  189—,  and  said  petitioners  having 

produced  the  written  consent  of  to  such  adoption  and 

change  of  name :  And  the  court  having  examined the  wife 

of  said  petitioner  separate  and  apart  from  her  said  husband,  the 

court  is  satisfied  from  such  examination  that  said of  her 

own  free  will  and  accord  desires  such  adoption.  And  the  court 
being  satisfied  of  the  fitness  aud  propriety  uf  such  adoption,  and 
of  the  abilitv  of  said  petitioners  to  bring  up  and  educate  said 
child  propcrlv ;  now,  therefore,  tho  court  orders  that  such  adop- 
tion be  and  is  now  made :  and  that  fmm  this  date  the  said . 

minor  child,  to  all  intents  and  purposes  is  the  child  of  the  said 

and .    And  it  is  further  ordered  that  the  name  of  said 

child  be  and  is  now  changed  from to as  prayed  for  in 

said  petition. 

'i  8140.  BlTeot  Of  the  order.  The  natural  parents, 
except  when  such  child  is  adopted  under  the  provis- 
ions of  section  3137a,  shall,  by  such  order,  be  divcst^Hl 
of  all  legal  right^s  and  obligation b  in  respect  to  the 
child,  and  the  child  be  free  from  all  legal  obligations 
of  obedience  and  maintenance  in  respect  to  them. 
Such  child  shall  be  to  all  intents  and  purposes  the 
child  and  legal  heir  of  the  person  so  adopting  him  or 
her,  entitled  to  all  the  rights  and  privileges,  and  sub- 
ject to  all  the  obligations  of  a  child  of  such  person 
begotten  in  lawful  wedlock;  but  on  the  decease  of 
such  person  and  the  subsequent  decease  of  such 
adopted  child  without  issue,  the  property  of  such 
ad<)i>ting  parent  shall  descend  to  his  or  her  next  of 
kin,  and  not  to  the  next  of  kin  of  such  adopted  child. 
[88  V.  550;  50  v.  82,  §4.] 

]-erflonal  estate  of  a«lo])tod  child  passes  to  natural  motherp 
35  O.  S.  (i.'io.  Uight  to  inherit  limitetl  to  ])roperty  of  adopting 
paivnr.,  41  ().  s.  :^75.  Agi*eement  by  a  pert«on  to  adopt  another 
am  hi-)  heir  not  enforceable.  15  Bull  100,  in  consideration  of 
services  wittiin  statute  of  frauds  and  not  enforceable,  Itl.  H-'is. 
Part  ixirforiiiiince  suHlcicnt  to  take  it  out  of  the  statute,  1  C.  C 
B.  2 i<C  CurteHV  of  hu rv i  v ing  husband  not  affected  by  adopted 
child  of  wife,  17  Bull.  320.    Adoption  of  grandchild.  86  Bull.  189. 
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2  8140  a.  Parent  of  vagrant  or  inoorrigible  child 
may  he  summoned  to  appear  before  probate  coort. 
When  the  parent  or  parents,  of  any  minor  child  or 
children,  shall  be  nnable,  through  vagrancy,  ncgli- 
eence  or  misconduct,  to  support  such  child  or  cliil- 
dren,  or,  if  able,  shall  neglect  or  refuse  to  support 
Bach  child  or  children,  or  when  such  parent  or  par- 
ents shall  unlawfully  beat,  injure,  or  otherwise 
habitually  ill  treat  such  child  or  children,  or  cause 
or  allow  them  to  engage  in  common  begging,  the 

Erobate  court  of  the  proper  county,  upon  complaint 
y  affidavit  of  some  reputable  citizen  of  the  coontv 
in  behalf  of  such  child  or  children,  setting  fortn 
facts  bringing  the  case  within  this  statute,  may  issue 
a  summons  requiring  such  parent  or  parents,  to  ap- 
pear and  answer  such  complaint;  and  if  upon  the 
hearing  of  the  matters  complained  of,  the  court  shall 
find  the  same  to  be  true,  and  that  it  is  for  the  best 
interest  of  such  child  or  children  to  be  taken  from 
such  parent orparents,  the  court  mav  make  an  or- 
der to  that  effect,  and  direct  the  placing  of  such 
child  or  children  in  any  suitable  orpnan  asylum,  or 
children's  home,  or  with  some  other  benevolent  so- 
ciety, in  the  county,  to  be  taken  and  cared  for,  and 
placed  in  homes  found  for  them,  by  adoption  or 
otherwisa,  by  such  asylum,  children's  home  or  so- 
ciety, upon  the  same  terms  and  conditions  as  are  ro- 
(|uired  in  case  of  other  children  given  to  such  asy- 
lum, home  or  society,  and  the  proper  officers  of  such 
asylani,  children's  homes  or  society,  are  authorized 
to  give  the  necessary  consent  in  placing  such  chil- 
dren,   [78  V.  203.]     _____^^_^ 

DUTIES  AND  RIGHTS  OF  SUJIVIVING  PARTNBBS. 

^  8167.  Duties  of  inrviving  partners.  When  a  menH 
ber  of  any  partnership  in  this  state  dies,  the  surviving 
partner  or  partners  shall  forthwith,  upon  the  appoint- 
ment of  an  executor  or  administrator  of  the  estate  of 
such  deceased  partner,  make  application  to  the  pro- 
bate court  of  the  county  in  which  the  i)artner6hip 
existed,  upon  first  giving  notice  of  the  time  of  the 
hearing  of  such  appucation  to  the  executor  or  admin- 
istrator, for  ^e  appointment  of  thret^  judicious  <lisin- 
terested  appraisers,  whose  duty  it  shall  be  to  make 
out,  under  oath,  a  full  and  complete  inventory  and 
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including  real  estate,  if  there  be  any,  together  with  a 
Bcliedule  of  the  clebts  and  liabilities  thereof,  and  to 
deliver  the  same  to  the  surviving  partner  or  partners, 
to  be  by  him  or  them  forthwith  tiled  in  the  probate 
court  of  tlie  county  in  which  such  appraisers  were 
appointed ;  and  where  the  executor  or  administrator 
is  appointed  in  a  county  other  than  that  in  which  the 
partnership  existed,  a  certified  copy  of  such  inventory 
and  appraisement  shall  be  forth witn  filed  by  such  sur- 
ving  partner  or  partners  in  the  probate  court  of  such 
county,  and  the  same  shall  be  docketed  under  the 
settlement  of  the  estate  of  the  deceased  partner ;  and 
when  the  whole,  or  any  part  of  the  assets  of  such  part- 
nership consists  of  real  estate,  such  real  estate  shall 
be  inventoried  and  appraised  upon  a  separate  sched- 
ule, which  schedule  shall  be  recorded  hi  the  record  of 
inventories  in  said  court.  Provided  that  if  the  person 
or  persons  entitled  to  administer  upon  the  estate  of 
such  deceased  partner,  fail  or  neglect  for  thirty  days 
after  his  death,  to  take  out  letters  testementary  or  of 
administration,  such  surviving  partner  or  partners 
may  make  application  to  the  proper  court  and  cause 
the  estate  oi  said  deceased  to  be  administered  upon. 

[87v.  97;  58v.  36,  gl.] 

This  act  dooB  not  exclude  a  snryiyiug  partner's  right  to  go  into 
equity  for  an  accounting,  2  N.  P.  S29 ;  It  applies  to  a  law  partner^ 
ship,  Id.  Executor  or  administrator  of  Kurylvlng  partner  who 
dies  with  partuerKhip  assets  In  his  possession,  and  while  engaged 
In  settling  the  partnership  business,  is  entitled  to  the  possoision 
of  such  assets,  88  0. 8.  857.    Act  construed,  2  N.  P.  820. 

2  8168.  Whea  ezeoutor,  etc.,  to  have  appnusement 
made.  If  the  surviving  partner  or  partners  neglect 
or  refuse  to  have  such  inventory  and  appraisement 
made,  the  administrator  or  executor  of  the  deceased 
partner  must,  have  the  same  made,  in  accordance 
with  the  provisions  of  the  preceding  sections.  [58  y. 
36,  'i  2.] 

^3169.  WHen  BiUTiyor  may  pnroliase  partnenlilp  prop- 
erty. The  surviving  partner  or  partners  may,  with  the 
consent  of  tlie  executor  or  administrator  of  the  de- 
ceased partner  and  the  approval  of  the  probate  court 
by  which  such  executor  or  administrator  was  ap- 
pointed, take  the  interest  of  such  deceased  partner  m 
the  partnership  assets,  at  the  appraised  value  thereof, 
first  deducting  therefrom  the  debts  and  liabilities  of  the 
partnership,  upon  giving  to  the  executor  or  adminis- 
trator his  or  their  promissory  note  or  notes,  with  good 
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and  approved  secuilty,  for  the  payment  ot  the  inter- 
est of  such  deceased  partner  in  tne  partnership  assets ; 
such  note  or  notes  to  be  payable  with  interest,  in  not 
to  exceed  nine  months  from  the  time  such  surviving 
partner  or  partners  elect  to  take  such  assets,  which 
election  shall  be  made  within  thirty  days  from  the 
riate  of  the  filing  of  the  inventory  and  appraisement, 
or  a  certified  copy  thereof  in  said  court,  and  such  sur- 
viving partner  or  partners  shall  give  bond  to  said 
executor  or  administrator,  with  surety  or  sureties  to 
the  approval  of  said  court,  for  the  payment  of  the 
debts  and  liabilities  of  said  partnersnip,  and  for  the 
performance  of  all  contracts  for  which  said  partner- 
ship is  liable ;  provided,  that  in  the  event  such  sur- 
viving partner  or  partners  shall  refuse  or  neglect  to 
take  the  interest  of  such  deceased  partner  in  the 
partnership  assets  within  the  time,  ana  in  the  manner 
hereinbefore  provided,  such  executor  or  administrator 
shall  forthwith  apply  to  a  court  of  competent  jurisdic- 
tion for  the  appomtment  of  a  receiver  for  said  part- 
nership, who  snail  thereupon  proceed  to  wind  up  said 
partnership  and  dispose  of  the  assets  thereof  in  ac- 
cordance with  the  statutes  governing  receivers,  and 
the  probate  court  shall  be  a  court  of  competent  juris- 
diction in  the  appointment  and  control  of  the  receiver 
herein  provided  for ;  and  provided  further,  that  when 
the  original  articles  of  a  copartnership  in  force  at  the 
death  of  any  partner,  or  the  will  of  a  deceased  part- 
ner dispens€'S  With  an  inventoiy  and  appraisement  of 
the  partnership  assets,  and  with  a  sale  of  the  interest' 
of  such  deceased  partner  therein,  and  such  articles 
of  copartnership,  or  such  will  provides  for  a  differ- 
ent mode  for  the  settlement  oi  such  deceased  part- 
ner's interest  in  said  partnership  and  for  a  disposition 
thereof  different  from  that  provided  for  herein,  the 
interest  of  such  deceased  partner  in  said  partners! lip 
shall  be  settled  and  disposed  of  in  accoraance  witn 
the  provisions  of  such  articles  of  copartnership,  or  of 
said  will.    [87  v.  98.] 

The  providion-sof  the  third  section  of  the  act  of  March  21, 1861, 
(iiS  V.  W),  may  apply  to  a  case  whcix}  the  surviving  partner  is 
also  one  of  the  })ersonal  representatives  of  the  deceasea  partner, 
when  the  other  representative  asauniea  to  act  in  Uie  preniisea 
BB  the  sole  representative  of  the  estate.  The  title  of  a  surviv- 
ing partner,  who  takes  the  assets  of  a  partnership  in  proceed- 
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ings  had  in  the  probate  court  under  this  act,  \s  not  vitiatcil  by 
the  facts  that  the  appraisers  wei-e  appointed  by  tiic  probate 
C'tuit  upon  the  recommendation  of  the  parties,  aud  that  the 
ajipraisers  returned  under  oath,  as  their  i-epoit  an  inventory 
ami  appniiscment  previously  made  by  them  at  the  request 
of  the  surviving  partner,  nnd  the  personal  repi*cscntative  of 
the  deceased  partner.  Heal  estate  purchased  for  partnerahip 
purposes,  paid  lor  with  partnership  funds,  and  actually  iiaetl  in 
the  partnership  business,  should  be  regarded  a^  partnership 
assets  within  the  meaning  of  this  statute;  but  re:u  estate  not 
needed  or  used  for  the  partnership  pur[)Oses,  though  paid  for 
with  partnership  means,  Is  not  assets  of  the  firm  within  tlie 
meaning  of  thiH  act,  notwithstanding  the  rents  and  proflt^ 
thereof  be  applied  to  partnei*ship  uses.  RanivieUberg  v. 
MUchdl,  29  0.3.  22;  see  44  O.S.  69.  gg3167  and  3IG9  apply  to 
partnership  of  lawyers,  2  N.  P.  885. 

§  3170.  How  partnenhip  real  estate  to  be  conyeyed. 
When  the  real  estate  of  any  partnership  is  appraised 
and  elected  to  be  taken  by  tne  surviving  partner  or 
partners,  the  probate  court  shall,  upon  the  execution 
and  delivery  of  the  note,  or  notes,  and  the  bond,  pro- 
vided for  in  section  3169,  order  the  executor  or  admin- 
istrator to  execute  and  deliver  to  the  purchaser  or 
purchasers,  a  deed  for  the  deceased  partner's  interest 
in  such  real  estate,  which  deed  shall  pass  the  title 
thereto,  and  the  real  estate  of  any  such  partnership 
within  the  meaning  of  sections  3167,  3169,  3170,  shall 
be  held  to  include  only  such  lots,  tracts,  or  parcels  ot 
real  estate  as  are  used  in  whole  or  in  part  in  thc^ 
transaction  of  the  business  of  such  partnership.  [87 
V.  98.] 

Application:— In  the  matter  of  the  estate  of  C  D,  deceased. 

i'robate  court county. 

And  now  comes  A  B,  and  represents  to  the  court  that  he  is  the 
surviving  partner  of  A  B  &  Co.,  which  nartnership  existed  m 

county,  Ohio,  and  consisted  of  A  B,  your  petitioner,  and 

( :  13,  now  deceased.    And  A  B.,  as  such  surviving  partner,  make;) 

application  to  the probate  judge  of  saiu  county  for  the 

appointment  of  three  appraisers  to  make  out  under  oath  a  full 
and  complete  inventory  and  appraisement  of  the  entire  assets 
(and  real  estate)  topretlicr  with  a  schedule  of  the  debts  and  lia- 
bilities of  said  partnership,  and  forthwith  deliver  the  same  to 
\he  said  A  B,  as  such  surviving  partner  to  be  by  him  filed  in  the 

probate  court  of county,  in  accordance  with  the  statute  Id 

such  case  made  and  provided :  and  he  suggests  that  E  F,  6  H, 
and  I  J  be  appointed  as  such  appraisers.  (Signed.) 

Entry— Appointing  Appraisers,    fTitle.]    On  tippUcation 
of  A  B,  surviving  partner  of  the  firm  of  A  B  &  Co.,  which 

Sartnership  existed  in county^  Ohio,  and  consisted  of  A 
;  &  C  D  now  deceased,  and  it  appearing  that  notice  of  the  ap- 
plication has  l)een  given  to  the  aaministrator  of  the  estate  of  C 
L>  deceased,  it  is  oi*dered  that  £  F  G  H  and  I  J  be  and  they 
are  hei*eby  appointed  appraisers  to  make  out  under  oath  a  full 
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anrf  complete  inventorf  and  Rnpraiflement  of  the  entire  aesets 
and  liabnitiesof  ^aiil  parinersKip  and  to  deliver  the  same  to 
the  said  A  B  to  be  tiled  in  the  probate  court  of county. 

iF'tyrm  of  y^otice.— To  E  F,  G  H  and  I  J,  Esars. :  Whereas 
A.  B.,  surviving  partner  of  the  late  firm  of  A  B  &  Co.,  hereto- 
fore doing  businesa  in  the  city  of in  said  county  of 

baa  made  application  to  the  undersigned  probate  judge  of  said 
coanty,  for  the  appointment  of  appraisers  to  appraise  the  as- 
aeta  and  liabilities  of  said  partnership  agreeable  to  the  provis- 
ioDs  of  an  act  regulating  the  duties  of  surviving  partners. 
passed  March  21, 1861.  Revised  Statutes,  ^  31G7,  SIfiS,  81G0  and 
3170. 

And  you  having  been  appointed  by  the  probate  judge  of  said 
county,  to  make  such  inventory  and  appraisal,  these  are  there- 
fore to  authorize  and  require  you  to  make  (fli-st  Ijelng  duly 
sworn)  a  full  and  complete  inventory  and  apprai^il  of  the  en- 
tire assets  and  liabilities  of  said  former  Arm  of and  per- 
form such  other  duties  as  by  law  are  I'equired  of  you  in  the 
premises:  and  to  make  and  sign  such  inventory  and  appraisal, 
and  deliver  the  same  to  said  A  B,  surviving  partner  of  said  firm, 
«o  that  the  same  may  be  returned  and  filed  m  this  court,  as  the 
^aw  requires.    In  witness  whereof  I  have  hereunto  set  my  hand 

ind  affixed  the  seal  of  said  court  at this day  of 

A.  D.  189—,  • 

OcrfA  of  AppraUerSy  cic.— State  of  Ohio  county,  s.s.. 

We,  the  undersigned,  do  make  solemn  oath  that  we  will  hon- 
estly and  impartially  make  an  inventory  of  all  the  assets  and 

labilities  of  ihe  late  firm  of and  the  same  appraise  and 

perform  such  other  duties  as  are  required  by  law  of  us  in  the 
premises,  as  such  appraiserst  according  to  law  and  the  best  of 
our  ability.    [8ignia.\  ^.  ,         ^  ^ 

Sworn  to  and  subscribed  before  me  this day  of A. 

We,  the  undersigned  appraisers  of  the  lute  parmership  of 
being  duly  sworn,  nave  made  an  inventory  and  ap- 


praisal thereof  as  hereinafter  set  forth. 


PBOCKEDINOS  BEFORE  PROBATE  JUDGE  TO  COMI»EL  RAIL- 
ROAD TO   DRAIN   LAND. 

J  8848.  Wayg  for  water  must  be  provided.  There 
shall  be  constructed  and  kept  open,  along  the  road- 
bed of  every  railroad,  except  where  the  road  extends 
through  or  by  swamp  land,  by  the  company  or  per- 
son operating  the  road,  ditches  or  drains  of  sufficient 
depth,  width  and  grade  to  conduct  to  some  proper 
outlet  the  water  which  accumulates  along  the  sides 
of  such  road-bed  from  the  construction  or  operation 
of  such  road.    [66  v.  335.  g  1]. 

§  8848.  Proceedings  to  enforce  preceding  section.  If, 
after  ten  days'  notice  or  request  to  any  ticket  or  other 
ag^nt  of  the  company  or  person  operating  a  railroad 
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to  provide  such  drain  or  ditch,  preferred  by  the  per- 
son authorized,  to  institute  the  proceedings  herein 
after  provided  for,  the  provisions  of  the  foregoing 
sections  be  not  complied  with,  any  owner  or  tenant 
of  land  contiguous  to  such  railroad,  feeling  aggrieved 
by  such  neglect,  may  give  notice  of  the  fact,  in  writ- 
ing, to  the  probate  judge  of  the  county  in  which  such 
neglect  occurs,  designating  i  i  such  notice  the  place 
or  places  on  such  road  where  such  drains  or  ditches 
have  not  been  made ;  and  upon  the  receipt  of  such 
notice  the  probate  judge  shall  appoint  a  commission; 
of  three  disinterested  freeholders  of  such  county, 
who,  together  withthecountysurveyor,  shall  proceed 
to  the  place  designated  in  the  notice,  and  if,  upon  in- 
spection, it  is  found  that  the  provisions  of  the  pre- 
ceding section  are  not  complied  with,  the  commission, 
or  a  majority  thereof,  shall  report  the  same  to  such 
probate  judge,  who  shall  keep  a  record  of  such  pro- 
ceedings; ana  the  probate  judge  shall  designate  a 
time  within  which  such  ditches  or  drains  shall  be 
made  or  opened,  and  shall  forthwith  notify  the  com- 
pany or  person  operating  such  road,  in  writing,  whose 
dut^  it  shall  be  to  make  or  open  such  ditches  Or 
drkina  within  the  time  specified.    [60  v.  335,  i  2.] 

§8344.  When  the  probate  judge  may  let  the  work. 
If  such  company  or  person  neglect  to  comply  with 
the  notification  of  the  probate  judge,  he  shall  forth- 
with, by  advertisement  for  three  consecutive  weeks, 
in  one  or  more  of  the  weekly  newspapers  published 
in  such  county,  give  notice  that  the  work  of  making 
or  opening  the  ditches  or  drains  will  be  let  to  the 
lowest  bidder,  at  such  time  and  place  as  shall  be 
designated  in  the  advertisement.    [66  v.  335,  §  3.] 

§8845.  Sale  of  the  work  and  prooeedings  thereon. 
The  probate  judge  shall,  at  the  time  and  place  speci- 
fied in  the  advertisement,  sell  the  job  or  jobs  of  mak- 
ing or  openinar  such  ditches  or  drains  to  the  lowest 
bidder,  and  take  from  such  bidder  a  sufllcient  bond, 
with  surety,  for  tho  performance  thereof,  and  upon 
the  completion  thereof  to  the  satisfaction  of  the  pro- 
bate judge  he  shall  give  the  bidder  a  certificate  there- 
for, stating  the  amount  due  for  the  work;  and  upon 
presentation  of  the  certificate  to  the  auditor  of  the 
county,  ho  shall  place  the  amount  bo  certified  forth- 
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with  upon  the  tax  daplicate  of  the  county,  against 
the  company,  together  with  all  the  costs  and  ex- 
penses for  inspection  hy  the  commission  and  surveyor, 
notices,  advertisements,  sale  of  work,  making  con- 
tract therefor,  approval  of  the  work,  and  other  costs, 
and  interest  on  the  amount  certified  to  he  due  for  the 
work  from  the  time  the  work  is  approved  until  the 
amount  can  be  collected  by  the  treasurer  of  the  coun- 
ty; and  such  tax  shall  be  collected  as  other  taxes, 
and  be  paid  to  the  persons  entitled  thereto  on  the 
warrant  of  the  county  auditor  on  the  county  treas- 
urer.    [66  V.  335, 1  4.] 

{  S846.  Fees  of  offloers  in  tuoh  oasee.  The  probate 
judge,  commissioners,  and  surveyor  shall  be  entitled 
to  receive  for  their  services  such  costs,  fees,  and  ex- 
penses as  are  provided  by  law  for  costs,  fees,  and  ex- 
penses of  county  commissioners  and  others  under 
prooeedinga  relating  to  ditches.    [66  v.  335,  i  5.] 

jPbmi  of  notice  to  probate  judge.^ln  the  matter  of  notice  to  the 

C  ,  P.  &  V.  R.  R.  Company  to  construct  ditches  or  drains, 

coantT,  prohate  court.    To  the  Honorable  Probate  Judge  of 

court:' Your  petitioners,  A  and  G  L,  now  come  and  hereby  jfive 

notice  to  the  Hon. ,  judge  of court,  that  they  are  the 

owners  of  a  tract  of  ground  with  Improvements  thereon,  as  tie- 
scribed  In  a  notice  and  request,  of  which  the  following  is  a  true 

copy : ,  U©-.  "  The  C„  P.  &  V.  R.  R.  Company.  .Gentlemen  :-- 

You  are  hereby  notified  that  we  are  the  owners  of  a  parcel  of  lanfl 
with  a  dwelling  house  and  bam  thereon,  located  on  the  south 

glde  of ,  and  the  west  side  of ,  at  a  point  where  these  two 

roada  intersect;  said  parcel  6t  land  extending  south  westerly  to, 
and  fronting  on  the  road-bed  of  your  railway ;  that  by  the  con- 
struction ofRaid  road-bed  you  have  cauaed  the  water  which  nat- 
urally flowed  from  our  said  premises,  across  and  over  the  land 
covered  by  said  road-bed,  to  accumulate  along  the  sides  of  said 
road-bed,  and  flow  back  and  stand  upon  our  said  premises,  to 
the  great  injury  of  the  land,  and  the  improvements  thereon.  You 
are  nereby  request  to  forthwith  make,  construct,  and  keep 
oncn,  along  or  under  said  road-bed.  for  the  purpose  of  carrying 
off  said  water,  and  protecting  against  the  accumulation  unon 
our  said  premises,  drains,  or  ditches,  of  sufficient  depth,  width, 
and  grade  to  conduct  to  some  proper  outlet,  the  water  which  ac- 
cumulates along  the  sides  of  your  said  road-bed,  and  on  our  said 
premises,  as  provided  by  sUtute  in  such  cases,  and  are  notified 
that  in  case  you  fail  so  to  do,  within  ten  (10)  days  from  the  ser- 
vice of  this  notice,  such  proceedings  will  be  taken  in  the  prem- 
ises as  are  authorized  by  statute.  

By ,  their  attorneys. 

I  hereby  certify  that  I  served  the  C.,  P.  &  V.  R.  R.  Co.  with 

the  above  noUce,  by  delivering  a  true  eopy  thereof  to ,  Ticket 

Agent  of  said  company,  at  12  o'clock,  - — ,  181K 

That  said  notice  and  request  was  duly  served  on  the  s^d.  The 
C.  P.  &  V.  R.  R.  Co.,  on  the ,  1»-,  as  set  forth  in  said  copy  • 
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that  their  said  premises  are  situated  as  set  forth  in  said  notice, 
and  affected  by  the  acta  of  said  company  as  stated  in  Koid  notice 
and  request ;  that  more  than  ten  days  have  elapsed  since  the 
service  of  said  notice  and  request,  and  yet  the  said  company 
have  taken  no  action  to  redress  the  grievances  stated  in  said 
notice  and  request,  but  have  wholly  neglected  so  to  do.  -They 
state  that  they  are  entitled  to  have  drains  and  ditches  constructed 
in  accordance  with  the  provisions  of  sections  8342  ct  »eq.  of  the 
Revised  Statutes  of  Ohio  and  as  requested  in  said  notice,  and  they 
give  this  notice  to  the  court  with  a  view,  and  for  the  purpose  of 
having  said  judge  appoint  a  commission  to  inspect  said  premises, 
and  investigate  sucn  grievance  as  provided  by  said  statute,  and 
they  hereby  respectfully  pray  that  the  said  court  will,  in  accord- 
ance with  said  statute,  take  action  in  the  premises  in  order  that 
the  rights  of  these  petitioners  may  be  properly  protected. 
^     Respectfully  submitted, 

,  attorneys  for  petitioners. 

Form  of  order  appointing  commi»sioner9.—Th\e  day  came  A  and 
O  L,  and  having  neretoforc  filed  their  notice  and  complaint 
ngnlnst  The  C,  P.  &  V.  R.  R.  Co.,  for  that  the  said  R.  R.Co.  have 
failed  to  construct  certain  drains  and  ditches  therein  described  ; 
and  it  appearing  that  notice  has  been  ser^'ed  upon  said  company, 
as  required  by  law,  more  than  ten  days  ago,  and  that  said  com- 
pany has  failed  to  comply  with  the  request  therein  made,  it  is 
ordered  that  C.  I,  J.  L,  ancLT.  P,  three  alsinierested  freeholders 
of  this  county,  be,  and  they  are  hereby,  appointed  a  commis- 
sion, who,  together  with  the  county  surveyor,  shall  proceed  to 
the  place  designated  in  said  notice,  and  upon  inspection,  re- 
port to  this  court,  as  to  the  truth  of  the  statements  made  in  said 
notice  and  complaint.    The  said  commissioners  will  meet  at 

this  office  on ,  189-,  at  —  o'clock  p.  m.,  and  after  being  duly 

sworn,  proceed  to  discharge  the  duties  of  their  appointment, 

and  report  to  this  court  forthwith. 

,  Probate  Jndge.  Entered . 

Entry  confirming  report,— TMi  day  came  the  commission  and  sur- 
veyor nerelnbefore  appointed,  and  made  their  report  in  writing, 
with  words  and  figures  following,  to  wit :  "  We,  the  undersigned, 
commissioners  and  surveyor  hereinbefore  appointed,  having, 
after  being  duly  sworn,  inspected  the  premises,  and  considerecl 
the  matters  romplnlned  of.  report  as  follows:  we  find  that  the 
road-bed  or  grade  of  said  railroad  causes  the  water  to  accumu^ 
late  along  the  north  side  of  said  railroad,  and  extending  along 

the  same  from  the  E  road  to  the turnpike,  a  distance  of 

feet;  said  accumulation  of  water  varying  in  width  from  five  to 
thirt>  feet  and  of  an  average  depth  of  three  feet,  and  that  the 
same  results  in  total  abandonment  of  about  one-third  of  the 

S remises  and  the  disuse  of  all  the  out  buildings.  We  further 
nd  that  there  are  no  ditches  or  drains  constructed  to  carry  off 
said  water  to  an  outlet.  We  further  find  that  in  order  to  con- 
duct said  accumulation  of  water  to  a  proper  outlet  it  will  be 
necessary  to  construct  a  catch  basin  on  plaintifr's  premises,  of 
one  foot  diameter,  vitrified  pipe,  to  connect  with  the  two-foot 
drain-pipe  now  existing  under  said  railroad. 

Commissioners , ,  ,  189-. 

,  County  Surveyor." 

Which  said  report  is  affirmed.  And  thereupon  the  coart,  pro- 
ceeding as  required  by  law,  orders  that  said  railroad  company 
proceed  to  make  tbe  (Utches  or  drains  sccessary  to  conduct  said 
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aociuiinlatloiiaof  w^tcr  to  a  proper  outlet,  aud  to  urcveiA  further 
aocnmalations  thereof,  as  required  by  law,  within  twenty  days 
from  this  date,  and  that  said  company  pay  the  costs  of  this  pro- 
oeedins,  taxed  at  $ : 

TELB01LA.PH  00BCPANIB9. 

J84M.   When  snob  land  ts iuHA  hj  a  raUrod  eompany. 

The  ri^ht  of  such  company  to  use  lands  held  by  a 
railroad  company,  for  the  permanent  structures  of 
such  telegrapn,  snail  be  limited  to  the  land  which  lies 
witliin  five  feet  of  the  outer  limits  of  the  right  of  way 
of  the  railroad  company,  where  it  is  practicable  to 
erect  the  line  within  those  limits  ;  when  the  company 
seeks  to  ai>propriate  lands  that  lie  beyond  those  lim- 
its, its  petition  must  set  forth  the  facts  showing  that 
it  is  impracticable  to  erect  such  line  within  said  lim- 
ita,  and  designate,  either  by  a  survey  and  map,  or  by 
reference  to  monuments,  or  by  other  means  of  easy 
identification,  the  place  or  places  where  the  company^ 
seeks  to  establish  the  line ;  the  probate  court  shalV 
in  all  instances,  determine,  if  it  oe  controverted  by 
the  railroad  company,  whether  the  erection  of  the 
line  at  the  place  or  places  designated  will,  in  any  ma- 
terial d^ree,  interfere  with  the  practical  uses  to  which 
such  railroad  company  is  authorized  to  put  such  land ; 
and  if  the  court  is  satisfied  that  it  will  so  interfere,  it 
shall  reject  the  petition,  or  require  the  structure  to 
be  erected  at  such  other  place  or  places  as  the  court 
shall  direct ;  but  nothing  in  this  chapter  shall  be  so 
construed  as  to  authorize  any  company  to  appropriate 
the  use  of  the  track  or  rolling-stock  of  any  railroad 
company  for  the  purpose  of  transporting  poles,  ma- 
terials, or  the  employes  of  such  telegraph  company, 
or  for  any  other  purpose  whatever.    [62  v.  72,  §  3.] 

2  8460.  Whan  the  lands  He  In  more  than  one  oonnty. 
Proceedings  to  appropriate  lands  to  the  use  of  a  com- 
panv  against  a  defendant  whose  adjoining  or  continu- 
ous lands  lie  in  more  than  one  county,  may  be  insti- 
tuted in  any  county  in  which  any  part  of  such  lands 
He,  and  the  damages  shall  be  assessed,  in  one  proceed- 
ing, in  respect  to  all  such  lands  of  the  defendant 
sought  to  be  approf>riated,  whether  lying  in  the  county 
wherein  the  court  ia  sitting,  or  in  other  counties. 
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{8461.  How  right  to  QBepnblio  ground  aoqnired.  When 
any  lands  authorized  to  be  appropriated  to  the  use  of 
a  company  are  subject  to  the  easement  of  a  street, 
allej,  public  way,  or  other  public  use,  within  the 
limits  of  any  dty  or  village,  the  mode  of  use  shall  be 
such  as  shall  be  agreed  upon  between  the  municipal 
authorities  of  the  city  or  village  and  the  company ; 
and  if  they  can  not  agree,  or  the  municipal  authori- 
ties unreasonably  delay  to  enter  into  any  agreement, 
the  probate  court  of  the  county,  in  a  proceeding  in- 
stituted for  the  purpose,  shall  direct  m  what  mode 
such  telegraph  line  shall  be  constructed  along  sudi 
street,  alle^,  or  public  way,  so  as  not  to  incommode 
the  public  in  the  use  of  the  same ;  but  nothing  in  this 
section  shall  be  so  construed  as  to  authorise  any  munic- 
ipal corporation  to  demand  or  receive  anv  compensa- 
tion for  the  use  of  a  street,  alley,  or  public  way,  be- 
yond what  may  be  necessary  to  restore  the  pavement 
to  its  former  state  of  usefulness.    [62  v.  72,  26.] 

^7  U  3471  and  3471a  the  proyisions  of  this  section  are  made  ap- 
plicable to  telephone  and  electric  light  companieii. 

See  5  G.  C.  845.  Right  to  use  streets  on  expiration  of  agree- 
ment with  city,  11 C.  G.  69. 


TURNPIKS  AND  PLANK  ROAD  OOMPANISS. 

2  3478.  Turnpike  and  plank  road  companiei ;  authority 
to  take  tdU;  dnties  of  probate  Judge  when  oonuniesioner  Is 
a  stockholder. '  A  company,  when  it  has  completed  its 
road,  or  any  part  thereof  not  less  than  three  miles, 
and  when,  from  time  to  time  thereafter,  it  has  com- 
pleted any  further  or  continuous  portion  thereof,  mav 
apply  to  the  commissioners  of  tne  county  in  which 
the  finished  road,  or  part  thereof,  lies,  or  m  case  the 
same  lies  in  two  or  more  counties,  to  tlie  commission- 
ers of  either  of  the  counties,  and  the  commissioners 
shall  appoint  three  judicious,  aisinterested  freeholders, 
who  shall,  on  oath,  examine  the  same,  and  report  their 
opinion  to  the  commissioners,  in  writing;  if  thev  re- 
port that  the  road,  or  such  part  thereof,  is  completed 
a^^eably  to  the  provisions  of  this  chapter,  the  com- 
missioners shall,  Dy  license  in  writing,  authorize  the 
company  to  erect  gates,  at  suitable  distances,  and  de- 
mand and  receive,  of  persons  traveling  such  road,  the 
tolls  allowed  by  law ;  if  any  such  commiasioner  is  a 
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Btockholder  in  the  company  making  the  application, 
the  daiies  required  of  the  commissioners  shall  devolve 

Xn  the  probate  judge  of  the  county  or  counties 
esaid ;  and  if  any  such  probate  judge  is  a  stock- 
holder in  the  company,  such  duties  shall  devolve 
upon  the  common  pleas  judge  of  the  district  in  which- 
sncb  road  lies,  or  the  judge  of  any  of  the  districts 
within  which  such  road  lies,  incase  the  same  lies  in 
two  or  more  districts.    [67  v.  94,  2 1 ;  60  v.  274,  i  36.] 

Township  road  extended  to  improved  road  or  connected  with 
another  township  road  has  the  same  privileges  provided  for  by 
this  section,  and  must  conform  to  same  requirements.  Bee 
2a478a,R.a 


IN8UBAKCB  CX)MPANIBB. 

2  3685.  Apiwoval  of  bond  of  Insmance  oompany  hy  pro- 
bate Judge.  Any  insurance  company  which,  by  the 
terms  of  its  charter,  is  required  to  have  its  official 
bonds  approved  by  a  judge  of  the  court  of  common 
pleas,  may,  at  its  option,  have  the  same  approved  by 
the  probate  judge  of  the  county  in  which  the  office  of 
the  <x>mpany  is  located.    [64  y.  17, 2 1.] 


JOINT  SUB-DISTRICTS. 

2  8930.  Joint  iub-distriot.  Joint  sub-districts  may 
be  established  also  in  the  manner  provided  in  suc- 
ceeding sections  of  this  chapter. 

Jadgment  of  probate  court  final  as  to  joint  sub-district, 
30  O.  S.  869.  Term  '*'Bttb-distrlct"  does  not  apply  to  cities  and 
TiUages,  19  O.  S.  577.  Attaching  territory  of  one  sub-district 
not  consolidation.  26  O.  S.  256  (70  y.  208.)  All  territory  not  in- 
eluded  in  aeparace  belongs  to  sub-district,  21 0:  S.  839.  Limited 
to  funds  apportioned  to  it,  2  C.  C.  475i:  does  not  own  property  set 
apart  for  bighschoolt  46  O.  8.  575. 

i  8981.  Joint  nib-district  may  be  establiihed  on  peti- 
tion. Three  or  more  qualified  electors,  resident  of  the 
territory  sought  to  be  included  therein,  may  apply, 
in  writiiig,  to  the  board  of  education  of  any  township 
wherein  any  part  of  the  territory  is  situate,  for  the 
creation  thereof.    [75  v.  120,  i  1.] 

1 8988.  Vhat  petition  to  contain.  The  petition  shall 
describe  the  territory  sought  to  be  included  in  the  joint 
sub^istrict,  may  set  forth  the  reasons  requiring  the 
creation  thereof,  and  shall  be  filed  with  the  clerk  of 
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the  board  of  education  to  which  it  is  addressed.    fTS 
V.  120,  i  2.]  "■ 

J  «9S3.     Clerks  to  give  notice  of  filing,  etc.    Upon  the 
filing  of  such  petition  such  clerk  shall  forthwith  give 
notice  thereof,  in  writing,  to  the  members  of  the 
board  of  which  he  is  clerk,  which  notices  shall  name 
a  suitable  and  convenient  place,  and  a  day  and  hour, 
for  the  boards  to  meet;  he  shall  also  transmit  a  like 
notice,  forthwith,  to  the  clerks  of  all  other  boards  of 
education  having  jurisdiction  over  any  of  the  territory 
iiought  to  be  affected ;  and  such  clerks,  upon  the  re- 
'teipt  of  such  notice,  shall  in  like  manner  give  notice 
t  jrthwith  of  the  filing  of  such  petition,  and  of  the 
time  and  place  of  meeting,  to  each  member  of  their 
respective  boards.    [76  v.  120,  ?  3.] 

See  11  C.  C.  308. 

^  8984.  When  petition  for  joint  snb-district  may  be 
filed  with  probate  jndge.  It  shall  be  the  duty  of  sucli 
boards  to  meet  and  consider  the  petition  within  thir- 
ty days  from  the  time  the  same  is  filed,  but  if  thev  do 
not  do  so  within  sixty  days  from  such  time,  or  nay- 
ing  met,  established,  or  determined  not  to  establish 
a  joint  sub-district,  three  or  more  electors  of  the  ter- 
ritory sought  to  be  included  therein  may  file  a  peti- 
tion or  remonstrance,  for  or  against  the  same,  with 
theprobate  judge  of  the  counter;  and  if  the  territory 
sought  to  be  included  therein  is  situated  in  two  or 
more  counties,  the  petition  may  be  filed  with  the 
probate  judge  of  either  county.    [75  v.  8.] 

PeUHon  to  probate  judge.  —  Hon. ,  probate  Ju<tee  of  

countv,  state  of  Ohio:  Whereius,  the  boara  of  edacation  of 

townsnip, county,  Ohio,  and  of township,  In  said  county 

and  state,  having  refused,  at  a  meeting  held  {jBtaie  time  and  place) 
to  grant  our  petition  (or  having  failed  to  meet  within  the  time 
prescribed  by  law  to  consider  our  petition)  praying  for  the  cre- 
ation of  a  Joint  sub-district  (special  districts,  etc.)  said  petition 

having  been  filed  with  the  clerk  of  said township  board  of 

education,  as  prescribed  by  law,  on  the day  of .  189-. 

Therefore  we,  the  undersigned  petitioners  and  electors,  residents 
in  the  territory  hereinafter  described,  do  hereby  most  respect- 
fully pray  and  petition  you  to  appoint  three  judicious,  disinter- 
ested men  of county,  and  not  re.sidents  of  the  townships  {or 

townships  or  districts)  to  be  affected  by  this  petition,  to  consider 
the  creation  of  a  Joint  sub-district  embracing  the  territory 
bounded  as  follows:  {describe  the  boundaries).  And  thus  we  shall 
ever  pray,  etc.  , 


Hemonstranoe  against  sub-distrid.'-llon. ,  Probate  judge  of 

—  county,  Ohio :  Whereas,  the  board  of  education  of 4own- 
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sbip, county,  Ohio,  and  of township  of  said  county  and 

state,  at  a  joint  mating  held  on day  of ,  189-,  did  estab- 
lish a  joint  sub-district  composed  of  territory  lying  within  the 
limits  of  said  townships  and  bounded  as  follows:  (descride 
bountkay.)  Therefore  we,  the  undersigned  petitioners  and  elect- 
ors, residents  of  the  territory  thus  described,  do  hereby  remon- 
strate against  the  action  of  such  boards,  and  do  most  respectfully 
pray  and  petition  you  to  appoint  three  disinterested  judicious 

men  of county,  not  residents  of  the  township  to  be  affected 

by  this  petition,  to  consider  whether  the  action  of  said  boards 
should  not  be  set  aside,  for  the  following  reasons,  to  wit :  iffive 
r&uons.)  , 


1 8936.  SecQxitF  for  costs  to  be  glTsn.  The  petition- 
ers shall  also  file  with  the  probate  judge  the  under- 
taking of  one  or  more  of  their  number,  with  security 
to  the  satisfaction  of  the  judge,  in  tlie  sum  of  one 
hundred  dollars,  conditioned  that  the  ))etitionerB  will 

Say  all  the  costs  of  the  proceeding  if  a  joint  sub- 
istrict  be  not  established  thereby.    [73  v.  120,  J  6.] 

Form  of  bond,—  Know  all  men  by  these  presents :  That , 

,  and are  firmly  bound  and  held  unto  the in  the 

penal  sum  of  one  hundred  dollars,  for  the  payment  of  which 
we  hereby  bind  ourselves,  our  heirs  and  executors. 

The  condition  of  the  above  obligation  is  such  that  whereas 
the  said , ,  and have  filed  their  petition  In  the  pro- 
bate court  of county  for  the  establishment  of  a  loint  sub- 
school  district  in  (describe  plaee),  and  if  the  said  petitioners  will 
well  and  truly  pay  all  the  costs  of  the  proceeding  if  said  joint 
district  be  not  established,  then  these  presents  shall  be  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

fDATB.]  , 


J  8936.  Time  and  plaee  of  meetiiig  of  oommiBsioners. 
Upon  the  filing  of  such  petition  and  undertaking, 
the  judge  shall  fix  a  time,  not  more  than  sixty  days 
thereafter,  and  a  place,  which  shall  be  the  school- 
house  upon  the  territory,  if  there  is  one  thereon, 
and  if  there  is  more  than  one  school-house  thereon, 
then  the  house  last  built,  and  if  there  is  no  school 
house  thereon,  then  some  convenient  place  within  the 
territory,  for  tne  meeting  of  the  commissioners  here- 
inafter directed  to  be  appointed.    [75  v.  1^0,  J  6.] 

2  8987.  Pnblioation  of  notioe.  The  judge  shall 
thereupon  cause  to  be  published,  for  four  consecu- 
tiye  weeks,  in  two  newspapers  of  oi)po8ite  politics, 
printed  and  of  general  circulation  in  the  county 
where  the  petition  is  filed,  notice  of  the  filing  of  such 
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petition,  and  of  the  time  and  place  of  meeting  of  the 
commissioners.    [76  v.  120,  ?  7.] 
{  8988.    Gommissionert  to  be  appointed.     The  judge 

shall  also  make  an  order  appointing  three  ja£- 
cious,  disinterested  men  of  the  county,  and  not  resi- 
dents of  either  of  the  townships  to  be  affected,  to  be 
commissioners,  and  to  act  in  the  premises ;  if  a  per- 
son so  appointed  die,  or  fail  from  any  cause  to  be 
present  and  to  act,  or  if  he  give  notice  of  his  inability 
to  serte,  the  jud^  shall  forthwith,  by  order,  ap 
point  another  m  his  stead,  who  may  act  as  if  he  had 
been  originally  appointed  ;  and  the  judge  shall  de- 
liver a  copy  of  the  petition  and  his  order  to  the  com- 
missioners, and  shall  instruct  them  in  the  law  appli- 
cable to  such  proceedings.    [76  y.  120,  i  8.] 

{ 8989.  Oath  and  duties  of  commiBnonen.  The 
commissioners  shall  take  an  oath  to  discharge  faith- 
fully the  duties  rec^uired  by  this  chapter,  according 
to  tne  best  of  their  knowledge  and  understanding, 
and  shall  meet  at  the  time  and  place  named  in  the 
published  notice,  may  examine  witnesses  under 
oath,  which  may  be  administered  by  one  of  their 
number,  and  consider  and  determine  the  question 
whether  a  joint  sub-district  ought  to  be  established. 
[75  y.  120,  g  9.] 

{  8940.  Clerks  to  present  plats  and  papers.  The  clerks 
of  the  several  boards  of  education  interested  shall 
be  present  at  the  meeting  of  the  commissioners,  and 
have  with  them  the  plats  of  the  several  townships, 
with  the  lines  of  the  several  sub-districts  marked 
thereon,  and  such  other  papers  and  documents  as 
will  serve  to  inform  the  commissioners,  and  give 
them  a  correct  idea  of  the  wants  of  the  petitioners. 
[75  y.  120,  J  10.] 

2  p941.  Beport  of  oommissioners.  The  commission- 
ers shall  report,  in  writing,  to  the  probate  judge— 

1.  Whetlier  or  not  a  joint  sub-district  ought  to  be 
established,  and  their  reasons  therefor. 

2.  If  they  find  in  favor  of  the  establishment  of  a 
joint  sub-district,  they  shall  give  the  lines  and  a  plat 
thereof;  they  may  also  change  the  lines  of  the  sub- 
district  proposed  in  the  petition,  by  including  there- 
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in  other  territory,  or  excluding  territory  included 
therein,  or  both ;  and  if  there  is  no  suitable  school- 
house  within  such  boundaries,  or,  if  there  is  one, 
but  it  is  not  suitably  located,  they  shall  desiraate  a 
site  whereon  to  erect  such  building;  providea  that  if 
said  commissioners  shall  have  located  or  shall  here- 
after locate  a  site  upon  a  township  or  county  line  and 
embracin)^  territory  in  different  townships^  then  the 
school  buildine  shall  be  erected  on  said  site,  but  in 
that  township  naving  the  largest  number  of  children 
of  school  age  who  live  in  said  joint  sub-district.  [90 
▼.  115.] 

RepoH  of  Commimionen.  , ,  189—. 

Hod. ,  Probate  Judge  of Connty,  Ohio : 

Dear  Sir:  We  the  undersigned  commissioneni,  acting  under 

your  appointment  and  instructions,  dated  the day  of , 

189— »  respectfully  report  that  we  mot  agreeable  to  notice,  and 
after  due  deliberation  and  consideration  of  the  facta,  have  granted 
ioT  refused)  the  prayer  of  the  petitioners  {itaie  rcasont),  and  have 
(not)  establishea  a  joint  sub-district,  a  plat  and  boundaries  of 
which  are  hereby  submitted,  and  liave  designated  a  site  for  a 
■chool  house  ({/'  there  i»  no  aehoot  hmue  tvUMn  tht  boundasria  given). 


Commissioneia. 
2  S94la.   Bstlmate  for  site  and  seiiool  bouse.  When  in 
a  joint  sub-district  established  by  proceedings  in  the 

g rebate  court,  a  site  has  been  designated  for  a  school 
ouse,  the  board  of  education  of  the  township  in 
which  such  site  is  designated  shall  make  the  neces- 
sary estimate  to  purchase  such  school  house  site  and 
erect  and  furnish  a  suitable  school  house  thereon, 
and  said  board  shall  report  such  estimate  and  levy  to 
Uie  county  auditor ;  said  levy  shall  be  made  and  the 
money  collected  in  like  manner  as  the  funds  are  lev- 
ied and  collected  lor  other  joint  sub-districts  [89  v. 
94.] 

}  8949.  Sflbct  of  report.  The  report  of  the  com- 
missioners,  if  against  the  establishment  of  a  joint 
sub-district,  shall  be  a  bar  to  any  proceeding  to 
establish  a  joint  sub-district  out  of  any  of  the  territory 
described  in  the  petition  for  three  years ;  and  if  the 
report  be  in  favor  of  the  establishment  of  a  joint  sub- 
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district  it  shall  be   final,  unless  set  aside  by  the 
probate  court  for  fraud.    [75  v.  120,  J  12.] 

i  3943.  Judgment  for  oogti — what  feei  allowed.  If 
the  report  be  against  the  establishment  of  a  joint  sub- 
district  the  judge  shall  render  judgment  against  the 
petitioners  for  allthe  costs  of  the  proceeding ;  and  the 
commissioners  and  the  judge  shall  receive  the  same 
fees  as  are  authorized  to  be  charged  for  like  services 
in  proceedings  to  establish  roads,  and  such  other  fees 
as  are  authorized  by  law.    [75  v.  120,  i  13.] 

i  8944.  Beport  and  judgment  fbr  enb^istriot.  If  the 
report  be  in  favor  of  the  establishment  of  a  joint  sub- 
district  the  judge  shall  make  an  entry  confirming  the 
same ;  and  a  certified  copy  of  the  report,  including 
the  plat  and  his  order,  shall  be  delivered  to  the  clerk 
of  the  board  of  education  of  each  township  interested 
therein,  and  thereafter  such  joint  sub-district  shall 
be  fully  established,  and  shall  be  ^verned  and  con- 
trolled in  the  same  manner  as  loint  sub-districts 
otherwise  established.    [75  v.  120,  {  14.] 

Probate  court  can  confirm  report  diBSolving,  89  O.  S.  151. 

2  3946.  How  costs  paid  in  snoli  ease.  In  such  case 
the  judge  shall  tax  the  costs  of  the  proceedings  to 
the  board  of  education  of  the  several  townships  inter- 
ested, in  such  pro^rtion  as  he  may  deem  just  and 
equitable,  and  certify  the  same  to  the  clerks  of  such 
boards ;  and  the  boards  shall  be  liable  therefor,  and 
at  the  first  regular  or  special  meeting  of  each  there- 
after payment  of  the  amount  so  taxed  to  it  shall  be 
ordered.    [75  v.  120,  |  15.] 

§  8946.  Petition  for  additional  snb-distriot,  etc.  A 
petition  may,  in  like  manner,  be  filed  with  the  clerk 
of  the  boara  of  education  oi  anv  townshii),  praying 
for  the  creation  of  an  additional  sub-district,  or  fot 
changing  the  lines  of  sub-districts,  or  for  the  creation 
of  a  special  school  district,  or  for  changing  the  lines 
of  special  or  village  districts,  and  adjoining  sub-dis- 
tricts ;  but  when  a  special  or  village  district  is  inter- 
ested in  such  proposed  change,  the  petition  may  be 
filed  either  with  the  clerk  of  the  township  board,  or 
the  clerk  of  the  board  of  education  of  such  special  or 
village  district;  and  when  any  such  lines  have  been 
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flo  changed  they  shall  not  be  altered  by  any  board  or 
boards  of  education  until  after  the  expiration  of  three 
years,  except  upon  the  written  consent  of  two-thirds 
of  the  electors  residing  within  the  territory  affected 
by  the  change.    [75  v.  120,  §  16.] 

The  provisions  of  this  section  are  applicable  only  between 
districts  and  adjoining  snb -districts,  8  Bull  813.  SpeciiJ  dis- 
tricts may  be  createa  in  same  manner  as  Joint  sab-districts, 
b  Kec.  362.  Such  district  is  not  entitled  to  any  part  of  the  mouey 
!n  the  treasury  of  the  original  oraanlzation  of  which  it  was  n 
part  at  the  time  of  Its  creation,  6  C.  C.  597.  Under  the  provis- 
ions of  this  section,  three  or  more  persons  are  not  authonzed  to 
commence  proceedings  for  the  creation  of  a  special  school  din- 
trict,  and  have  the  same  established,  when  it  is  sought  by  sucb 
procccdinira  to  include  with  the  special  school  district  prayed 
lor,  the  whole  or  a  part  of  the  territory  of  a  joint  sub-oistrict 
then  existing.  This  would  be  in  conflict  with  the  provisions  of 
1 8960.  Id.  Afllrmed,  28  BulL  8S6.  Four  petitions  for  four  special 
districts  can  not  all  be  granted  by  one  vote  after  board's  refusal 
to  act  separately  on  each.  11 C.  C.  303.    See  10  C.  G.  480. 

J  8947.  Prooeedingt  thereon.  Such  petition  may  be 
filed  with  the  clerk  of  the  board  of  emication  of  such 
special  or  village  district,  with  the  clerk  of  the  board 
of  education  oithe  township,  or,  if  the  changes  sought 
by  the  petition  affect  territory  in  more  than  one  town- 
snip,  with  the  clerk  of  the  board  of  education  of  either 
township ;  and,  upon  the  filing  thereof,  the  members 
of  the  board  or  boards  interested  shall  be  notified  as 
provided  in  i  3933.    [76  v.  120,  §  17.] 

g  8948.  When  tnoh  petition  may  be  filed  with  probate 
judge.  It  shall  be  the  duty  of  such  board  or  boards 
to  meet  and  consider  the  petition  within  thirty  days 
from  the  time  the  same  is  filed,  but  on  failure  to  do 
so  within  sixty  days  of  such  time,  or  if  the  board  or 
boards  meet  and  grant,  or  refuse  to  grant,  the  prayer 
of  the  petition,  a  petition  or  a  remonstrance  ma^  be 
filed  with  the  probate  judge  of  the  county,  by  either 
party,  as  provided  in  i  3934  and,  thereafter,  such  pro- 
ceedings may  be  had  thereon,  and  they  shall  have 
the  same  effect  as  is  herein  provided  for  the  forma- 
tion of  joint  sub-districts.    [78  v.  9.] 

i  3»4».    Repealed,  90  v.  76. 

See  7  C.  C.  152, 157. 

}  8960.  Proceedings  to  dissolve,  obange  or  alter. 
Joint  sal)-dlstnot.-No  joint  sub-district,  which  is  now 
oi]p;anized  or  may  hereafter  be  organized,  shall  be  dis- 
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sbipa  haying  territory  included  therein;  provided, 
however^  that  when  any  board  of  education  in  a  joint 
subdistnct  desires  to  dissolve,  change  or  a}ter  the 
same,  the  board  of  education  desiring  such  dissolution, 
change  or  alteration,  shall  notify,  in  writing,  the 
boards  of  education  interested  of  the  time  when  they 
will  meet  to  consider  the  proposed  dissolution,  change 
or  alteration.  The  place  of  meeting  shall  be  the 
school-house  in  such  joint  subdistnct ;  but  if  there  be 
none,  then  at  some  convenient  place  in  the  vicinity 
of  such  joint  subdistrict.  If  the  joint  board  fails  to 
meet,  or  having  met  cannot  agree  upon  a  dissolution, 
change  or  alteration,  as  the  case  may  be,  then  the 
board  of  education  desiring  such  dissolution,  change 
or  alteration  may  appeal  to  the  probate  court  of  the 
proper  county,  and  the  same  proceedings  shall  be  iiad 
as  in  case  of  appeals  in  the  formation  of  joint  sub- 
districts,  so  far  as  applicable,  as  provided  in  sections 
3935  to  3941,  inclusive ;  and  any  joint  subdistricts 
established  by  proceedings  in  the  probate  court  may 
be  dissolved,  changed  or  altered,  as  provided  in  this 
section,  at  any  time  after  the  expiration  of  five  years, 
or  the  court^may  dissolve  the  same  at  any  time,  upon 
being  petitioned  to  do  so  by  two-thirds  of  the  voters 
resi(Ong  in  the  district  which  is  affected  by  the 
change,  when  the  best  interests  of  Uie  school  demand 
such  dissolution,  chan^  or  alteration.  And  provided 
further,  that  the  provisions  of  this  section  shall  in  no 
wise  interfere  witn  the  establishment  of  any  special 
district  under  the  provisions  of  sections  three  tnons- 
and  nine  bunded  and  twenty-eight  to  three  thousand 
nine  hundred  and  forty-nine,  inclusive,  as  amended 
March  fifteen,  one  thousand  eight  hondred  and  nine- 
ty-two.   [91  V.  114.] 

Under  previoua  act,  77  y.  186 ;  see  S9  O.  B.  151, 152. 


SCHOOLS,  BTO. 

1 8990.  Bohool  honse  site,  plat  to  t>e  lOad  wttli  probate 
tndge.  When  it  is  necessary  to  procure  or  enlarge  a 
school-house  site,  and  the  board  of  education  and  the 
owner  of  the  proposed  site  or  addition  are  unable 
from  any  cause  to  agree  upon  the  sale  and  purchase 
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thereof,  the  board  shall  make  an  accurate  plat  and 
description  of  the  parcel  of  land  which  it  desires  for 
such  purpose,  and  file  the  same  with  the  probate 
judge  of  the  proper  county;  and  thereupon  the  same 
proceedines  of  appropriation  shall  be  had  which  are 
provided  tor  the  appropriation  of  private  property  by 
municipal  corporation&    [70  v.  195.] 

2  4069.  SoIUMd  ezamlnan  appointod  by  probate  cout. 
There  shall  be  a  board  of  examiners  for  each  county, 
which  shall  consist  of  £hree  competent  persons  to  be 
appointed  by  the  probate  judge.  Two  of  such  per- 
sons shall  have  had  at  least  two  years'  experience  as 
teachers,  and  shaU  be  or  shall  have  been  within  five 
years  actual  teachers  in  properly  recognized  schools. 
Such  persons  shall  be  residents  of  the  county  for  which 
they  are  appointed,  and  shall  not  be  connected  with 
or  interestea  in  any  normal  school  or  schools  for  the 
specia]  education  or  training  of  persons  for  teachers, 
or  any  other  private  school,  or  be  employed  as  an  in- 
structor in  any  institute  in  his  own  county.  If  an 
examiner  becomes  connected  with  or  interested  in 
any  such  school,  his  office  shall  become  vacant  there- 
by. The  term  of  office  of  such  examiners  shall  be 
three  years.  The  term  of  one  of  the  examiners  shall 
expire  on  the  31st  day  of  August  each  year ;  but  the 
probate  judge  shall  revoke  the  appointment  of  any 
examiner  upon  satisfactory  proof  that  he  is  inefficient, 
negligent  or  guilty  of  immoral  conduct.  When  a  va- 
cancy occurs  in  the  board,  whether  from  expiration 
of  the  term  of  office,  refusal  to  serve,  or  other  cause, 
the  probate  judge  shall  fill  the  same  by  appointment 
for  tne  full  or  unexpired  term,  as  the  case  demands ; 
and  within  ten  days  after  an  appointment  the  pro- 
bate judge  shall  report  to  the  commissioner  of  com- 
mon schools  the  name  and  appointee,  and  whether 
the  appointment  is  for  a  full  or  unexpired  term  ;  and 
no  person  shall  be  appointed  to  the  position  or  exer- 
cise the  office  of  State,  county,  citv  or  village  exam- 
iner of  teachers  who  is  the  agent  of  or  is  interested  in 
any  book-publishing  or  book-selling  firm,  company  or 
business.    [88  v.  495.] 
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DESCENT  AND  DISTRIBUTION. 

2  4108.  Order  of  descent  of  real  estate  where  title 
oame  by  descent,  devise  or  deed  of  gift.  When  a  person 
dies  intestate,  having  title  or  right  to  any  real  estate 
or  inheritance  in  this  state,  which  title  came  to  such 
intestate  by  descent,  devise,  or  deed  of  gift  from  an 
ancestor,  such  estate  shall  descend  and  pass  in  par- 
cenary to  his  or  her  kindred  in  the  following  course: 

1. — ^To  the  children  of  such  intestate,  or  their 
legal  representatives. 

2. —If  there  are  no  children  or  their  legal 
representatives  living,  the  estate  shall  pass  to  and 
vest  in  the  husband  or  wife,  relict  of  such  intestate, 
durine  his  or  her  natural  life. 

3.^f8uch  intestate  leave  no  husband  or  wife, 
relict  of  himself  or  herself,  or  at  the  death  of  such 
relict,  the  estate  shall  pass  to  and  vest  in  the  broth- 
ers and  sisters  of  the  intestate  who  are  of  the  blood  of 
the  ancestor  from  whom  the  estate  came,  or  their 
legal  representatives,  whether  such  brothers  and  sis- 
ters be  of  the  whole  or  half  blood  of  the  intestate. 

4.— If  there  are  no  brothers  or  sisters  of  the 
intestate  of  the  blood  of  the  ancestor  from  whom  the 
estate  came,  or  their  legal  representatives,  and  the 
estate  came  by  deed  of  gift  from  an  ancestor  who  is 
living,  the  estate  shall  ascend  to  such  ancestors. 

5. — If  the  ancestor  from  whom  the  estate  came 
is  deceased,  the  estate  shall  pass  to  and  vest  in  the 
children  of  the  ancestor  from  whom  the  estate  came, 
or  their  legal  representatives ;  if  there  are  no  children 
of  the  ancestor  from  whom  the  estate  came,  or  their 
legal  representatives,  the  estate  shall  pass  to  and 
vest  in  the  husband  or  wife,  relict  of  such  ancestor, 
if  a  parent  of  the  decedent,  during  the  life  of  such 
relict;  and  on  the  death  of  such  husband  or  wife,  or 
if  there  is  no  such  husband  or  wife,  the  estate  shall 
pass  to  and  vest  in  the  brothers  and  sisters  of  such 
ancestors,  or  their  legal  representatives;  and  for 
want  of  such  brothers  ana  sisters,  or  their  legal 
representatives,  to  the  brothers  and  sisters  of  the 
half  blood  of  the  intestate,  or  their  legal  representa- 
tives, though  such  brothers  and    sisters  are  not  of 
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the  blood  of  the  ancestor  from  whom  the  estate 
came. 

6. — If  there  are  no  stleh  half-brothers  and  sis- 
ters of  the  intestate,  or  their  legal  representatives, 
the  estate  shall  pass  to  the  next  of  kin  to  the  intes- 
tate of  the  blooid  of  the  ancestors  from  whom  the 
estate  came,  or  their  legal  representatives.    [62  v.  32, 

i  1 J 

An  anctttor  Is  one  from  whom  tho  claimant  has  the  capac- 
ity to  inherit,  2  H.  62.  Whnt  is  ancustral  and  what  not  ances- 
tral property,  25  O.  S.  451;  14  i).  3G8.  After  partition  heirs 
bold  oy  descent.  17  O.  S.  527.  If  heir  elects  to'take  land  in  par- 
tition only  his  snare  is  ancestral.  Id. 

In  absence  of  children  and  brothcra  and  sisters  or  their  rep- 
resentatives lands  inherited  from  father  pass  to  brothers  and 
sisters  of  the  father.    19  O.  86  (1860). 

Property  descending  from  father  to  son  and  from  son  to 
daughter  passes  on  her  death  without  issue  to  her  father^s 
half-brothers  and  sisters,  though  not  of  the  blood  of  her  grand- 
father, 19  O.  S.  581.  The  fifth  clause  of  section  1  of  act  S.  &  C. 
501,  is  not  nn  adjunct  of  the  fourth  clause  and  applies  to  both 
classes  of  estates.  Id,  Ancestral  estates  descend  to  brothers 
and  sisters  of  ancestor. if  deceased  left  no  brothers  or  sisters  or 
their  representatives  and  no  issue,  40  O.  S.  Sll.  Words  ^M)roth- 
ers  and  sisters"  include  half-brothers  and  sisters,  8  O.  8. 601,  in- 
clude posthumous  child,  2 II.  62. 

Degrees  of  consanguinity  to  be  computed  according  to  the 
civil  law,  17  O.  8.  867.  Words  **next  of  kin"  do  not  Imply  prin- 
ciple of  representation.  Grand  uncles  and  aunts  take  to  tho 
exclusion  of  Issue  of  grand  uncles  deceased.  Id.  The  ^^ances- 
tor  from  whom  the  estate  came*'  is  tlie  ancestor  from  whom 
the  estate  came  immediately  to  the  intestate  by  descent,  de- 
viee  or  deed  of  gift,  Jd. ;  3  O.  S.  894. 

Detoenl  of  ancestral  property  is  governed  by  the  legal  titles  not 
subject  to  equitable  conversion,  45  O.  S.  77.  The  policy  of  our 
statutes  is  to  prefer  the  blood  of  the  intestate  to  that  of  the  an- 
cestor. 18  O.  S.  311.  Descent  is  controlled  by  statute.  But  vested 
rights  cannot  be  affected,  25  O.  S.  283 ;  27  O.  8.  86.  The  lands  of 
an  intestate  descend  at  once  to  bis  heir  and  the  legal  title  vests 
in  him«  subject  to  the  right  of  the  administrator  to  sell  the  samo 
for  the  payment  of  the  debts  of  the  intestate  in  the  manner  pru- 
acribed  by  law,  29  O.  8.  230.  The  acquisition  of  real  property, 
whether  by  descent  or  devise,  is  governed  by  the  lex  rei  nUe,  17 
O.  8. 171 ;  21 0.  8.  56.  Price  of  land  paid  by  optional  lessee  de 
soends  to  hein,  4  C.  C.  69.  The  courts  cannot,  upon  considerp. 
tions  of  policy,  so  Interpret  the  statute  as  to  exclude  from  the 
inheritance  one  who  murders  the  intestate,  6  C.  C.  357.  Property 
which  npoD  the  death  of  an  ancestor  descends  to  his  heiis  as 
tenants  in  common,  and  which  is  divided  among  them  by  quit- 
claim deeds  for  an  expressed  valuable  consideration,  does  not 
pass,  upon  the  death  of  one  of  such  grantees,  aa  ancestral  prop- 
er^, 0  C.  C.  670.  Contra,  31  Bull.  71.  Merger  of  legal  and  equit- 
able estate,  11 C.  C.  131 ;  50  0. 8. 290.  Adoption  of  grandchild,  36 
BolLiag. 

{  4159.  Order  of  daioent  whore  estate  came  hy  pnroliaM, 
etc.  If  the  estate  came  not  by  descent,  devise  or  deed 
"it  shall  descend  and  bIiaI  i  pass  as  follows : 
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I.— To  the  children  of  the  intestate  and  their 
legal  representatives. 

2. — If  there  are  no  children,  or  legal  represen- 
tatives, the  estate  shall  pass  to  and  be  vested  in  the 
husband  or  wife,  relict  of  such  intestate. 

3. — If  such  intestate  leaves  no  husband  or  wife, 
relict  to  himself  or  herself,  the  estate  shall  pass  to  the 
brothers  and  sisters  of  the  intestate  of  the  whole 
blood,  and  their  legal  representatives. 

4. — If  there  are  no  orothers  or  sisters  of  the 
intestate  of  the  whole  blood,  or  their  legal  represen- 
tatives, the  estate  shall  pass  to  the  Drothers  and 
sisters  of  the  half-blood,  and  their  legal  represen- 
tatives. 

5.— If  there  are  no  brothers  or  sisters  of  the  in- 
testate of  the  half-blood,  or  their  legal  representatives, 
the  estate  shall  ascend  to  the  father;  if  the  father  is 
dead,  then  to  the  mother. 

6. — If  the  father  and  mother  are  dead,  the 
estate  shall  pass  to  the  next  of  k^n,  and  their  legal 
representatives,  to  and  of  the  blood  of  the  intestate. 
[62  V.  32,  i  2.] 

Expectancy  docs  not  descend,  31  O.  S.  040.  Testator  not 
ancestor  of  devisee  not  of  kin.  16  O.  80  (1847).  When  heirs  take 
per  capita  and  when  per  ntirpen^  9  O.  S.  817.  If  heirs  ex- 
change land  it  ceases  to  be  ancestral,  18. 0.  S.  311.  Estate 
coming  to  wife  from  deceased  husband  not  nnco'stral,  18' O.  8. 
811;  11  ().  S.  426.  Blood  of  intestate  prer'rrcd  to  that  of  ances- 
tor, 18  O.  8.  811.  Under  act  1840  widow  was  entitled  to  her 
dosljrnated  share  of  the  estate  whether  teRtator  left  child  or 
not,  11  O.  S.  1.  Ileal  cstjite  bought  with  inherited  personalty  is 
not  ancestral,  3  C.  C.  1H6.  If  uo  children  survive,  the  widow  is 
heir  of  the  non-ancestral  proi>erty  of  the  husl)and,  38  O.  8.  473. 
lU^al  properly  purchtised  with  partnership  funds  and  used  for 
partnership  purposes  is  thereby  equltablv  converted  into  per- 
sonalty, and  continues  to  be  such  after  tne  death  of  one  of  the 
partners  and  discontinuance  and  final  settlement  of  the  busi- 
ness, 19  BulL  139.   Construed,  50  0. 8.  495.  See  id.  834 ;  7  G.  C.  ft. 

^  4160.  Wlien  real  estate  to  pats  to  husband  or  wife ; 
when  to  next  of  kin  of  intestate.  When  a  person  dies 
intestate,  having  title  or  right  to  anv  real  estate  or  in- 
heritance, as  provided  in  §  4158,  and  leaves  husband  or 
wife,  relict  of  himself  or  herself,  and  there  is  no  per- 
son who,  under  the  provisions  of  that  section,  would 
be  entitled  to  inherit  the  same,  or  an  estate  therein, 
save  and  except  such  husband  or  wife,  relict  of  such 
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intestate,  then  the  estate  shall  pass  to  and  vest  in  the 
husband  or  wife  of  the  intestate  as-an  estate  of  inheri- 
tance ;  and  if  there  is  no  such  person,  and  no  hus- 
band or  wife  relict  of  the  intestate,  then  the  estate 
shall  pass  to  and  vest  in  the  next  of  kin  of  the  intes- 
t;ite,  though  not  of  the  blood  of  the  anoestor  from 
whom  the  estate  came.    [59  v.  50,  i  3.] 

This  flection  is  only  intended  to  provide  (or  cuses  where  there 
in  a  failure  of  personK  capable  of  taking  under  the  preceding  sec- 
tions, and  the  amendment  of  1862  to  the  section  merelv  enlarged 
the  clam  of  persons  entitled  to  the  estate  before  it  could  escheat, 
25  0.8.45L 

{  4161.  When  real  eitate  to  paM  to  ohildren  of  former 
huhaad  or  wifs,  ete.  When  a  person  dies  intestate, 
having  title  or  right  to  any  real  estate  or  inheritance, 
whether  by  descent,  devise  or  deed  of  gift  from  any 
ancestor^  or  acquired,  and  there  is  no  person  entitled 
to  inherit  the  same  under  the  preceding  sections  [of 
this  chapter],  then  the  estate  shall  pass  to  and  vest 
in  the  cnildren  of  any  deceased  husband  or  husbands, 
wife  or  wives  of  the  intestate,  whose  marriage  with 
the  intestate  was  not  annulled  prior  to  his,  her  or 
their  death,  or  their  legal  representatives ;  if  there  are 
no  children,  or  their  legal  representatives,  living, 
then  the  estate  shall  pass  to  the  brothers  ana 
sisters  of  any  such  husband  or  wife,  or  their  legal 
representatives;  if  there  are  no  brothers  or  sisters 
nor  their  legal  representatives,  the  estate  shall  pass  to 
the  next  of Icin  of  such  intestate ;  and  if  there  are 
none  such,  then  the  estate  shall  escheat  and  be 
vested  in  the  State  of  Ohio.    [59  v.  50,  {  3.] 

Escheats,  4  O.  S.  854. 

i  4168.  Desoent  of  estate  which  oame  fh>]ii  former  hue- 
hand  or  wifB.  When  the  relict  of  a  deceased  husband 
or  wife  shall  die  intestate  and  without  issue,  possessed 
of  an^  real  estate  or  personal  property  which  came  to 
such  intestate  from  any  former  deceased  husband  or 
wife  bj  deed  of  gift,  devise  or  bequest,  or  under  the  ^ 
provisions  of  i  4159,  then  such  estate,  real  and  per- 
sonal, shall  pass  to  and  vest  in  the  children  of  said 
deceased  husband  or  wife,  or  the  legal  representatives 
of  such  children.  If  there  are  no  children  or  their 
legal  representatives  living,  then  such  estate  real  and 
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EeTBonal,  shall  pass  and  descend  one  half  to  the 
rothers  and  sisters  of  such  intestate,  or  their  legal 
representatives,  and  one  half  to  the  brothers  and 
sisters  of  such  deceased  husband  or  wife  from  which 
such  personal  or  real  estate  came,  or  their  personal 
representatives.     [78  v.  107 ;  74  v.  81,  3  C.  C.  R  186.] 

LegiBlatnre  may  change  conno  of  descent.  Such  laws  not 
retro-active  and  do  not  impair  contract  riglits,  8  Bull  21. 
The  words  "relict  of  a  deceased  husband  or  wife"  as  used  in 
this  section  are  used  to  designate  the  relationship  to  a  former 
maiTled  pair,  of  the  survivor  of  a  maniagc  union;  and  such 
relationsnip  is  not  destroyed  or  chnnged  bv  the  subsequent 
marriage  of  such  survivor,  42  O.  S.  100.  The  term  '^former 
deceased  husband"  refei-s  to  wm?/  husband  who  has  deceased 
leaving  a  widow  to  whom  any  real  estate  or  pei*8onal  property 
has  passed  by  virtue  of  the  provisions  of  this  section  and  is  not 
connned  in  its  applieation  to  cases  where  the  widow  has  had 
two  or  mort'  husbands  who  are  deceased,  44  O.  8.  440.  The  dis- 
tribution of  one  half  to  the  brothers  and  sisters  of  such  deceased 
husband  or  wife  from  which  such  personal  estate  came  includes 
brothers  and  sisters  of  both  the  wnole  and  half  blood,  8  C.  C.  8. 
Widow  BR  survivor  of  beneficiaries  of  life  Insurance  policy  when 
proceeds  of  policy  did  not  come  to  her  as  deed  of  gift  under  pro- 
visions of  this  section.  90  Bull.  120.  The  ancestral  or  inheritable 
(luality  of  Inherited  property  is  not  changed  or  the  descent  bro- 
ken and  a  new  fountain  of  inheritable  blood  created  by  tbu 
owner  conveying  away  and  immediately  receiving  back  the 
naked  legal  title  without  considerationjthough  for  the  sole  pur- 
pose of  breaking  the  descent.  30  Bull,  883.  Such  property  so  de- 
scended under  3  2  of  the  act  of  April  17. 1857,  and  the  amend- 
ments thereto  when  the  supplemental  act  of  April  11. 1877,  was 
adopted,  50  O.  S.  405.    Descent  controlled  by  legal  title.  Id. 

I  4168.  Distribution  of  penonal  estate.  When  a  per- 
son dies  intestate  and  leaves  any  personal  property, 
such  personal  property  shall  be  distribntod  in  the 
mann»^r  prescribed  in  J  4159  as  to  real  pro- 
pertv  which  came  not  by  descent,  devise  or  deed  of 
gift  irom  any  ancestor,  saving  however,  such  right  as 
any  widow  or  widower  may  have  to  any  portion  of 
such  personal  property ;  provided,  that  any  fund  in 
the  hands  of  anv  administrator,  guardian,  assignee  or 
other  trustee,  which  has  arisen  from  the  sale  of  real 
estate,  which  real  estate  came  to  such  intestate  by 
descent,  devise  or  deed  of  gift  from  an  ancestor,  shall 
descend  according  to  the  course  of  descent  prescribed 
by  {  4158  for  ancestral  real  estate.  If  there  be  no  per- 
son living  to  inherit  the  same  by  the  provisions  of 
this  chapter,  such  personal  property  shall  pa^s  to  and 
be  vested  in  the  state ;  and  the  prosecuting  attorney 
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of  the  county  in  which  letters  of  administration  are 
granted  upon  such  estate,  shall  collect  the  same  and 
pay  it  over  to  the  treasurer  of  such  county,  to  be  ap- 
plied exclusively  to  the  support  of  the  common  schools 
of  the  county  m  which  the  estate  is  so  collected  in 
such  manner  as  may  be  prescribed  by  law.  [87  v.  66 ; 
86  V.  m;  84  v.  132;  59  v.  50,  §  4.] 

The  right  of  distribation  vests  at  death  of  intestate ;  it  is  not 
changed  oy  snbseauent  legrislation,  89  0. 8. 968.  Purchase  money 
of  heirs'  land  sold  oy  guardian  or  administrator  is  not  ancestral. 
11  O.  S.  290.  A  widow  is  entitled  to  her  share  of  the  personal 
estate  although  she  had  received  one  third  of  the  price  of  land 
sold  by  her  husband,  39  O.  8. 185.  The  amount  recovered  in  an 
action  for  causing  death  is  for  the  exclusive  benefit  of  the  widow 
and  next  of  kin,  and  it  is  to  be  distributed  among  them  in  the 
proportions  provided  by  law  in  the  relation  of  the  distribution 
of  personal  estates  of  persons  dying  intestate,  26  O.  S.  522;  28 
O.  9. 191.  A  comparison  of  the  amended  statute  with  its  provis- 
ions prior  thereto  shows  that  funds  arising  from  the  sale  of  real 
estate  after  the  making  of  a  will  fall  within  its  provisions,  pro- 
Tided  the  land  sold  is  ancestral,  6  C.  C.  576.    See  50  O.  S.  8S4,  518. 

^  4164.  When  estate  to  descend  to  ehildren  of  intes- 
tate and  how.  When  a  person  dies  intestate  leaving 
children,  and  none  of  the  children  of  such  intestate 
have  died  leaving  children  or  their  legal  representa- 
tives, such  estate  shall  descend  to  the  children  of 
Buch  intestate,  living  at  the  time  of  his  or  her  death, 
in  eqoal  proportions.    [51  v.  499,  ?  5.] 

2  4165.  Descent  when  all  descendants  of  eqnal  degree 
of  consanguinity.  When  all  the  descendants  of  an  in- 
testate, in  a  direct  line  of  descent,  are  of  an  equal  de- 
§ree  of  consan^inity  to  the  intestate,  whether  chil- 
ren,  grandchildren,  or  great-grandchildren,  or  of  a 
more  remote  degree  of  consanguinity  to  such  intestate, 
the  estate  shall  pass  to  such  persons  of  equal  degree 
of  consanguinity  to  such  intestate  in  equal  parts, 
however  remote  from  the  intestate  such  equal  ana 
common  degree  of  consanguinity  may  he.  [51  v.  499, 
?6.] 

g  4166.  When  there  are  living  both  children  and  heirs 
of  deceased  children  of  intestate.  If  any  of  the  children 
of  such  intestate  are  living,  and  any  are  dead,  the 
estate  shall  descend  to  the  children  of  such  intestate 
who  are  living,  and  to  the  legal  representatives  of 
such  of  his  or  ner  children  as  are  dead,  so  Uiat  each 
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child  of  the  intestatd  who  is  living  shalT  inherit  the 

share  to  which  he  or  she  would  have  been  entitled  if 

all  the  children  of  the  intestate  were  livine,  and  so 

that  the  legal  representatives  of  the  deceased  child  or 

children  of  the  intestate  shall  inherit  equal  parts  o! 

that  portion  of  the  estate  to  which  such  deceased 

child  or  children  would  be  entitled  if  such  deceased 

child  or  children  were  living.    [51  v.  499,  J  7.] 

The  act  of  1853,  2  7.  did  not  change  the  rule  provided  for  by 
(his  aection,  16  0. 8. 400.  Bee  7  C.  C.  8.  Advancexnents,  52  0. 8. 470. 

{  4167.  Extent  of  appUeatioa  of  last  aootion.  The 
provisions  of  the  last  preceding  section  shall  be  con« 
strued  to  apply  in  all  cases  in  which  the  decendants 
of  the  intestate,  entitled  to  share  in  the  estate,  are  of 
unequal  degree  of  consanguinity  to  the  intestate,  so 
that  those  who  are  of  the  nearest  degree  of  consan- 

gainity  shall  take  the  share  to  which  he  or  she  would 
ave  been  entitled,  had  all  the  descendants  in  the 
same  degree  of  consanguinity  with  him  or  her,  who 
died  leaving  issue,  been  living.    [51  v.  499,  i  8.] 

i  4168.  "Die  provisions  of  g|  4164,  4165,  4166  and 
4167  shall  apply  both  to  personal  and  real  estate.  [51 
V.  499,  i  9.J 

2  4169.  Advanoements  by  inteitate  to  be  ooniidered 
as  part  of  estate.  If  any  estate,  real  or  personal,  has 
been  given  by  any  intestate  in  bis  lifetime  as  an  ad* 
vancement  to  any  child  or  children  of  such  intestate 
or  their  descendants,  it  shall  be  considered  and  held  to 
be  a  part  of  the  estate  of  the  intestate,  so  far  as  it  re- 
gards the  division  and  distribution  thereof,  amone  his 
or  her  children  or  their  descendants,  and  shall  be 
taken  bv  such  child  or  children  or  their  descendants 
toward  nis  or  her  share  of  the  estate  of  the  intestate. 
[51 V.  499,  i  10.] 

The  act  of  I85S  does  not  provide  for  adyancements  as  to 


estate  by  will,  ioes  not  exclude  the  operation  of  the  statutory 

IiroTisions  relating  to  advancements.  22  O.  8.  4S6;  see  21  O.  8. 
27.  Release  bv  heir  not  binding,  7  O.  S.  4S2.  Construction  of 
receipt  for,  17  O.  8. 157.  Gift  to  son-in-law,  when  charged  to 
wife,  22  O.  S.  496.  See  26  O.  S.  169;  42  O.  8.  814.  Interest  on 
not  allowed,  81  O.  8. 667.  Advancements  of  real  estate  can  not 
be  made  by  parol,  2  D.  604.  Parol  promise  of  heir  to  pay  debts 
binding,  24  0.  8.  482.  Statute  of  1863  not  retro-active,  6  W.  L. 
M.  194.  Whether  transfer  of  personal  property  to  son  is  an 
advancement  depends  up<tt  the  intention  of  the  parties  at  the 
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time.  1  C.  C.  R.  420,  423.  Where  property  is  conveyed  by  father 
to  bifl  isons  by  way  of  advaucement  it  may  be*  reached  by  his 
creditors,  24  O.  8.  432.  Upou  the  subject  of  advancements  ifi 
connection  with  the  construction  of  wills,  see  21  O.  8.  527 ;  Al 
0. 8.  667;  23  BuU.  126.  With  reference  to  deeds,  see  18  0. 8.  73. 
Widow  not  entitled  tG  claim,  when,  7  C.  C.  105.  Advancement* 
to  deceased  child,  leaving  children,  52  O.  S.  470.  See  50  0. 8. 592. 
2  4170.  WHen  adyanoement  is  groatar  or  Ims  than 
heirs,  ihair.  If  the  amount  of  sach  advancement 
equals  or  exceeds  the  share  of  the  heir  to  whom 
such  advancement  has  been  made,  he  or  she  shall 
be  excluded  from  any  furthei^portion  in  the  division 
or  distribution  of  the  estate,  out  shall  not  be  re- 
quired to  refund  any  part  of  such  advancement;  and 
it  the  amount  so  advanced  is  less  than  his  or  her  full 
share,  he  or  she  shall  be  entitled  to  as  much  more  as 
will  give  him  or  her,  his  or  her  full  share  of  the  es- 
tate of  the  intestate.    [51  v.  499,  i  11.] 

i  4171.  Wlien  advanoement  is  wholly  real  or  personal 
estate.  If  any  such  advancement  is  made  in'  real 
estate,  the  value  thereof  shall  be  considered  and 
t.t\en  as  a  part  of  the  real  estate  to  be  divided,  and  if 
ill  money  or  other  personal  estate,  it  shall  be  con- 
sidered and  taken  as  a  part  of  the  personal  estate  to 
be  distributed;  and  if,  in  either  case,  it  exceeds  the 
share  of  the  real  or  personal  estate  that  would  have 
come  to  the  heir  to  whom  such  advancement  was 
made,  he  or  she  shall  not  refund  any  part  of  it,  but 
shall  receive  so  much  less  out  of  the  other  part  of 
the  estate  of  the  intestate,  as  will  make  bis  or  her 
whole  share  equal,  as  near  as  can  be  estimated,  to 
that  of  either  of  the  other  heirs  who  are  in  the  same 
degree  of  consanguinity  with  him  or  her.  [51  v. 
499,  i  12.] 

{  4178.  When  vslne  of  advancement  expressed  in 
deed,  etc.  If  the  value  of  the  estate,  real  or  personal, 
so  advanced,  is  expressed  in  the  deed  of  conveyance, 
or  in  the  charge  thereof,  made  by  the  intestate,  or  in 
the  receipt  in  writing,  given  by  uie  person  receiving 
such  advancement,  it  shall  be  considered  and  taken 
to  be  of  that  value,  in  the  division  and  distribution 
of  the  estate,  otherwise  it  shall  be  estimated  at  its 
value  when  advanced.    [51  v.  499,  i  13.] 

Evidence,  see  87  Ball.  132. 
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1 4173.  Hein  of  aliens  may  inherit ;  aliens  may  hold 
lands.  No  person  who  is  capable  of  inheriting  shall 
be  deprived  of  the  inheritance  by  reason  of  any  of 
his  or  her  ancestors  having  been  aliens ;  and  aliens 
may  hold,  possess,  and  enjoy  lands,  tenements,  and 
hereditaments,  within  this  state,  either  by  descent, 
devise,  gift  or  purchase,  as  fully  and  completely  aa 
any  citizen  of  the  United  States  or  this  state  can  do. 
[51  V.  499,  814;  29  V.  462,  n.] 

^  4174.  Capability  of  bastards  as  to  inheritanoe.  Bas- 
tards shall  be  capable  of  inheriting  or  transmitting 
inheritance  from  and  to  the  mother,  and  from  and 
to  those  from  whom  she  may  inherit,  or  to  whom  she 
may  transmit  inheritance,  in  like  manner  as  if  bom 
in  lawful  wedlock.    [64  y.  105,  J  16.] 

Bastard's  estate  did  not  pass  to  maternal  lioe  under  act  of 
1831,8  p.  289;  but  did  under  act  1858.  4  O.  S.  864;  11 0.  S.  181 ;  but 
gave  no  right  to  Inherit  from  mother ^s  relatives,  Id.  Bastaixl's 
estate  acquired  by  purchase  passed  to  his  widow  in  absence  of 
issue  under  act  l&U  19  O.  S.  22.  Inheritance  by  bastard  did 
not  affect  curtesy,  89  O.  S.  478.  Bastard  does  not  take  under 
devise  to  mother  and  her  issue,  11 0.  S.  181.    (1860.) 

i  4175.  When  illegitimate  children  deemed  legitimate, 
etc.  When  a  man  has  by  a  woman  one  or  more 
children,  and  afterward  intermarries  with  her,  such 
issue,  if  acknowledged  by  him  as  his  child  or  chil- 
dren, shall  be  deemed  legitimate ;  and  the  issue  of 
parents  whose  marriage  is  deemed  null  in  law,  shall 
nevertheless  be  legitimate.    [51  v.  499,  J  16.] 

Children  of  void  marriage  recognized  by  a  father  inherit 
from  him  under  act  of  1831,  12  O.  »S.  619,  though  mother  was 
wife  of  another  man  when  chi^d  W'^^  begotten,  1  W.  L.  M.  846. 
Issue  of  slave  marriage  lawful  heirs,  89  O.  8.  554.  A  marriage 
between  slaves  in  a  slave  state  before  the  emancipation  procla- 
mation is  so  far  avoided  by  the  marriage  of  the  husband  to  an- 
other woman  that  the  first  wife  has  no  Interest  in  the  husband's 
property  as  aizalnst  the  issue  of  the  second  marriage,  S9  O.  B.  568. 

Acknowledging,  after  marrying  the  mother,  a  child  had  by 
her  when  she  was  the  wife  of  another,  but  separated  from  him, 
legitimizes  the  child,  3  N.  P.  6.   See  12  C.  C.  753. 

i  4176.  Amount  of  personal  eitato  to  which  a  widow 
or  widower  is  entitled  upon  distribation.  When  a  per- 
son dies  intestate  and  leaves  no  children  or  their 
le^  representatives,  the  widow  or  widower  shall  be 
entitled,  as  next  of  kin,  to  all  the  personal  property 
which  is  subject  to  distribution  upon  settlement  of 
the  estate ;  but  if  the  intestate  leaves  any  children  or 
their  legal  representatives,  the  widow   or   widower 
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shall  be  entitled  to  one-half  of  the  ffrst  four  hundred 
dollars  and  to  one-third  of  the  remainder  of  the  per- 
sonal property  subject  to  distribution.  [84  v.  134 ;  38 
V.  146,  i  180.] 

Eatate  by  cwrUty  abolisJtecL  saving  vested  rights,  81  v.  186. 
Curtesv  "initiate"  abolished,  89  O.  S.  616,  024.  Seizin  of  wife 
was  Do't  necessary,  2  O.  S.  808,  877;  5  O.  S.  807,  nor  birth  of  is 
sae,  24  O.  S.  416.  Curtesy  was  not  affected  by  the  statate  of 
entails.  Id.,  nor  by  partition  unless  husband  made  a  party,  9  O. 
117,  nor  by  illegitimate  childi-en  of  wife,  39  O.  S.  478;  or  adopted 
child,  17  Bull.  820:  was  the  same  whether  the  estate  came  by 
deed  or  devise,  24  O.  S.  480.  Act  1853  (S.  &  C.  604),  did  not 
cbange  husband's  rights  during  wife's  life,  35  O.  S.  576;  but 
without  issue  he  took  curtly  as  against  heirs  of  a  former  hus- 
band only  In  lands  acquired  oy  devise  or  deed  of  gift  from  him 
or  his  ancestoi-s,  40  O.  ».  411.  Husband  could  not  oe  tenant  by 
curtesy  of  remainder  expectant  upon  life  estate  unless  the  lat- 
ter was  determined  during  coverture,  11  O.  S.  367;  could  not  be 
sold  for  mechanic's  Hen,  13  O.  S.  181;  nor  for  husband's  debtn 
during  life  of  children  under  S.  &  C.  391;  41  O.  S.  225.  Judg- 
ment against  tenant  by  curtesy  not  binding  on  tenant  in  fee, 
22  O.  8.  208.  Husband  takes  subject  to  wfle's  debts.  3  C.  C.  R. 
666;  widow  not  entitled  to  share  m  personal  propety  treated  as 
advancement  by  children,  7  C.  C.  106;  widower  can  not  take  all 
of  penonalty  when  there  are  children,  6  C.  C.  575.  As  to  power 
of  husband  to  dispose  of  his  personal  property  by  will  to  the 
exclusion  of  his  widow  excepting  her  year's  support.  See  27 
BalL  394 ;  28  Id.  97.  If  no  provision  is  made  for  the  widow  by 
the  will  the  estate  is  intestate  as  to  her.  The  husband  can  not 
whoUy  exclude  her.    50  O.  8.  330. 

i  4177.  Watte  bj  tenant  for  life,  etc.  A  tenant  for 
life  in  real  property,  who  commits  or  suffers  any 
waste  thereto,  shall  forfeit  that  part  of  the  real  prop- 
erty of  which  such  waste  is  committed  or  suffered 
to  the  person  having  the  immediate  estate  in  rever- 
sion or  remainder ;  and  such  tenant  for  life  is  liable 
in  damages  to  the  person  having  the  immediate 
estate  in  reversion  or  remainder  for  the  waste  com- 
mitted or  suffered  thereto.    [84  y.  134.] 

2  O.  S.  ISO;  21  O.  8.  362.  Right  of  appeal  in  action  to  enjoin 
waste,  for  an  account  for  waste  committed,  and  to  recover  pos- 
■easion  where  no  Judgment  is  taken  for  recovery  of  the  land. 
Id.    Rule  of  damages,  10  C.  C.  132. 

{ 4178.  Constniction  of  words,  ««livliig"  and  "died." 
Whenever  in  this  chapter  a  person  is  described  as 
Jiving,  it  shall  be  understood  to  mean  that  he  or  she 
was  hving  at  the  time  of  the  death  of  the  intestate  from 
whom  the  estate  came,  and  whenever  a  person  is  de- 
scribed as  having  died,  it  shall  be  understood  to 
mean  that  he  or  she  died  before  such  intestate. 
151  V.  499,  {  18.] 
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i  4179.  Potthumou  child  of  inteitato  to  inherit. 
Descendants  of  the  intestate  begotten  before  his  or 
her  death,  but  bom  thereafter,  shall  in  all  cases  in- 
herit in  the  same  manner  as  if  they  had  been  born 
in  the  lifetime  of  the  intestate,  and  had  survived 
him  or  her ;  but  in  no  other  case  shall  any  person 
inherit,  unless  living  at  the  time  of  the  death  of  the 
intestate.    [69  v.  50,  i  10.] 

2  4180.  Application  of  provisions  relating  to  es- 
cheated estates.  The  provisions  of  this  chapter  as  to 
the  cases  in  which  real  or  personal  estate  shall  es- 
cheat to  the  State  of  Ohio,  snail  applv  to  any  such 
estate  of  which  possession  has  not  been  taken,  or 
which  has  not  been  collected  by  the  proper  officers 
of  the  state,  or  those  acting  under  their  authority ; 
and  any  right  or  claim  of  the  state  thereto  is  hereby 
relinquished  to  the  person  who  would  have  been  en- 
titled thereto  had  this  chapter  been  in  force  at  the 
time  of  the  death  of  the  intestate. '  [59  v.  50,  {  4.} 

2  4181.  Permanent  leases  to  descend  same  as  estates 
in  fee.  Permanent  leasehold  estates,  renewable  for- 
ever, shall  be  subject  to  the  same  law  of  descent  as 
estates  in  fee  are  subject  to  by  the  provisions  of  this 
chapter.    [51  v.  499,  J  22.1 

To  the  extent  that  leasehold  estates  have  by  statute  been  sub- 
jected to  the  rules  which  govern  the  estates  in  fee,  the  rules  of 
the  oomroon  law  in  respect  thereto  have  been  abrogated ;  but 
beyond  this  the  common  law  continues  to  furnish  the  only  rules 
for  the  guidance  of  courts  in  determining  the  rights  of  parties 
in  relation  to  leasehold  estates,  31 0.  8.  472,  See  generally,  30  O. 
S.  281 :  36  O.  8.  606. 

2  4189.  Heir  at  law  how  designated,  etc.  A  person 
of  sound  mind  and  memory  mav  appear  before  the 
probate  judge  of  his  county,  ana  in  the  presence  of 
such  juage  and  two  disinterested  persons  of  his  or 
her  acquaintance,  file  a  written  declaration,  sub- 
scribed dv  him,  wnich  declaration  shall  be  attested 
by  such  (usinterested  persons,  declaring  that,  as  his 
or  her  free  and  voluntary  act,  he  or  sne  did  desig- 
nate and  a|>point  another,  naming  and  stating  the 
place  of  residence  of  such  person  specificall;^,  to  stand 
toward  him  or  her  in  the  relation  of  an  heir  at  law 
in  tiie  event  of  his  or  her  death;  thereupon  the 
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judge,  if  satisfied  that  such  declarant  is  of  sound 
mind  and  memory,  and  free  from  any  restraint,  shall 
enter  that  fact  upon  his  journal,  and  make  a  com- 
plete record  of  such  proceedings ;  thenceforward  the 
person  thus  designated  shall  be  deemed  and  held  to 
stand  in  the  same  relation,  for  all  purposes,  to  such 
declarant  as  he  or  she  could,  if  a  child  bom  in  law- 
ful wedlock ;  the  rules  of  inheritance  shall  be  the 
same,  between  him  and  the  relations  by  blood  of  the 
declarant,  as  if  so  born ;  and  a  certified  copy  of  such 
record  shall  be  wima  Jod^ie  evidence  of  the  fact 
stated  therein,  ana  conclusive  evidence,  unless  im- 
peached for  actual  fraud,  or  undue  influence.  [52  v. 
78,  S  1.] 

The  acts  of  1864  and  1869  eave  to  the  adopted  heir  the  Bta- 
tos  of  a  child  of  the  adopter,  and  required  him  to  be 
regarded  a«  such  child  in  tracing  descent  to  or  from  him  in  the 
ca«ea  therein  specified;  but  in  cases  which  did  not  come  with- 
in those  acta,  the  operation  of  the  statute  of  descents  is  the 
same  as  11  those  acts  had  not  been  passed,  25  0. 8.  45L  Agree- 
ment as  to  adoption  of  minor  child  not  carried  out  unttl  aftor 
majority,  8  C.  C.  151.  Bequests  for  religions  purposes,  when  void 
against  designated  heirs,  8  N.  P.  65. 

{  4188.  County  anditor  to  take  poiMSsion  of  and  loU 
eseheated  lands.  Any  real  property  escheated  to  the 
state,  except  in  a  city  of  the  first  grade  of  the  first 
class,  shall  be  taken  possession  of,  in  the  name  of 
the  state,  by  the  auditor  of  the  county  in  which  it  is 
found,  and  by  him  sold  at  public  auction,  at  the 
county  seat  of  the  county,  to  the  highest  bidder, 
after  having  given  thirty  days'  notice  of  such  in- 
tended sale,  in  some  newspaper  printed  within  the 
county.    [45  v.  43,  {§  3,  7.J 

{  4184.  Appraiial,  termi  of  tale  and  dood.  The  court 
of  common  pleas  shall,  on  the  application  of  the 
county  auditor,  appoint  three  disinterested  freehold- 
ers of  the  county,  to  appraise  such  real  property, 
who  shall  be  governed  by  the  same  rule  as  appraisers 
in  sheriffs'  or  administrators'  sales;  and  the  auditor 
shall  sell  such  property  at  not  less  than  two-thirds 
its  appraised  value,  and  may,  in  his  discretion,  sell 
the  same  for  cash,  or  for  one-third  cash,  ana  the 
balance  in  equal  annual  payments,  the  deferred  pay- 
ments to  be  amply  secured ;  upon  the  payment  of  the 
whole  amount  of  consideration  money,  he  shall  exe- 
cute a  deed  to  the  purchaser,  in  the  name  and  on 
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behalf  of  the  State  of  Ohio;  and  the  proceeds  of  such 
sales  shall  be  paid  bv  the  auditor  to  the  county 
treasurer.    [45  v.  43,  ?§  4,  5.] 

i  4185.  When  lands  sold,  how  prooeeds  dispoipd  of. 
The  county  treasurer  shall  pay  the  proceeds,  not 
exceeding  six  hundred  dollars  in  any  case,  of  a  sale 
of  escheated  lands  to  the  regularly  organized  agricul- 
tural society  within  the  county,  and  the  excess  o^ 
such  proceeds,  or  the  whole  thereof,  if  there  be  no 
such  society  within  the  county,  to  the  treasurer  of 
state,  as  other  moneys  collected  for  state  purposes, 
for  the  use  of  the  state  agricultural  fund.  [53  v.  35, 
ii  1,  2,  3;  45  V.  43,  i  5.] 

^  4186.  Disposition  of*  escheated  lands  and  rents  in 
Cincinnati.  Lands  within  a  city  of  the  first  grade  of 
the  first  class,  which  have  escheated,  or  which 
may  hereafter  escheat,  to  the  State  of  Ohio,  shall 
be  taken  possession  of  by  such  [the]  city 
council,  for  and  on  behalf  ot  such  city,  and  the 
title  of  all  such  lands  shall  vest  in  such  city ;  the 
city  council  shall  cause  the  same  tO'  be  let 
at  such  price,  and  for  such  purposes,  as  it  may 
deem  proper;  and  all  rents  arising  from  such  cb- 
cheated  lands  shall,  after  deducting  all  necessary 
expenses,  be  ^aid,  as  they  become  due,  into  tlie 
hands  of  the  directors  of  the  house  of  refuge  and  cor- 
rection of  such  city,  to  be  appropriated  hj  such  di- 
rectors for  the  use  and  benefit  of  the  institution. 
[45v.43,?J7,8,9.] 

i  4187.  When  such  lands  to  revert  to  state.  If  the 
objects  and  intentions  of  the  establishment  of  said 
house  of  refuge  and  correction  are  hereafter  aban- 
doned or  suspended,  or  if  the  rents  of  such  escheated 
lands  are  appropriated  to  any  other  purpose  than 
that  designated  by  the  preceding  section,  such  lands 
shall  thereby  and  from  thence  revert  to  the  state. 
[45  V.  43,  i  10.] 
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J  4188,    Of  what  estates  .a  widow  or  widower  endowed. 
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A  widow  or  widower  who  has  not  relinqnished  or  been 
barred  of  the  same,  shall  be  endowed  of  an  estate  for 
life  in  one-third  of  all  the  real  property  of  which  the 
deceased  consort  was  seized  as  an  estate  of  inherit- 
ance at  anv  time  during  the  marriage,  and  in  one- 
third  of  all  the  real  property  of  which  the  deceased 
consort,  at  decease,  nela  the  fee  simple  in  reversion 
or  remainder,  and  also  in  one-third  of  all  the  title  or 
interest  that  the  deceased  consort  had,  at  decease,  in 
any  real  property  held  by  article,  bond,  or  other  evi- 
dence of  claim ;  and  the  widow  or  widower  may  re- 
main in  the  mansion  house  of  the  deceased  consort, 
free  of  charge,  for  one  year,  if  dower  is  not  sooner 
assigned;  but  dower  snail  not  be  assigned  to  any 
widow  or  widower  in  any  real  property  of  which  the 
deceased  consort,  at  decease,  held  the  fee  simple  in 
reversion  or  remainder,  until  the  termination  of  the 
prior  estate.    [84  v.  136.] 

Widow  eniltUd  to  dower  in  surplus  in  foreclosure,  21  O.  S. 
509:  27  O.  S.  464,  518;  S2  O.  S.  210.  When  mortgage  debt  is  paid, 
16  O.  S.  193;  28  <>.  S.  608;  in  entire  proceeds,  40  O.  S.  891 ;  8  O.  8. 
234;  in  equity  of  redemption  existing  at  marriage,  1  D.  131;  in 
wild  land.  8  O.  418;  in  surplus  after  paying  charge  on  land  de- 
vised. 89  O.  S.  172;  in  eauitable  estate  of  husband  only  when 
owned  at  time  of  his  decease,  86  O.  S.  606;  but  not  in  trust  es- 
tates, 8  O.  412,  nor  In  perpetual  lease,  2  Bull  92;  see  7  Bull  169; 
nor  land  sold  for  taxes,  8  0  8.  480,  nor  paitnership  lands  of  in- 
solvent firm,  1  O.  535:  i  Id.  328;  nor  dedicated  property,  3  0. 24; 
noi  f^tock  in  railroad  company,  1  O.  8.  350;  nor  in  lands  of  which 
husband  had  but  a  vestedT  remainder  in  foe  at  the  time  of  his 
death  and  of  which  the  fi'echold  had  not  then  terminated,  2  C. 
C  R.  136  (act  184;i},  nor  in  land  of  husband  subject  to  devise  over 
In  ca^  of  his  dying  before  his  brother,  12  Bull  90;  nor  in  equitv 
of  redemption  unless  owned  by  husband  at  his  death,  1  G.  S.  Cf. 
R.  268;  lien  for  purchase  money  superior  to  dower,  22  O.  8.  436; 
27  O.  8.  512 ;  2  C.  C.  70 ;  43  0. 8. 208 ;  or  prior  mortgage,  4  C.  C.  316 : 
unassigncd  dower  may  be  subjected  to  payment  of  lier  debts,  41 
O.  S.  540.  Dower  is  ar legal  estate  and  until  assigned  and  set  off 
is  8  rccogulzed  Incumbrance  upon  the  land  of  the  deceased,  4G 
O.  S.  73 ;  9  C.  C.  191 ;  9  C.  C.  647. 

Dower  U  barred  by  adultery  of  husband  or  wife,  g  4192;  by 
deed  of  husband  and  wife,  16  0. 191;  7  O.  (pt.  1),  194;  by  deed  of 
wife  and  attorney  of  husband,  8  O.  72;  by  sale  by  administrator 
on  mortage  of  husband  and  wife,  9  O.  15;  by  divorce  for  her 
aggression,  g  6700;  but  not  by  deed  of  husband  and  wife,  in 
wfiich  she  does  not  join  in  the  grant  oi-  release  dower,  3  O.  8. 
75;  nor  by  fraudulent  conveyance  of  her  and  husband,  5  O.  8. 
70;  28  0. 9.  294;  nor  by  her  deed  without  husband  Joining,  18  O. 
8.  665,  nor  by  foreclosure,  15  O.  8.  486;  nor  by  diyorce  for  hus- 
band's aggression,  $  5699;  thougb  she  marries  again,  44  O.  8. 646; 
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contra,  10  O.  S.  593  (act  1824).  See  26963-6.  Dower  is  barred  by 
election  to  take  under  will,  when,  45  0. 8.  208.  Release  of  dower 
in  assi^rnments  not  rescinded  by  t>ankruptcy,  20  Bull  401.  "  All 
the  provisions  of  law  relating  to  the  assiinmcnt  of  the  dower  of 
a  wife  shall  apply  to  the  assignment  of  the  dower  of  a  husband 
as  far  as  applicable,"  84  v.  m,  196. 

i  4189.  ConTeyanoe  In  lien  of  dower.  The  convey- 
ance of  an  estate  or  interest  in  real  property,  to  a 
person  in  lieu  of  dower,  to  take  effect  on  tne  death  of 
the  grantor,  shall,  if  accepted  by  the  grantee,  bar 
the  grantee's  right  of  dower  in  the  real  property  of 
the  grantor,  but  if  the  conveyance  was  maae  when  the 
grantee  was  within  the  age  of  minority,  or  during  the 
marriage,  the  grantee  may  waive  title  to  such  real 
property  and  demand  dower.    [84  v.  135.] 

An  estate  convoyed  as  jointure  to  be  a  good  legal  or  statu- 
tory bar  to  dower  must  be  such  an  estate  as  to  certainty  and 
kind  as  that  the  wife  on  the  death  of  her  husband  may  ti^o 
possession  of  and  hold  in  severalty,  and  not  ih  common  with 
othem,  27  O.  8.  60.  May  elect  as  to  dower  or  Jointure,  88  O.  8. 
642.  A  reasonable  anti-nuptial  amement  will  bar  the  wife  of 
dower  though  its  terms  be  not  such  as  to  constitute  a  good  legal 
Jointure,  14  D.  610.  If  verbal  is  within  statute  of  frauds.  10  O. 
8. 501 ;  27  0. 8.  121 ;  will  not  bar  dower  as  an  equitable  jointure 
unless  the  contract  lias  been  fully  and  fairly  performed*  14  O.  S. 
906.  Performance  ma}'  take  case  out  of  statute,  12  O.  8. 407.  Mar- 
riage does  not,  27  O.  S.  121.  Election  by  widow  when  necessary. 
84  0. 8. 164.  Made  according  to  laws  where  parties  married,  valia 
here,  4  O.  8.  241.  Must  be  reasonalc,  1  C.  8.  C.  R.  802.  Where 
widow  makes  her  election  before  she  is  fully  advised  she  is  not 
estopped  provided  she  restore  to  the  estate  the  amount  she  has 
received,  39  0. 8. 650.  Agreement  that  if  wife  survive  husband  to 
accept  in  iieu  of  dower  a  specific  sum  of  money  two  years  after 
his  death,  not  sufficient  to  bar  dower,  1  C.  C.  521.  Land  bought 
by  husband  with  money  received  from  wife  under  such  agrei'- 
ment  is  held  in  trust  for  her.  3U  O.  S.  259. 

I  4190.  Xffeot  of  defaotivo  oonveyanoa  in  lien  of  dower. 
When  a  conveyance  which  is  intended  to  be  in  lieu 
of  dower,  fails  through  any  defect  to  be  a  legal  bar 
thereto,  and  the  widow  or  widower  availing  of  such 
defect  demands  dower,  the  estate  or  interest  conveved 
to  such  widow  or  widower,  with  the  intention  to  bar 
dower,  shall  thereupon  cease.    [84  v.  1*35.] 

i  4191.  Effect  of  eviction  from  premiiee  oonveyed  ia 
lieu  of  dower.  A  widow  or  widower  lawfully  evicted 
from  real  property  oonveyed  in  lieu  of  dower,  or  any 
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part  thereof,  shall  be  endowed  of  so  much  of  the  resi- 
due  of  the  real  propert^r  of  the  deceased  consort  as 
will  equal  that  from  which  buch  widow  or  widower  is 
evicted.    [84  v.  135.] 

i  4198.  When  person  dwelling  in  adnlterj  it  barred  ef 
dower.  A  husband  or  wife  who  leaves  the  other  and 
dwells  in  adultery,  shall  be  barred  of  the  right  of 
dower  in  the  real  property  of  the  other,  unless  the 
offense  is  condoned  by  the  injured  consort.  [d4  v. 
135.] 

f  4198.  Where  lands  are  given  up  by  firand,  ete.  If  a 
husband  or  wife  give  up  any  real  property  by  collu- 
sion or  fraud,  or  K)6e8  the  same  by  default,  the  widow 
or  widower  may  recover  dower  in  the  same.  [84  v. 
136.] 

2  4194.  Dower  is  forfeited  by  waste.  A  tenant  in 
dower  in  real  property  who  commits  or  suffers  any 
waste  thereto,  shall  forfeit  that  part  of  the  real  prop- 
erty to  which  such  waste  is  committed  or  suffered^  to 
the  person  having  the  immediate  estate  in  reversion 
or  remainder;  and  such  tenant  in  dower  is  liable  in 
damages  to  the  i>er8on  havine  the  immediate  estate  in 
reversion  or  remainder  for  tne  waste  committed  or 
suffered  thereto.    [84  y.  135, 6.] 

Watte  by  dowereoB  works  a  forfeiture,  21  O.  8.  802.  As  non- 
payment of  taxoB,  1  C.  S.  C.  R.  25.  Conyersion  of  meadow  into 
Slow  land  is  not  waste,  2  O.  S.  180.  Deed  in  fee  by  life  tenant 
oes  not  work  a  forfeture,  29  O.  S.  379 ;  36  O.  S.  484.  Appeal  lies, 
21  O.  S.  3G2.  Timber  cut  belonm  to  life  tenant,  2  O.  8.  la).  Lies 
on  threats  to  commit  waste,  Id. 


BNTAILBD  BSTATE8. 

2  4800.    Xntailed  estates  pais  to  issue  of  flnt  donee. 


an;^  person 

persons  but  such  as  are  in  being,  or  to  the  immediate 
issue  or  descendants  of  such  as  are  in  beine  at  the 
time  of  making  such  deed  or  will;  and  all  estates 
pven  in  tail  shall  be  and  remain  an  absolute  estate 
in  fee  simple  to  the  issue  of  the  first  donee  in  taiL 
[29  V.  463,  i  1.] 
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The  issue  of  first  donee  in  tail  takes  a  fee  simple,  17  O.  S. 
•139;  24  O.  S.  416;  11  Bull  236.  First  donee  can  not  by  warranty 
deed  bar  the  entail,  17  O.  8. 439.  Warranty  deed  by  issue  of  first 
donee  estops  him  and  his  heirs  to  claim  title,  27  O.  S.  86.  Curtesy 
is  not  affected  by  the  statute,  24  O.S.  416.  Construction  of  a  will 
attempting  to  create  a  perpetuity,  11  O.  S.  131 ;  15  O.  8.  90,  The 
act  of  1811  is  constitutional,  27  O.  S.  86 ;  33  O.  8.  906.  Tlie 
words  to  A,  the  heirs  of  his  body  and  assigns  convey  an  estate 
tail,  17  0.8.  439.  Sec  Ub&OS,  e<  sw?. 25  O.  S.  2S3 ;  33  0.8.  213;  for 
provisions  relating  to  tne  sale  of  entailed  estates.  A  devise  of 
a  vested  remainder  to  grandchildren  of  a  testator  with  nn  ex- 
ccutorv  devise  over  of  the  share  of  any  grandchild  who  slmll 
have  uied  leaving  children  before  the  coming  of  age  of  tlio 
youngest  grandchild,  to  the  children  of  such  deceaHcd  grand- 
child is  valid  so  far  as  concerns  the  grandchildren,  tliough  born 
after  the  testator's  death ,  113  U .  S.  341.  The  words  ' '  time  of  mak- 
ing such  will "  mean  the  time  when  it  takes  efTect,  by  the  death 
of  the  testator  and  not  the  date  of  its  formal  execution.  Id. 382. 
The  dlsentailment  acts  of  1859-1864  are  retrospective  and  are  un- 
constitutional in  so  far  as  they  authorize  sale  of  vested  estates, 
2i~)  O.  8.  283 ;  but  are  valid  as  to  subsequent  estates.  33  0. 8.  218, 
SOU.  Estate  tail  in  widow  takes  the  place  of  dower,  4  C.  C.  511. 
Donor  can  reserve  power  to  control  the  fee.  23  Bull  m. 

Where  a  testator  gives  an  estate  in  lands  to  his  person  or  per- 
sons who  come  within  the  description  of  persons  in  this  section 
and  then  attempts  to  give  an  estate  in  said  lands  to  any  person 
or  persons  more  remote  than  those  who  are  within  said  descrip- 
tion the  devise  to  such  persons  as  come  within  the  deecription 
of  persons  in  said  section  is  valid,  notwithstanding  the  illegal 
deyise  following,  31  Bull.  57.  Dcyiso  to  son  "  and  nis  heirs  to 
the  third  generation,"  9  C.  C  96.  A  child  in  utero  at  the  testa- 
tor*8  death  is  in  being  within  the  meaning  of  this  act ;  37  Bull.  48. 

APPOINTMENT  OP  INSPECTORS  BY  PROBATE  JUDGE. 

3  4277.  Appointment  of  inspectors.  The  probate 
judge  of  each  county  shall  appoint,  when  it  may  be 
necessary,  to  servo  ior  the  term  of  three  years, 
one  gauger  and  inspector  of  domestic  and  foreign 
spirits,  linseed  oil,  lard  oil  and  coal  oil;  one  inspector 
of  flour,  meal  and  biscuit ;  one  inspector  ot  beef, 
pork,  lard  and  butter;  one  inspector  of  pot  and  pearl 
ashes;  one  inspector  of  fish;  one  inspector  of  sawed 
lumber  and  shingles;  and  one  inspector  of  salt,  who 
shall  each,  have  the  power  of  appointing  as  many 
deputies  to  act  under  them  as  their  respective  duties 
in  office  may  require }  and  the  court  may,  on  com- 
plaint and  sufficient  cause  shown,  remove  any 
inspector,  and  fill  all  vacancies  for  unexpired  term. 
[58  V.  105;  40  v.  26;  29  v.  447,  i  25.] 

i  4878.     Oatb  and  bond.     Before  any  inspector  or 


i 
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deputy  inspector  shall  enter  upon  the  duties  of  his 
office,  he  shall  take  an  oath  that  he  will  faithfully  and 
impartially  execute  the  duties  required  of  hiui  by 
law;  and  each  inspector  shall,  moreover,  enter  into 
bond,  with  sufficient  freehold  security,  to  be  approved 
by  the  court,  in  such  sum.  as  the  court  may  require, 
not  less  than  three  hundred  nor  more  than  one  thous- 
and dollars,  made  payable  to  the  state;  which  bond, 
conditioned  for  the  faithful  and  impartial  perform- 
ance of  the  duties  required  of  him  by  law,  shall  be 
deposited  with  the  treasurer  of  such  county.  [29  v. 
477,  J  2.] 

i  4834.  Appointment  of  tobaooo  inspector.  The  pro- 
bate court  of  any  county,  upon  application  of  the 
proprietor  of  any  leaf  tobacco  commission  ware- 
house, who  offers  for  sale  tobacco  at  public  auction, 
shall  qualify  the  appointee  of  such  commission  ware- 
house of  one  or  more  suitable  persons,  well  skilled  in 
the  mspection  of  leaf  tobacco,  to  act  as  inspectors  and 
weighers  of  tobacco  at  such  commission  warehouse, 
to  serve  as  such  during  the  pleasure  of  such  ware- 
houseman and  until  successors  shall  be  appointed 
and  qualified,  and  the  court  shall  thereupon  cJso  grant 
a  license  to  the  proprietor  of  such  warehouse  to  con- 
duct his  business  in  accordance  ^ith  the  provisions 
of  this  chapter.  [78  v.  242.] 

38  O.  S.  555. 

J  4886.  Warelionseinan's  bond.  Before  granting  any 
license  for  the  establishment  of  a  tobacco  warehouse, 
the  court  shall  require  the  proprietor  of  such  ware- 
house to  enter  into  bond,  payable  to  the  state,  in  the 
Denal  sum  of  twenty  thousand  dollars,  with  at  least 
one  sufficient  surety,  resident  in  the  county,  condit 
ioned  for  the  faithful  discharge  of  all  duties  devolved 
upon  him  by  this  chapter,  which  shall  be  filed  in  the 
probate  court,  granting  a  license  for  the  use  of  any 
person  who  may  be  aggrieved  by  the  non-fulfillment 
of  such  duties.    [53  v.  57,  §  6.] 

i  4887.  Fees  for  isBuing  lioense,  eto.  The  fees  for 
issuing  such  license  shall  be  five  dollars,  and  for  ap- 
pointing inspectors  and  approving  their  bond,  three 
dollars.  [63  v.  67,  8  7.] 


M3d8-4340     INBFKCTOBS— APPOINTMKNT  OF.  118 

3  4S88.  Entry  of  appointment  in  Journal.  The  court 
shall  cause  an  entry  of  the  appointment  of  an  in- 
spector to  be  made  on  the  journal  of  the  court,  and  a 
certificate  of  his  appointment,  under  the  seal  of  the 
court,  shall  be  deh vexed  to  the  person  so  appointed. 
[24  V.  67,  i  2.] 

2  4889.  Porm  of  inspeotor*i  oath.  Every  inspector 
of  tobacco,  before  he  acts  ak  pnch,  shall,  under  the 
penalty  of  three  hundred  dollars,  take  the  following 
oath  of  office:     ''I,  A   B,  appointed  inspector   of 

tobacco,  at warehouse,  do  swear  that  I  will, 

in  all  things,  faithfully  discharge  my  duty  in  the  ofHce 
of  inspector  according  to  the  best  of  mv  skill  and 
judgment,  according  to  law,  without  fear,  favor,  affec- 
tion, malice  or  partiality,  so  help  me  God;"  which 
oath  any  justice  of  the  peace  may  administer,  a  copy 
of  which  shall  be  transmitted  to  the  court  appoint- 
ing the  inspector,  within  ten  days  from  the  time  the 
oath  has  been  administered.    [24  v.  67,  {  3.] 

{4840.  Inipeotor't  bond.  Every  such  inspector  and 
weigher  before  he  executes  any  part  of  his  duty, 
shall,  under  the  penalty  of  eight  hundred  dollars, 
enter  into  bond,  in  the  penal  sum  of  two  thousana 
dollars,  to  the  satisfaction  of  the  probate  judge,  with 
sufficient  sureties,  payable  to  the  state,  for  the  use  of 
any  person  injured  by  the  neglect  or  misconduct  of 
such  inspector  and  weigher,  with  condition  that  such 
inspector  will  diligently  and  carefully  uncase  and 
break,  in  at  least  four  places,  or  cause  the  same  to  be 
done  in  his  presence,  view  and  examine  all  tobacco 
brought  to  the  warehouse  at  which  he  is  inspector 
and  weigher,  which  he  is  called  on  to  view,  weigh  and 
inspect  at  such  warehouse,  or  any  other  public  ware- 
house ;  and  that  he  will  not  receive,  weigh,  pass  or 
mark,  any  tobacco  or  hogshead,  barrel,  box  or  case  of 
tobacco  prohibited  bv  this  chapter,  and  that  he  will, 
in  all  things,  well  and  faithfully  discharge  and  execute 
his  duty  in  the  office  of  inspector  and  weigher,  ac- 
cording to  the  provisions  of  this  chapter,  which  bond 
shall  be  deposited  with  the  said  probate  judge,  who 
shall  file  the  same  in  his  office,  and  any  person  in- 
jured may  bring  suit  thereon  for  a  breach  thereot 
[78  V.  242.] 
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APPEAL  TO  PBOBATB  COUBT  IN  COUNTY  DITCH  CASB(B. 

{  4468.  Any  person  or  corporation  aggrieved  there- 
by may  appeal  from  any  final  order  or  judgment  of 
the  commissioners  made  in  the  proceeding  and  en- 
tered  upon  their  journal,  determining  either  of  the 
following  matters,  viz : 

1.  Whether  said  ditch  will  be  conducive  to  the 
public  health,  convenience,  or  welfare. 

2.  Whether  the  route  thereof  is  practicable. 

3.  The  compensation  for  land  appropriated. 

4.  The  damage  claimed  to  property  affected  by  the 
improvement,,  and  the  appellant  shall  file  with  the 
commissioners,  at  the  final  hearing  before  them,  a 
notice,  in  writing,  of  an  intention  so  to  do,  and  spec- 
ifying therein  the  matter  appealed  from;  the  com- 
missioners shall  fix  the  amount  of  the  bond  to  be 
given  by  the  appellant,  and  cause  an  entry  thereof, 
and  of  the  notice,  to  be  made  upon  their  journal; 
the  party  appealing  shall,  within  ten  days  thereafter, 
file  w^ith  the  auditor  a  bond,  in  the  amount  so  fixed, 
with  at  least  two  sufficient  sureties,  to  be  approved 
by  the  auditor,  conditioned  to  pay  all  the  costs  roadu 
on  the  appeal  in  case  the  appellant  fail  to  sustain  the 
same,  or  tne  appeal  be  dismissed  for  any  cause ;  and 
the  auditor  shall  make  a  complete  transcript  of  the 
proceedings  had  before  the  commissioners,  and  cer- 
tify the  same,  together  with  all  original  papers  filofl 
in  his  office,  and  transmit  them  to  the  probate  judge 
of  the  county  within  twenty  days  from  the  day  of  the 
final  hearing.    [68  v.  60,  ^  6, 12;  73  v.  181,  8 13.] 

1.  8  O.  S.  333;  37  O.  S.  508.  Tlie  facts  being  ascertained,  the 
question  whether  or  not  a  ditch  will  conduce  to  the  pnblic  health 
convenience  or  welfare  within  the  meaning  of  '4  4611,  so  that  it 
will  be  of  pnblic  use,  is  a  question  of  law ;  and  the  mere  fact 
that  larger  and  better  crops  may  be  raised  on  two  farms  sought 
to  bo  drained  does  not  authorize  the  establishment  of  the  ditoh. 
42  O.  8.  Xtt.  Bee  21  BuU.  860:46  0. 8. 

8.  Law  not  making  mx>Ti8lon  tor  compensation  unconstitu- 
tional, 31  O.  S.  067;  10 Bull  276, 484:  11  iTull  18;  but  not  where 
damages  are  waived,  86  O.  8.  689, 642. 

Unless  the  appeal  bond  is  filed  within  the  reqnii'ed  time,  the 
appellate  court  lias  no  Jurisdiction,  22  O.  S.  W».  Krix»r  does 
nof  lie  until  common  pleas  makes  a  flnal  order,  90  O.  8.  58. 
Presumption  that  complete  record  w^ould  show  the  existence  of 
all  necessary  jurisdictional  facts,  28  O.  S.  610.  Commlaeioner 
owning  land  croeeed  by  ditch  not  disqualified,  41  O.^. 
Consolidation  of  appeals'.    I<L  Qenerallv  8C.  C.  R.  617. 
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Injanction  allowed  where  the  right  of  appeal  is  prevented,  3 
C.  C.617. 

i  4464.  Hearmg  of  preliminary  questions  in  probate 
court.  The  probate  judge  shall  file  the  transcript  and 
the  original  papers,  and  docket  the  case,  and  the 
appellant  shall  be  plaintiff  therein,  and  the  county 
commissioners  ana  petitioner  defendants,  and  the 
case  shall  be  so  styled,  and  thereupon  he  shall  fix  a 
day,  not  exceeding  five  days  thereafter,  for  the  hear- 
ing of  all  preliminary  motions,  and  the  examinations 
of  the  papers  so  filed ;  on  the  aay  so  fixed  all  prelim- 
inary motions  shall  be  heard  and  determined,  as  well 
as  all  questions  arising  upon  the  record,  and  if  he  finds 
that  the  proceedings  are  irregular  in  substance,  or 
that  the  appeal  has  not  been  perfected  according  to 
law,  he  snail  dismiss  the  appeal  at  the  cost  of  the 
appellant,  and  certify  such  disniissal,  with  his  find- 
ings thereon^  back  to  the  commissioners;  but  the 
judge  may,  in  his  discretion,  order  and  allow  the 
correction  of  any  technical  defect,  error  or  omission 
in  such  proceedmgs.    [78  v.  205.] 

See  4  N.  P.  2S2. 

i  4466.  When  jury  to  be  drawn — venire.  If  the  pro- 
bate judge  find  that  the  appeal  is  perfected,  he  shall 
thereupon  fix  a  day,  not  more  than  ten  days  from 
that  date,  for  the  tnal  of  the  case  as  appealed  by  jury, 
and  he  shall  immediately  notify  the  clerk  of  the  court 
of  common  pleas  and  the  sheriff  of  the /county,  to 
meet  at  the  clerk's  office,  and  the  clerk  and  sheriff 
shall  proceed  at  once,  in  the  clerk's  office,  to  draw 
from  the  jury  box  the  names  of  sixteen  jurors;  and 
the  clerk  shall  make  a  list  of  the  names  so  drawn,  in 
the  order  in  which  they  were  drawn,  and  certify  the 
same  to  the  probate  judge,  who  shall  issue  a  venire, 
commanding  them  to  appear  on  the  day  set  for  trial, 
at  the  hour  of  eight  o  clock  a.  m.,  and  deliver  the 
same  to  the  sheriff,  who  shall  serve  the  same  within 
five  days  thereafter,  and  return  the  same  on  or  before 
the  day  set  for  trial.    [72  v.  30,  i  7.] 

i  4466.  How  panel  to  be  ftUed.  On  the  trial  the 
probate  judge  shall  take  the  list  of  jurymen  as  furn- 
ished by  the  clerk,  and  call  each  name  m  the  order  in 
which  it  appears  on  the  list,  until  twelve  answer, 
when  each  snail  be  required  to  answer  as  to  his  quali* 
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ficatzons  as  a  juror;  if  any  juror  be  challenged  for 
cause,  and  be  excused  by  tne  court,  the  next  on  the 
list  shall  be  called,  until  the  panel  is  full,  when  the 
plaintiffs  shall  have  two  and  the  defendants  two  per- 
emptory challenges;  and  if  the  panel  be  not  filled  by 
the  jurymen  whose  names  appear  on  the  list,  the 
sheriff  shall  fill  the  panel  from  among  the  bystanders 
w^ho  have  the  proper  qualifications.    [72  v.  30,  J  7.] 

J  4467.  Eowjnry  tobeiwom.  The  probate  judge 
shall  administer  to  the  jurors  an  oath,  faithfully,  im- 
partially^, and  to  the  best  of  their  ajjility.  and  from 
actual  view  of  the  premises  along  the  whole  route  of 
the  improvement,  to  examine  and  determine  the  par- 
ticular matters  appealed  from,  and  to  render  a  true 
verdict  according  to  the  facts  appearing  to  them  from 
actual  view  of  the  premises,  and  the  evidence,  under 
the  charge  of  the  court.    [72  v.  30,  §  7.] 

The  jury  in  determining  whether  or  not  the  proposed  ditch 
will  be  oonducive  to  the  public  health,  etc.,  may  conflider  in 
evidence  facts  made  known  to  them  personally,  from  an  actual 
view  of  the  premises,"  46  O.  8.  421.  The  verdict  of  a  jury  in  lo- 
cating a  ditch  under  this  section  will  not  be  set  aside  as  being 
against  the  weight  of  the  evidence  even  though  not  supporter! 
by  the  evidence  produced  in  the  case  in  the  presence  of  the  judge 
and  Jnxy,  27  BuU.  56.    See  7  C.  C.  136 ;  9  Id.  42. 

{4468.  View  toy  and  trial  toy  Jury.  The  sheriff,  or 
his  deputy,  together  with  the  surveyor  or  engineer 
who  surveyed,  leveled,  apportioned  and  platted  tlie 
improvement,  may  accompany  the  jury,  and  point 
out  its  route ;  no  other  person  shall  be  permitted  to  in- 
terfere in  any  wav  with  the  jurors  in  the  discharge 
of  their  duty;  and  after  the  jury  has  fully  examined 
the  premises,  and  returned  to  court,  either  party  may 
be  heard,  in  person  or  by  counsel,  and  may  offer  evi- 
dence to  the  jury,  under  the  direction  of  the  court, 
upon  any  matter  given  it  specially  in  charge.  [72  v. 
30,  i  7.] 

{  4469.  Form  of  the  verdiot.  The  jury  shall  find  and 
return  a  verdict  determining  the  matter  or  matters 
appealed  from,  being  one  or  more  of  the  following 
propositions,  viz: 

1.  Whether  said  ditch  will  be  conducive  to  the 
public  health,  convenience  or  welfare. 


i  4470  COUNTY  DITCH  APPEALS.  122 

2.  Whether  the  route  thereof  Is  practicable. 

3.  The  compensation  due  each  appellimt  for  land 
appropriated. 

4.  The  damages  due  each  appellant  for  property 
affected  by  the  approvement. 

The  jury  shall  return  their  verdict  in  writing, 
signed  by  the  jurors;  as  to  said  first  and  second 
propositions,  it  shall  be  necessary  for  only  eight 
jurors  to  agree ;  as  to  the  third  and  fourth  all  must 
agree,  and  the  jury  may  be  polled  as  in  other  cases. 
[72v.30,?J7,9.] 

Findings  of  commissloneiB  mnst  be  for  or  against  the  whole. 


establish  a  certain  part  of  it  which  they  describe  in  their  re- 
port wonld  nop  be  condaclve  to  the  public  health  and  welfare, 
the  flDding  is  not  a  compliance  with  the  statute  and  is  insuffi- 
cient and  should  have  been  set  aside  by  the  court  on  a  motion 
filed  for  that  purpose,  Id,  In  such  case  the  probate  court  has 
power  to  set  the  imperfect  report  aside  and  Impanel  a  jury 
anew.  Id, 

i  4470.  TranBoript  to  be  sent  to  ooonty  oomnuMioiieraL 
Taxation  of  ooeti.  The  probate  judge  e^all  receive  the 
verdict  of  the  jury,  and  make  a  record  thereof  to- 
gether with  all  the  proceedings  before  him,  and  shall 
thereupon  tax  the  costs  in  &vor  of  the  prevailing 
party,  and  against  the  losing  party ;  if  more  than 
one  matter  is  appealed  from  and  a  party  pre- 
vails as  to  onej  and  loses  as  to  another,  the  court 
shall  determine  how  much  of  the  costs  such 
party  shall  pay ;  but  the  costs  on  motions,  continu- 
ances, and  the  like  shall  be  taxed,  and  paid  as  the 
court  may  direct.  If  there  are  several  parties,  upon 
the  side  taxed  with  costs,  the  court  shall  apportion 
the  costs  equitably  between  them.  Said  judge  shall 
immediately  after  the  trial,  make  a  transcnpt  thereof, 
certify  and  transmit  the  same,  together  with  all  the 
papers  in  the  case,  with  the  bill  of  costs  made  in  the 
probate  court,  to  the  auditor  of  the  county,  who  shall 
thereupon  notify  the  commissioners  to  meet  at  the 
auditor's  office,  within  five  days  from  the  date  of  the 
notice  to  determine  the  matters  growing  out  of  tho 
appeal  and  verdict.    [78  v.  206.] 


123  GOUNTY  DITCH  APPBAL8.  ^4471-4488 

{  447L    Bepwaed.    [78  v.  204,  210.] 

{  4479.  Coits  when  jury  And  for  improvement.  If  the 
jary  find  thAt  the  improyement  is  necessary,  and  the 
same  will  be  conducive  to  the  pablic  health,  conven- 
ience or  welfare,  and  is  practicable,  the  commission- 
ers  shall  apportion  the  compensation  and  damages  as 
directed  in  2  446L  They  shall  also  assess  and  appor- 
tion the  costs  as  directed  bv  the  probate  court,  and 
order  the  auditor  to  place  tne  same  on  the  duplicate 
to  be  collected  as  other  taxes,  and  may  in  addition 
thereto,  sue  upon  the  bond  given  for  the  payment  of 
costs,  and  execution  may  be  sued  out  of  the  probate 
court  for  the  collection  of  any  costs  taxed  against 
any  party,  as  is  provided  in  2  4470.  An^  costs  taxed 
against  the  commissioners  shall  be  paid  out  of  the 
general  county  ditch  fund.    [81  v.  60;  78  v.  206.] 

Since  10  Ball  i76;  11  Bull  18;  holding  the  law  unconstitu- 
llonal  because  no  provision  was  made  for  compensation,  the 
sections  have  been  amended. 

2  4478.  Cof  ts  when  probate  oourt  oonflrmi  aMeiiment. 
If  by  the  final  decision  in  the  probate  court,  any 
claimant  of  compensation  and  damages  do  not  obtain 
a  greater  sum  than  was  allowed  and  awarded  to  him 
by  the  order  of  the  commissioners  from  which  he 
appealed,  he  shall  pay  all  costs  created  by  his  appeal 
so  lar  as  the  court  can  ascertain  the  same.  Ana  the 
commissioners  shall  assess  and  apportion  the  com- 
pensation and  damages  found  by  the  jury,  as  directed 
in  2  4461,  and  the  commissioners  shall  assess  and  ap- 
portion the  costs  as  directed  by  the  probate  court, 
which  shall  be  collected  and  paid  as  directed  and 
provided  in  ?  4472.    [81  v.  50;  78.  v.  206.] 

2  4474.  Several  appeali  may  be  tried  together.  If 
more  than  one  party  appeal,  the  probate  judge  shall 
order  the  cases  to  be  consolidated  and  tried  toother, 
and  the  riehts  of  each  party,  as  to  compensation  or 
damages  shall  be  separately  determined  by  the  jury 
in  its  verdict 

2448S.  Gouty  dltoh  appeal,  when  ditch  beneflts  lands 
In  more  than  one  oonnty.  When  a  ditch  or  improve- 
ment is  proposed  which  will  require  a  location  in 
more  than  one  county,  application  shall  be  made  to 
the  commissioners  of  each  of  said  counties,  and  the 
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surveyor  or  engineer  shall  make  a  report  for  each 
county;  applications  for  damages  shall  be  made, 
and  appeals  from  the  finding  of  the  commissioners 
in  joint  session,  locating  and  establishing  such  ditch, 
ana  from  the  assessment  of  damages  or  compensation, 
shall  be  taken  to  the  probate  court  of  the  county  in 
which  the  greatest  length  of  su(;h  ditch  or  improve- 
ment is  located :  and  a  majority  of  the  commissioners  of 
each  county,  when  in  joint  session,  shall  be  competent 
to  locate  and  establish  such  ditch  or  improvement ; 
but  no  commissioner  shall  serve  in  any  case  in  which 
he  is  personally  interested ;  and  any  two  commission- 
ers may  form  a  quorum  for  the  transaction  of  business 
under  this  chapter,  of  their  respective  counties ;  pro- 
vided, further  that  when  an^  two  or  more  commission- 
ers of  any  county  or  person  interested  in  any  improve- 
ment upon  which,  or  in  the  location  and  estaolishment 
of  which,  they  are  called  upon  to  act,  the  auditor, 
probate  judge  and  recorder  of  said  county  shall  ap- 
point a  suitable  person  to  act  in  the  place  of  each 
commissioner  so  interested,  and  their  acts  shall  have 
the  same  force  and  effect  in  such  cases  as  though  they 
were  commissioners  of  said  county  for  which  they  are 
appointed  to  act,  and  the  persons  so  appointed  shall 
receive  the  same  compensation  as  the  county  com- 
missioners for  like  services.     [86  v.  64.] 

2  4606.  Fees  of  probate  judge.  Jvron.  Witaeisei,  ete. 
For  docketing  each  case,  for  each  party,  .06. 

For  issue  of  venire,  with  seal,  50. 

For  each  subpoena  with  onl^r  one  name,  .05 ;  and 
for  each  additional  name  therein,  .03. 

For  each  journal  eutir,  per  hundred  words,  .06. 

For  copies  duly  certified,  including  seal,  per  hun- 
dred words,  .06. 

For  swearing  each  witness,  .05. 

Certifying  each  witness,  .03. 

Entenng  attendance  of  each  witness,  .03. 

For  swearing  jury,  .15. 

Takiner  affidavits,  .15. 

For  filing  each  paper  originally  filed  in  probate 
court,  and  including  transcript,  .03. 

For  issuing  transcript  of  proceedings  in  probate 
court,  per  hundred  words,  including  certificate  and 
seal.  .06. 
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For  certifying  fees  to  auditor,  for  each  i>erBon 
named,  including  jurors,  #3. 

And  for  all  itema  not  herein  specified,  the  same  fees 
as  are  allowed  by  law  for  like  services  in  other  cases 

Sheriff's  foei.  The  sheriff,  for  serving  and  returning 
each  summons,  when  only  one  defendant  ifl  named 
therein,  .35. 

And  for  each  additional  name,  .20. 

For  cop}r  of  summons,  duly  certified,  .45. 

For  serving  and  returning  a  subpoena,  for  each  per- 
son named  therein,  .15. 

For  servine  and  returning  venire  for  jury,  traveling 
fees  included,  to  be  paid  by  the  county,  $4.00 

And  for  calling  each  talesman  to  fill  the  panel, 
•15. 

For  each  day's  attendance  with  the  jur^  on  the  line 
of  the  ditch,  ^.00,  and  for  all  other  services  required 
to  be  rendered  by  him  the  same  fees  as  are  allowed 
by  law  for  like  services  in  other  cases. 

The  jurors  shall  each  receive,  for  each  day's  at- 
tendance, $1.50,  and  .10  per  mile  from  his  place  of 
residence  to  the  county  seat. 

Witnesses,  duly  subpoenaed  and  in  attendance, 
either  before  the  commissioners,  the  auditor,  or  the 
probate  court  and  jury,  for  each  day's  attendance, 
.75  each,  and  .05  per  mile  from  place  of  residence  to 
county  seat. 

The  surveyor  or  enrineer,  $4.00  per  day  for  the 
time  actually  employed  on  the  work  designated  for 
him  to  do. 

Each  chainman,  axman  and  rodman  one  dollar  and 
twentv-five  cents  per  day  for  the  time  actually  em- 
ployee!. All  other  hands  necessary  to  the  prompt 
execution  of  the  work  of  locating  the  improvement 
one  dollar  and  twenty-five  cents  per  day  each. 

For  printing,  fifty  cents  per  square   for  actual 

printea  matter  for  tne  first  insertion  and  twenty-five 

cents  per  square  for  each  insertion  thereafter,  non- 

pariel  estimate.    [68  v.  60,2  20.] 

Howwsid,  The  fees  are  paid  oat  of  the  oonnty  treasary 
when  tne  bill  of  items  is  examined  and  allowed  by  tiie  com- 
mlsBionen,  and  the  auditor  shall  issue  orden  therefor  on  such 
allowanoe*  3^4607.  * 


1 
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Appealt  in  nroceedings  to  open  and  widen,  etc.,  outlete  <4  diCcAei 
are  taken  ana  prosecuted  in  the  same  manner  as  in  ooontr 
ditches,  80  y.  209-212 :  §  8035-156  «f  mq. 

AppeaJti  in  prooeedinga  to  oonatruct  or  enlaige  dftchea.  draina 
or  water  coarses,  the  water  from  which  flows  into  an  adjoining 
county.  SCO  4510-1 ;  90  y.  81-83 ;  91  y.  261.  Acts  constitutional,  BH 
0. 8.  861. 

APPEALS  IN  TOWNSHIP  DITCH  CASES. 

{  4683.  Appeali  to  the  probate  oonrt.  Bond.  Any 
person  interested  in  the  location  of  such  ditch,  or  in 
the  amount  of  compensation  and  damages  deter- 
mined upon  by  the  trustees,  may  take  an  appeal  from 
the  proceedings  of  the  trustees  to  the  probate  court 
of  the  county,  by  giving  written  notice  thereof  to  the 
clerk  of  such  township  within  eight  days  after  the 
decision  of  the  trustees,  and  by  tiling  with  the  clerk 
a  bond,  with  two  or  more  sufficient  sureties,  con- 
ditioned for  the  payment  of  all  costs  made  upon 
such  appeal  in  case  the  decision  of  the  trustees 
shall  be  sustained  in  the  probate  court;  which 
bond  shall  he  made  to  the  acceptance  of  the  town- 
ship clerk  and  the  probate  judge  of  such  county, 
indorsed  on  the  same  and  filed  by  the  probate 
judge  with  the  other  papers  in  the  case ;  and  such 
clerk  shall  thereupon,  at  the  request  of  each 
person  so  appealing,  his  agent  or  attorney,  make 
and  deliver  to  each  such  person,  his  agent  or 
attorney,  a  full  and  complete  certified  transcript  of 
the  proceedings  had  in  the  case,  which  shall  be  filed 
with  the  probate  judge  of  sucn  county  within  ten 
days  from  the  filing  of  such  bond.    [71  v.  124,  i  15.] 

Form  of  appeal  bond.— Know  all  men  bv  these  presents:  That 

we,  ,  ,  and ,  are  held  and  firmly  bound  unto  the 

truKteos  of township,  of oountv,  In  the  penal  sum  of 

dollAfs,  for  the  payment  of  which  we  bind  ourselves.  The  con- 
dition of  the  above  obligation  is  such  that  whereas has 

taken  an  appeal  to  the  probate  court  of county  from  the 

final  decision  of  the  trustees  of township,  as  to  the  location 

of  a  township  ditch  petitioned  for  by and  others,  and  also 

from  the  comnensation  and  damaces  by  them  allowed  for  injur- 
ies resulting  from  the  same,  and  for  land  appropriated  for  the 

same ;  now,  if  the  said shall  well  aud  truly  pay  all  the  costs 

made  upon  such  appeal  in  case  the  decision  of  the  trustees  shall 
be  sustained  in  the  probate  court,  then  this  obligation  shall  be 
void,  otherwise  to  be  and  remain  in  fuU  force  and  virtue. 

Date.  1 

Accepted.  1 

Clerk  of Township. 

Judge  of  Probate  court, county.  Ohio. 
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Tbe  appeal  most  be  pertectea  within  The  time  limited  by  law, 
otherwise  the  appellate  court  has  no  Jurisdiction,  22  O.  8.  268. 
A  party,  who  knowing,  chooses  not  to  pursue  his  remedy  by  ap- 
peal under  this  section  will  not  be  granted  relief  by  a  court  of 
equity,  1  C.  G.  G66. 

2  4684.  Comolidatioii  of  lapttnte  appeftlt,  eto.  When 
two  or  more  persons  have  taken  an  appeal,  accordinff 
to  the  preceding  section,  the  probate  judge  shall 
order  the  consolidation  of  such  cases,  and  the  rights 
of  all  parties  interested  shall  be  determined  by  the 
jury  in  the  one  case  thus  consolidated,  and  any  one 
of  the  appellants  may  sive  the  notice  required  in  the 

E receding  section ;  and  the  probate  judge,  upon  the 
ling  of  such  bond  and  transcript,  shall  issue  a 
notice  and  deliver  the  same  to  the  appellants,  return- 
able on  a  day  therein  named  not  beyond  fifteen  days 
which  shall  specify  the  time  of  meeting  of  the  par- 
ties before  the  court^  for  the  purpose  of  hearing  and 
determining  all  preliminary  questions  pertaining  to 
the  ease,    m  v.  %,  2  {  15,  16.] 

2  4535.  Itotioe  to  land  owners.  The  appellants  shall 
serve  the  notice  by  copv  on  all  persons  interested  in 
the  location  of  the  ditch  residing  within  the  county, 
and  if  any  person  so  interested  reside  out  of  the  county, 
or  can  not  be  served  by  a  copy  of  the  notice,  the 
apeUants  shall  cause  such  notice  to  be  published  for 
tnree  consecutive  weeks  in  some  newspaper  of  general 
circtdation  in  the  county,  and  proof  of  such  publica- 
tion shall  be  filed  in  the  probate  court  together  with 
proof  of  the  service  of  such  notice  on  all  persons  in- 
terested as  aforesaid,  at  least  three  days  before  the 
time  fixed  for  impaneling  the  jury.  [72  v.  30,  2 16.] 
-  2  4586.  Hearing  of  preliminary  matters  on  appeal. 
At  the  time  specified  in  the  notice*  the  probate  judge 
shall  hear  and  determine  all  preliminary  ques- 
tions pertaining  to  the  case,  and  if  he  find  that  the 
appeal  has  not  been  perfected  according  to  this  chap- 
ter, he  shall  dismiss  the  appeal  at  the  cost  of  the  appel- 
lant, and  certify  such  dismissal  to  the  trustees  of  the 
township,  who  shall  thereupon  proceed  as  if  no 
i4>peal  nad  been  taken;  but  the   judge   may,    in 
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his  discretion,  order  and  allow  the  correction  of  any 
technical  defect,  error  or  omission  in  making  such 
appeal.    [73  v.  11,  g  17.] 

Tho  probate  court  has  no  authority  to  review  the  proceed - 
ing9..of  the  trustees  for  supposed  errors  or  irregularities,  3  C.  C. 
H.482.    See  1  C.  C.  R.  180. 

J4W7.  Trial  to  JTxry.  If  the  judge  find  the  prelim- 
inary proceedings  for  appeal  in  substantiid  conformity 
with  tlie  provisions  of  this  chapter,  he  shall  select  a 
jury  of  twelve  disinterested  freeholders  of  the  county, 
not  resident  of  such  township,  who  shall  constitute 
a  jury  for  such  case,  and  shall  issue,  over  his  hand 
and  seal  of  office,  a  notice  of  such  selection,  directed 
to  the  sheriff  of  such  county,  returnable  on  a  day 
therein  named  not  beyond  forty  days,  which  notice 
shall  specify  the  time  of  meeting  of  the  jury  in  the 
court ;  if  any  of  the  jurors  fail  to  attend,  or  for  good 
cause  be  excused  from  serving,  or  be  set  aside  on  ac- 
count of  a  challenge,  the  panel  shall  be  filled  with 
talesmen  as  in  jury  cases  in  the  courts  of  common 

Sleas;  the  plaintiffs  shall  be  entitled  to  two  and  the 
efendants  two  peremptory  challenges,  and  may 
make  any  number  of  challenges  for  the  causes  for 
which  challenges  are  allowed  in  the  court  of  common 
pleas;  and  in  respect  to  challenges,  the  appellants 
shall  be  considered  one  party,  and  tne  petitioners  as 
the  other,  and  the  jury  shall  be  sworn  to  trv  all  the 
claims  which  are  represented  by  tho  appellants,  if 
there  be  more  than  one.    [73  v.  11,  §  17.] 

g  4638.  Jury  ihall  view  the  premises.  The  jury  shall 
then,  under  the  care  of  the  sheriff  or  deputy  sheriff, 
and  with  such  person  or  persons  as  the  court  may 
appoint  to  show  them  the  premises,  and  before  any 
testimony  shall  be  given,  except  the  plat  and  field 
notes  of  the  ditch,  if  there  be  any,  and  the  title 
papers  of  the  claimants,  if  produced,  which  in  that 
case  Uiey  shall  take  with  them,  proceed  to  examine 
the  ditch,  as  established  or  ordered,  and  the  property 
of  the  several  claimants  taken  therefor,  or  alleged  to 
be  injured  thereby,  and  after  making  such  examina- 
tion, shall  return  to  the  court  at  the  time  the  court 
shall  have  appointed,  whereupon  the  trial  before  the 
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jury  shall  proceed  in  the  same  manner  as  other  jury 
trials  in  said  court.    [73  v.  11,  §  17.] 

It  is  not  error  for  the  court  after  having  charged  the  jury  that 
"  before  they  could  find  in  favor  of  the  ditch,  they  must  find  that 
it  would  he  conducive  to  the  public  health,  convenience  or  wel- 
fare of  the  neighborhood  through  which  it  paraes,"  to  refuse 
to  further  instruct  the  jury  "that  the  burden  of  proving  the 
public  necessity  of  the  ditch  by  a  preponderance  of  testimony  in 
onthe  petitioners/'  1 C.  C.  130.  The  jury  are  to  determine  whether 
the  ditch  as  ordered  by  the  trustee*  will  conduce  to  the  public 
Ileal th,  convenience  and  welfare,  and  the  compensation  anri 
damages  resulting  from  the  establishment  of  the  ditch  thus 
ordered,  2  0.  C.  R.  482. 

}  4689.  The  form  of  the  yerdiot.  The  jury  shall  ren- 
der a  verdict  in  writing,  and  shall  find  therein:  first 
whether  it  will  be  conducive  to  the  public  health 
convenience,  or  welfare,  to  cause  the  proposed  ditcli 
to  be  established  or  located ;  second,  the  amount  o^ 
compensation  due  each  person  claiming  compensa- 
tion in  case  of  the  location  of  the  same,  which  shall 
be  computed  without  deduction  for  benefits  to  any 
property  of  such  person ;  third,  the  amount  of  dam< 
ages  resulting  to  all  parties  claiming  the  same ;  and 
the  judge  is  authorized  to  adjourn  the  proceedinga 
in  the  premises  from  time  to  time,  as  circumstances 
may  require.    [73  v.  11,  {  17.] 

in  an  action  on  appeal  from  the  order  of  township  trustees 
for  the  construction  of  a  ditch  where  the  proceedings  and  report 
of  a  jnrv  in  the  probate  court  have  been  reversed  and  remanded 
the  probate  court  has  authority  to  Impanel  a  second  Jury,  28  O.  S. 
600.  A  report  or  finding  of  the  jury  is  invalid  where  such  report 
or  finding  was  not  unanimous,  36  0. 8. 6S9.  The  duties  of  the  fury 
are  limited  to  rendering  a  verdict  in  writing  making  the  finding 
indicated  in  this  section,  1 G.  C.  130.  The  Jury  are  to  determine 
whether  the  ditch  as  ordered  bv  the  trustees  will  conduce  to  the 
public  health,  convenience  and  welfare,  and  the  compensation 
and  damages  resultixig  from  the  establisnment  of  the  ditch  thus 
ordered,  2  C.  C.  482.   See  45  O.  S.  496. 

§  4540.  Proeeedingf  on  the  retnm  of  the  verdict. . 
Upon  the  return  of  the  jury,  the  judge  shall  make  a 
record  of  all  the  proceedings  had  in  the  case  before 
him,  and  shall  also  make  such  order  as  to  the  pay^ 
ment  of  compensation  for  land  used,  or  damages 
Sustained,  as  the  jury  shall  report;  and  shall  also  &x 
Such  costs  in  the  proceeding,  as  are  provided  by  law 
in  similar  cases,  and  issue  execution  therefor.  [71  v, 
124, 1 18.] 
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{  4541.  Feei  and  ooitf  and  to  whom  taxed.  If  the  re- 
port of  the  jury  be  not  in  favor  of  the  appellant,  all 
costs  made  on  such  proceedings  in  the  court  shall  be 
taxed  to  and  paid  by  such  appellant,  and  collected  as 
judgments  at  law  in  other  cases ;  but  if  two  or  more 

Eereons  have  appealed,  and  the  report  of  the  jury  be 
ivorable  to  some  of  the  appellants,  and  against  the 
other  appellants,  the  iudge  shall  apportion  the  costs 
eouitabiy  among  all  the  appellants,  except  those  in 
Wnose  favor  the  report  of  tne  jury  is  made;  and  the 
Jurors  shall  be  allowed  one  dollar  and  fifty  ctnts  per 
day  each,  together  with  mileage  from  their  respec- 
tive residences  to  the  probate  court,  at  the  rate  of 
five  cents  per  mile.    [71  v.  124,  }  18.] 

2  4543.  Jndge  to  make  traai cript  and  tranimlt  it  to 
township  olerk.  The  probate  judge  shall  make  a 
transcript  of  all  the  proceedings  haa  before  him  in 
the  case,  and  transmit  the  same,  together  with  all 
the  files  and  papers  in  the  case  to  the  clerk  of  tho 
township ;  and  the  township  clerk  shall  notify  tho 
trustees  to  meet  at  his  office,  at  a  time  to  be  fixed  by 
him,  and  within  five  days  from  the  date  of  the  no- 
tice, to  determine  the  matters  growing  out  of  the 
appeal  and  verdict,  and  to  secure  the  construction  of 
the  ditch  in  the  manner  provided  in  this  chapter 
when  no  appeal  is  taken. 

Appeal  from  township  trustees  in  proeeedinffs  to  open^ 
widerif  etc.,  outlets  to  ditcheSy  etc^An  appeal  may  bo  taken  in 

fn'oceedln^s  by  township  ti*nstee8  to  cause  to  be  opened,  en- 
argcd,  widened,  altered,  deepened  and  walled  up  and  pro- 
tected any  sink  hole  or  Assure,  break  or  opening  m  the  r(x;k 
thereof  in  their  i-espective  townships,  that  may  be  used  as  the 
outlet  from  any  ditch,  drain  or  watercourse,  80  v.  206. 209  . 

MiscKLLANKors  DiTCH  CA9EB.— Compensation.— VoT  land 
appropriated  for  township  ditch,  the  land  owner  is  entitled  to 
full  compensation  and  is  also  entitled  to  damara  to  his  other 
lands  fi-t>m  which  the  appropriation  is  made,  1  C.  C.  R.  180. 
He  is  not  entitled  to  have  awarded  him  as  part  of  his  compen- 
sation the  value  ot  a  strip  of  land  not  actually  appropriated  on 
each  side  of  the  ditch;  nor  is  he  entitled  to  nave  the  costs  of 
constructing  such  portion  of  the  ditcli  as  the  trustees  apportion 
to  him  assessed  as  part  of  his  damaffes.  Id, 

Co«fo.— finJQining  apportionment  of  on  lands  not  benefitted, 
IC.  C.  R.  251. 

^rror.— Final  orders  of  township  trustees  establishing 
ditches,  etc.,  reviewable  by  petition  m  error.  Ix^nnction  re- 
straining constnictlon  of  ditch  not  the  appropriate  remedy, 
19  Bull  MS;  46  O.  8. 496 
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jSfVuteTics, — It  18  not  error  to  the  prciudico  of  land  owner 
on  trial  of  claim  fo<*  compensation  and  damages'  to  permit 
against  hia  objection  a  proiterly  qualified  witneiw  to  be  asked 
^^what  injury  as  matter  of  fact  the  ditch  woald  cause  to  the 
lands?*'  to  which- the  witness  answered  "none,"  ICC.  R.  130. 

Jurorx.— Findings  mast  l>e  unanimous,  36  O.  S.  639, 65  v.  155. 
Jury  may  be  impaneled  by  probate  court  when  case  remanded, 
»  O.  S.  619. 

JITtfceMfiy.— Decision  of  county  commissioners  final  as  to, 
26  O.  8.  4S6:  SO  O.  S.  486.  Under  $4520  (81  v.  81,)  trustees  should 
make  a  finding  that  ditch  is  ^^necesHary"  as  well  as  that  it  is 
^conducive  to  the  public  health,  etc.,'  2  C.  C.  R.  10.  The  re- 
cord of  the  proceedings  should  snow  such  finding,  and  where  no 
tax  or  aaseaament  has  been  ordei-ed  to  be  levied  or  assessed,  the 
want  of  such  finding  can  not  be  supplied  by  parol  proof.  Id. 

Notice,— FenoTkAl  to  owner  not  indisponsablo,  19  O.  S.  178. 
Finding  of  commissioners  sufficient  proof  of«  81  O.  S.  661.  No- 
tice to  railroad  company  by  service  on  local  agent  not  valid, 
SC.  C.B.  10.    See  $  6414,  nn. 

i\zr/ie«.— Receiver  of  railroad  company  competent  party 
plaintiff  in  suit  to  restrain  ditch  proceedings  against  company 
commenced  and  prosecuted  after  his  appointment,  2  C.  C.  R.  10. 

Petition  to  clean  ditch  does  not  give  power  to  make  a  new 
ditch  or  deepen  and  widen  one  already  constructed,  1  C.  C.  R, 
78. 

Powere  o/ township  trustees  in  establlahing  ditches  can  not 
exceed  the  limitations  of  the  statutes,  1  C.  C.  R.  666.  Power  to 
locate  additional  ditches,  1  C.  C.  R.  ISO. 

Be-tritU, — Power  of  probate  court  to  grant,  26  O.  S.  484. 

PBOCBKDINGS  ON  APPEAL  IN  BBMOYAL  OF  DRIFTS. 

2  4075.  Votioe  of  appeal^and  bond.  Any  person  in- 
terested in  Buch  improvement  may,  after  tne  same  is 
ordered,  take  an  appeal  from  the  proceedings  of  the 
commissioners  to  the  probate  court  of  the  proper 
county,  by  giving  written  notice  thereof  to  the  audi- 
tor of  such  county  within  five  days  aftor  the  decision 
of  the  commissioners,  and  by  filing  with  the  auditor 
a  bond  with  two  or  more  sufRcient  surotios,  condi- 
tioned to  pay  all  costs  made  upon  the  appeal,  in  case 
the  decision  of  the  commissioners  be  sustained  in  the 
probate  court,  which  bond  shall  bo  made  to  the  ac- 
ceptance of  the  county  auditor  and  the  probate  judge 
of  the  county,  indorsed  on  the  same,  and  filed  by 
the  probate  judge  with  the  other  papers  in  the  case ; 
and  when  two  or  more  persons  tase  an  appeal,  the 
probate  judge  shall  order  the  consolidation  of  such 
cases  into  one  case,  and  the  rights  of  all  parties  in 
interest  shall  be  investigated  by  the  jury  in  the  one 
thus  consolidated.    [74  v.  22.  U  7,  8.] 


I- 

} 
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Form  of  a^ppeal  bond— Know  all  men  by  these  presents,  that 

we, , ,  and ,  are  held  and  flnnly  bound  unto  the  state 

of  Ohio,  in  the  penal  sum  of dollars,  for  the  payment  of  which , 

well  and  truly  to  be  made,  we  jointly  and  severally  bind  our- 
selves, our  heirs,  executors,  and  administrators,  by  these  pres- 
ents, if  default  be  made  in  the  condition  following,  to  wit: 

Whereas,  said have  appealed  to  the  probate  court  from 

the  final  decision  of  the  commissioners  of county,  and  from 

their  proceeding  in  ordering  a  certain  improvement,  known  as 
\dacnbe  U\  [or  from  the  decision  of  the  county  commissioners  of 
oountyj,  apportioning  to  him of  the  labor  to  be  per- 
formed in  a  certain  improvement  ordered  by  them,  known  as 

[deacribe  iC\ :  now,  if  the  said shall  pay  all  the  costs  made 

upon  said  appeal,  in  case  the  decision  of  the  commissioners  be 
sustained  in  the  probate  court,  then  this  obligation  to  be  void. 

Witness  our  hands,  this day  of ,  189—. 

Indorsed,  approved,  and  accepted:' 

,  County  Auditor. 

,  Probate  Judge. 

§4676.  Traiuoript  and  filing  thereof.  The  county 
auditor  shall,  at  the  request  of  a  person  so  appocding, 
his  agent  or  attorney,  make  and  deliver  to  such  per- 
son, his  agent  or  attorney,  a  full  and  complete 
transcript,  auly  certified,  of  the  proceedings  had  in 
the  case,  which  transcript  shall  be  filed  with  the  pro- 
bate judge  of  the  county  within  ten  days  from  the 
filing  of  such  bond.    [74  v.  22,  ?  7.] 

§  4677.  Drawing  the  jury  and  venire.  The  probate 
judge,  upon  the  filing  of  mich  bond  and  transcript, 
shall  cause  to  be  drawn  from  the  jury  box,  aa  pro- 
vided by  law  in  other  cases,  a  jury  of  twelve  disinter- 
ested free-holders  of  the  county,  who  shall  constitute 
a  jury  for  such  case,  and  shall  issue  a  venire,  directed 
to  the  sheriff  of  such  county,  returnable  on  a  dav 
therein  named,  not  exceeding  thirty  days,  which 
shall  specify  the  time  of  meeting  of  the  jury  in  the 
probate  court,    [74  v.  22,  §  8.] 

2  4678.  Kotioe  of  the  meeting  of  the  jury.  The  appli- 
cant shall  notify  all  persons  interested  in  the  improve- 
ment, of  the  time  fixed  by  the  probate  court  for  the 
meeting  of  the  jury,  and  if  any  person  interested  in 
the  improvement  reside  out  of  the  state,  or  can  not  be 
served  in  writing  with  such  notice,  the  judge,  being 
notified  of  the  fact,  shall  cause  such  notice  to  be  pub- 
lished for  three  successive  weeks  in  some  newspaper 
printed  and  of  general  circulation  in  the  county ;  and 
proof  of  the  publication  of  such  notice  shall  be  filed 
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with  the  probate  court  before  the  impaneling  of  the 
jury,  together  with  the  proof  of  the  service  of  such 
notice  in  writing  on  all  persons  interested,  as  aforesaid 
at  or  before  the  time  so  specified.    [74  v.  22,  i  8.] 

J  4670.  Hearing  of  preliminary  matters.  At  the  time 
specified  in  the  notice,  the  probate  judge  shall  hear 
and  determine  all  preliminary  questions,  and  if  he 
find  tiiat  the  proceedings  in  appeal  have  not  been 
perfected,  he  snail  dismiss  the  appeal  at  the  costs  of 
the  appellant,  and  certify  such  dismissal  to  the  com- 
missioners of  the  countv,  who  thereupon  shall 
proceed  as  if  no  appeal  had  been  taken ;  but  the  judge 
may,  in  hia  discretion,  order  and  allow  the  correction 
of  any  technical  defect,  error  or  omission  in  midsing 
such  appeal.    [74  v.  22,  ?  9.] 

i  4580.  Oath  and  report  of  the  jury.  The  judge 
shall  administer  an  oath  to  the  jury  faithfully  and 
impartially,  and  upon  actual  view,  it  so  required  by 
either  party,  to  determine  whether  such  improve- 
ment wiUbe  conducive  to  the  public  health,  conven- 
ience, or  welfare,  and  the  jury  shall  file  a  report  with 
the  judge  within  five  days  after  taking  such  oath, 
unless  he,  for  good  cause  shown,  shall  allow  further 
time.    [74  v.  22,  8  9.] 

{  458L  Prooeedingi  on  report  of  jury.  Upon  the  re- 
turn of  the  jury  the  probate  judge  shall  make  a 
record  of  all  the  proceeoings  had  in  the  case  before 
him,  and  shall  also  make  such  order  as  to  payment  of 
costs  as  are  provided  by  law  in  similar  cases,  which 
costs,  together  with  those  made  before  the  commis- 
sioners, shall  be  divided,  to  be  paid  in  fair  proportion 
among  the  appellants,  in  conformity  to  the  report  of 
the  jury ;  but  if  the  report  of  the  jury  shall  not  be  in 
favor  of  the  appellant,  all  costs  made  on  such  pro- 
ceeding in  the  probate  court  shall  be  taxed  to  and 
paid  by  such  appellant,  and  collected  as  judgments 
at  law  in  other  cases ;  but  if  two  or  more  persons 
have  appealed,  and  the  report  of  the  jury  be  for 
some  and  against  the  other  appellants,  the  probate 
judge  shall  apportion  the  costs  equitably  among  all 
the  appellants,  except  those  in  whose  ravor  the  re- 
port of  tiie  jury  is  made ;  and  the  jurors  shall  be  al- 
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iowed  two  dollars  each  per  day,  together  with  mile- 
age, as  in  other  cases.    [74  v.  22,  {  10.] 


PBOCBEDINGS    IN    RELATION    TO    THE    CONSTRUCTION    OP 

LEVEES. 

i  4585.  Probate  oourt  may  order  oonitmotion  of  leveef . 
The  prohate  court  of  anv  countjr  may,  whenever 
found  to  be  conducive  to  the  public  health,  conveni- 
ence^  or  welfare,  cause  to  be  located,  established,  and 
constructed,  as  hereinafter  provided,  a  levee  within 
the  county  along  any  stream,  water-course  lake  or 
body  of  water  or  near  any  stream,  water-course,  lako 
or  body  of  water  of  any  kind  for  the  protection  of  land 
from  overflow.    [88  v.  504.] 

{4586.  Petition  therefor.  What  to  oontain.  Bond. 
When  there  is  filed  in  the  office  of  probate  judge  a 
petition,  signed  by  one  or  more  persons  owning,  con- 
trolling, or  occupying  lands  adjacent  to,  or  who  shall 
be  interested  in,  the  proposed  levee,  setting  forth  the 
necessity  for  the  same,  with  a  substantial  description 
of  the  proDOsed  starting  point,  route,  and  terminus, 
and  a  bond,  with  good  and  sufficient  surety  to  the 
approval  of  the  judge,  payable  to  the  state^  condi- 
tioned to  pay  all  proper  costs  and  expenses  m  such 
proceedings,  in  case  tne  levee  be  not  finally  ordered, 
the  probate  judge  shall  fix  a  time  for  hearing  the 
petition,  not  more  than  thirty  days  from  the  time  of 
fllinsr  the  same.    [73  v.  88,  ^  2.] 

2  4587.  Hotioe  to  partieg  intereited.  The  judge,  or 
one  of  the  petitioners,  shall  cause  a  notice  in  writing 
to  be  given,  at  least  ten  days  before  the  day  set  for 
hearing  the  petition,  to  the  owner  of  each  tract  of 
land,  and  to  tne  auditor  of  any  county  and  the  clerk  j 
of  any  township  which  may  be  afiected  by  the  pro- 
ceeding, of  the  filing  and  pendency  of  the  petition, 
and  the  time  the  same  will  be  for  hearing  before  the 
court;  and  if  any  person  owning  lands  which  may  be 
affected  by  the  proceeding  is  a  non-resident  of  the 
county,  or  if  such  owner  is  a  turnpike  or  railroad 
company,  such  notice  may  be  given  by  publication 
for  two  consecutive  weeks,  in  some  newspaper  of 
general  circulation  in  the  county ;  but  if  euch  rail- 
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road  company  has  a  pnncipaf  office,  or  a  regular 
ticket  or  ifreight  agent  m  the  county,  a  notice,  il  re- 

a  aired  by  the  indge^  may  be  served  by  leaving  a  copy 
lereof  with  the  principal  officer  in  charge  of  such 
office,  or  with  such  ticket  or  freight  agent,  in  which 
case  notice  to  such  railroad  company  need  not  be 
given  by  publication.    [73  v.  88,  §  2.] 

{  4588.  Application  for  damages.  An  owner  claim- 
ing compensation  for  lands  appropriated  for  the  pur- 
X>06e  of  constructing  any  such  levee,  shall  make  an 
application  in  writing  therefor  to  the  court,  on  or 
before  the  day  appointed  for  hearing  the  petition, 
and  on  failure  to  make  such  application,  such  owner 
shall  be  deemed  and  held  to  nave  waived  all  right  to 
such  compensation.    [73  v.  88,  {  8.] 

2  4589.  Hearing  on  preliminary  matters.  On  the 
day  set  for  the  hearing,  if  it  appear  to  the  court  that 
any  person  or  corporation  interested  in  the  levee  or 
embankment  has  not  been  notified  as  required  by 
this  chapter,  or  that  any  requisite  preliminary  steps 
have  not  been  taken,  the  court  snail  continue  the 
case  not  exceeding  twenty  days,  and  order  such  no- 
tice to  be  given  or  such  other  preliminary  steps  to 
be  taken ;  and  the  court  shall  have  power  at  any 
time  before  the  final  order  has  been  made  to  contin- 
ue the  case  and  order  notice  to  be  served,  as  re- 
quired in  i  4587,  upon  any  owner  of  lands  who  may 
be  found  to  be  affected  by  said  proceeding,  and  who 
has  not  been  served  with  such  notice ;  and  il  notice 
is  given  after  the  time  originalljr  appointed  for  the 
hearing  of  the  petition,  the  petition  snail  be  regard- 
ed, as  to  such  owner  so  notified,  as  appointed  for 
hearing  on  the  day  to  which  the  case  is  continued 
for  the  purpose  of  giving  such  notice.  [73  v.  88, 
{4.] 

{  4590.  Hearing  on  the  merits  and  proceedings  there- 
on. When  the  court  finds  that  notice  of  the  filing 
and  pendency  of  the  petition  has  been  given,  and  all 
other  preliminary  steps  taken,  it  shall  proceed  to 
hear  and  determine  the  petition  upon  the  papers  and 
evidence ;  and  if  the  court  is  satisned  that  the  levee 
will  be  conducive  to  the  public  health,  convenience, 
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or  welfare,  it  shall  forthwith  appoint  three  compe- 
tent, disinterested  freeholders  of  the  county,  who 
shall  be  sworn  to  faithfully  and  impartially  perform 
their  duty  as  such  viewers,  and  they,  with  the  aid  of 
a  com]>etent  engineer,  who  shall  be  appointed  at  the 
same  time  by  the  court,  shall  proceed  to  view  the 

E remises  along  the  proposed  route,  and  the  lands  to 
e  affected  by  the  proposed  levee,  and  make  a  report 
of  theirproceedings  in  writing  to  the  court  within 
fifteen  days  from  the  date  of  their  appointment,  un- 
less in  the  discretion  of  the  court,  a  longer  time  shall 
be  ^iven  them ;  which  report  shall  show  whether  in 
their  opinion  the  construction  of  the  levee,  substan- 
tially on  the  route  petitioned  for,  will  be  conducive 
to  the  public  health,  convenience,  or  welfare,  what 
owxiers  of  land  should  assist  in  the  construction  of 
the  proposed  levee,  and  in  defraying  the  costs  and 
expenses  thereof,  and  the  lots  or  lands,  and  the 
quantity  thereof,  which  will  be  benefitted  by  such 
levee,  and  if  the  court,  in  its  discretion,  deem  it 
necessary,  it  may  order  the  engineer  to  make  and 
return,  at  the  same  time  the  viewers  make  their 
report,  maps,  plats,  and  profiles  of  the  proposed 
levee  and  the  lands  which  may  be  affected  by  the 
same.    [73  v.  88,  i  5.] 

g  4591.  Hearing  of  applioation  for  damages.  If  the 
viewers  report  in  favor  of  the  construction  of  the 
levee,  the  court  shall  appoint  a  day,  not  later  than 
ten  days  from  the  filing  of  the  report,  when  it  will 
hear  and  determine  all  apphcations  for  compensation 
for  lands  appropriated,  and  the  necessity  for  the 
levee;  and  in  addition  to  the  petition,  report  of 
viewers,  maps,  plats,  and  profiles  of  the  engineer,  the 
court  may  hear  further  evidence  and  arguments  of 
counsel  for  or  against  the  construction  of  such  levee ; 
and  the  judee  snail  have  the  right  to  view  the  prem- 
ises before  the  final  order  is  maSe,  and  the  court,  if 
found  necessary,  shall  have  the  ri^ht  to  continue  the 
hearing  of  the  case  from  time  to  time,  in  its  discre- 
tion.     [73v.  88,  §5.] 

i  4592.    Compensation  must  be  paid  before  final  order. 


137  LEVEBS.  24693-4695 

Ko  final  order  for  the  construction  of  such  levee,  or 
any  part  thereof,  shall  be  made  until  the  full  amount 
of  compensation  for  land  appropriated  has  been  paid. 
[73  V.  88,  i  6.] 

i  4593.  The  final  order.  If,  upon  the  final  hearing 
of  the  case,  the  court  finds  that  the  levee  ought  to  be 
constructed,  and  is  necessary  and  will  be  conducive 
to  the  public  health,  convenience,  or  welfare,  it  shall 
order  the  same  to  be  located,  established  and  con- 
structed ;  and  it  shall  also  order  and  prescribe  the 
site  of  such  levee,  and  shall  direct  the  engineer  to 
finallv  locate,  level,  and  measure  the  same,  and  di- 
vide it  into  suitable  sections,  not  less  in  number  than 
the  number  of  owners  of  land  benefitted  by  its  con- 
struction, and  shall  prescribe  the  time  within  which 
the  work  upon  each  section  shall  be  completed,  and 
by  whom  paid  for.    [73  v.  88,  {7.] 

2  4694.  How  assettments  of  work  to  be  made.  A  per- 
son ownins  lands  abutting  on  or  over  which  such 
levee  shall  pass,  shall  have  his  section  assigned 
thereon,  within  or  along  the  boundarv  of  his  lands, 
to  the  extent  of  the  assessment  madfe  against  such 
owner,  when  the  frontage  is  sufficient,  otherwise  the 
same  shall  be  thus  assessed  as  far  as  practicable ;  and 
in  determining  the  number  of  owners,  tenants  in 
common,  and  the  owners  of  a  life  estate  in  any  tract 
of  land  with  tenants  in  common,  ma^  be  counted  as 
one,  and  the  court  may,  in  its  discretion,  order  sucli 
tenants  in  common,  and  such  owners  of  a  life  estate, 
to  pay  for  the  work  on  a  single  section  jointly,  in 
proportion  to  the  value  of  their  respective  interests. 
[73  V.  88,  i  7.] 

2  4596.  Costs  and  statements  for  parties.  The  court 
shall  allow  and  assess  all  the  reasonable  fees,  costs, 
and  expenses  of  locating  and  establishing  such  levee, 
and  shall  apportion  the  payment  of  the  same  equit- 
ably among  the  parties  to  be  benefitted  thereby,  and 
prescribe  the  time  within  which  the  assessment  shall 
be  paid,  and  render  judgment  therefor,  to  be  col- 
lected as  other  judgments ;  and  the  judge  shall,  if  re- 
quested, prepare  for  the  use  of  the  ^arty  making  the 
request  a  brief  statement  in  writing,    describing 
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briefly  his  apiK>rtionment  of  the  levee,  together  with 
the  length,  height,  width,  and  slope  oi  the  same,  the 
amount  of  costs  assessed  against  such  party,  and  the 
expenses  of  performing  the  work  apportioned  to 
such  party,  when  to  be  paid,  and  by  what  time  the 
work  shall  be  completea.    [73  v.  8S,  3  8.] 

§  4596.  Meaning  of  the  word  "levee,*'  in  thii  ehapter. 
The  word  ''levee,"  in  this  chapter,  shall  be  under- 
stood to  embrace  and  include,  with  or  without  being 
specially  mentioned  in  the  petition  for  a  main  levee, 
an V  side,  lateral,  or  spur  levee,  or  levees  necessary 
to  DO  constructed  to  secure  the  objects  and  purposes 
for  which  any  main  levee  may  be  made.    [73  v.  88, 

{4097.  Changes  in  rente  anthoriied.  The  court 
may,  in  making  the  final  order,  on  the  recommenda- 
tion of  the  viewers  and  engineer,  or  of  the  jury,  alter 
or  change  the  termini  and  route  of  a  proposed,  levee, 
from  that  set  forth  in  the  petition,  so  as  more  effec- 
tually to  secure  the  objects  and  purposes  of  the  origi- 
nal petition,  if  the  compensation  for  lands  appropri- 
ated is  not  affected  thereby.    [73  v.  88,  {  10.] 

{  4698.  When  another  viewer  or  engineer  appointed. 
If  a  viewer  or  the  engineer  die,  resif^n,  or  refuse, '  or 
neglect  to  perform  the  duties  required  of  him,  the 
court  shall  forthwith  appoint  an  eligible  person  to 
fill  his  place,  who  shall  qualify  and  perform  the  du- 
ties the  same  as  if  originally  appointed.    [73  v.  88, 

I  4599.  When  riprapping  to  be  done.  If  it  be  found 
necessary  by  the  court  to  protect  such  levee  from 
being  washed  away  by  high  waters  or  freshets,  that 
any  portion  of  the  same  should  be  riprap ped  or  oth- 
erwise protected  by  stone  or  timber,  in  its  final  or- 
der, it  mav  direct  additional  work  to  be  done,  par- 
ticularlv  describing  its  kind  and  character,  and  the 
particular  place  and  the  sections  on  which  the  same 
shall  be  done.    [73  v.  88,  { 12.  ] 

}  46990.  Oourt  nuqr  order  oonstmefelon  of  flood-gale, 
ele.,  finr  draining  lands.  If  it  be  found  necessary  bv  the 
court  to  construct,  erect,  build  and  operate  any  flood- 
gate or  flood-gates,  pump  or  pumps,  elevator  or  ele- 
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vators  along  any  portion  of  said  levee  for  the  purpoie 
of  draining  the  lands  benefited  by  said  levee,  in  its 
final  order  it  may  direct  the  same  to  be  done,  par- 
ticularly describing  its  kind  and  character  and  the 
place  or  places  and  locality  or  localities  on  which  the 
same  shall  be  done.    [88  v.  504.] 

2  ««00.  The  jury  and  venire.  If  at  any  time  set  for 
bearins  the  petition  any  party  in  interest  demand  a 
jury,  the  probate  ]adge  shall  select  and  impanel  a 
'  jury  of  twelve  disinterested  freeholders  of  the  coun- 
ty, who  shall  constitute  a  jur^  for  the  case,  in  which 
case  no  viewers  shall  be  appointed,  and  the  probate 
judge  shall  issue  a  venire  for  such  jury,  directed  to 
the  sheriff  of  the  county,  returnable  at  a  day  therein 
named,  not  exceeding  twenty  days,  which  venire 
shall  specify  the  time  of  meeting  of  the  jury  in  said 
court;  and  the  rights  of  all  the  parties  in  interest  shall 
be  investigated  in  one  case  and  by  one  jury.  [73  v. 
88,  i  13.1 

Body  of  men  under  this  section  is  hot  a  Jury  within  the  mean- 
iufi  of  the  constitution.  25  O.  8.  91. 

i  4601.  Impaneling  jnry  and  form  of  verdict.  At  the 
time  fixed  for  the  meeting  of  the  jury,  any  party  in- 
terested may  challege  any  juror  for  cause,  ana  the 
court  shall  hear  and  determine  all  further  prelimi- 
nary questions  pertaining  to  the  case,  and  may  di- 
rect tne  sheriff  of  the  county  to  fill  any  vacancies 
which  may  then  be  in  the  panel  *  arising  from  any 
cause ;  ana  the  judge  shall  thereupon  administer  an 
oath  to  the  jurors,  mithfully  and  impartially  to  try 
the  issues  submitted  to  them  in  the  case,  and  a  true 
verdict  render  according  to  the  law  and  evidence, 
and  the  jury  shall  in  their  verdict  report  in  writing 
to  the  court: 

1. — Whether  the  proposed  levee  will  be  conducive 
to  the  public  health,  convenience,  or  welfare. 

2. — ^The  amount  of  compensation  each  person 
claiming  compensation  for  lands  appropriated  for  the 
construction  of  the  proposed  levee,  is  entitled  to  in 
case  the  same  is  located. 

3. — What  owners  of  lands  should  assist  in  the  con- 
struction of  the  proposed  levee,  and  in  defraying  the 
costs  and  expenses  thereof,  and  the  lots  and  mnds. 
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and  the  qoantit]^  thereof  which  will  be  benefitted  by 
such  levee,  specifying  the  sections  and  work  to  be 
done  and  by  whom  to  be  paid  for,  as  provided  in  this 
chapter.    [73  v.  88,  §  14.] 

i  4602.  Trial  to  the  jury.  The  jurors  may,  in  the 
discretion  of  the  court,  before  making  up  their  ver- 
dict, be  ordered  to  view  the  premises  along  the  route 
of  the  proposed  levee,  and  the  court  shall  direct  the 
engineer  to  make,  return,  and  lay  before  the  jury, 
the  necessary  maps,  plats,  and  profiles  of  the  pro- 
posed levee  and  the  lands  which  may  be  afiected  by 
the  same ;  the  parties  in  interest  may  offer  evidence, 
and  may  be  heard  in  person  and  by  counsel  before 
the  jury,  and  the  jury  shall  be  subject  to  the  judicial 
direction  of  the  court  in  the  hearing  of  the  case  and 
in  making  up  its  findings  or  verdict,  and  shall  return 
a  verdict  witnin  ten  days  after  being  sworn,  unless 
the  court,  for  good  cause  allow  further  time ;  and  it 
is  authorized  to  adjourn  the  proceedings  in  the  prem- 
ises as  the  circumstances  of  the  case  may  require. 
[73  V.  88,  i  15.] 

2  4603  Prooeedings  on  the  verdict.  Upon  the  re- 
turn of  the  verdict  and  report  of  the  jury,  the  court 
shall  receive  the  same,  if  found  regular  and  in  ac- 
cordance with  law,  and  thereupon  discharge  the 
jury,  but  if  not  found  regular  and  in  accordance  with 
law,  he  shall  recommit  the  case  to  the  jurv  with 
proper  instructions,  to  return  the  same  in  conformity 
with  the  law ;  and  after  the  jury  have  returned  their 
verdict  and  reported  according  to  law,  they  shall  be 
discharged,  aud  the  court  shall  proceed  to  confirm 
the  verdict  and  report,  if  found  to  be  favorable  to  the 
construction  of  the  proposed  levee,  and  shall  also 
make  an  order  for  the  payment  of  compensation,  as 
ioundby  the  jury,  for  lands  appropriated,  and  also 
for  the  performance  of  such  things  as  the  jury  shall 
find  in  their  verdict ;  and  the  court  shall  also  make 
and  enforce  such  further  orders  in  the  premises  as 
are  prescribed  in  J  J  4593,  4594,  and  4595,  and  all  such 
orders  as  ma^  be  necessary  to  the  complete  accom- 
plishment of  the  objects  and  purposes  of  this  chaj^ 
ter.    [73  V.  88, 8  16.] 
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{  4604.  Feel  and  ooitt.  Jurors  and  viewers  shall 
each  be  allowed  pay  at  the  rate  of  one  dollar  and 
fifty  cents  per  day,  and .  mileage  at  five  cents  per 
mile  from  tneir  residence  to  the  office  of  the  probate 
judge,  and  from  there  to  the  place  of  the  location  of 
the  proposed  levee,  in  case  of  a  view ;  and  the  engi- 
neer shall  be  allowed,  not  to  exceed  nve  dollars  per 
day,  while  actually  employed,  and  all  other  costs  and 
expenses  shall  be  taxed  as  is  provided  by  law  in 
similar  cases,  and  all  costs  and  expenses  of  the  pro- 
bate judge  shall  be  collected  and!^  retained  by  him 
but  not  in  excess  of  those  allowed  by  any  other  law. 
[73  V.  88,  i  17.] 

2  4000.  Court  may  oorreot  errors,  etc.  The  probate 
court  shall  have  power  to  correct  any  irregularities 
or  clerical  errors  or  mistakes  in  the  report  of  the 
viewers,  or  in  the  verdict  of  the  jury  in  relation  to 
the  lots  and  lands,  and  the  quantity  and  the  owner- 
ship therof,  if  the  levee  shall  be  ordered  to  be  con- 
structed, and  upon  a  final  order  bein^  made  for  the 
construction  of  the  proposed  levee,  the  j  udge  shall 
make  a  record  of  the  proceedings  had  in  the  ca.se ; 
and  the  court  may,  after  final  order  extend  the  time 
for  the  completion  of  the  work  on  any  section  of  the 

Proposed  levee,  if  deemed  necessary.    [73   v.    88, 

24606.  When  prooeedinge  to  be  dismissed.  If  the 
viewers  or  the  jury  report  against  the  construction 
of  the  levee,  or  if  the  court  at  an}r.  stage  of  the  pro- 
ceedings before  the  final  order  is  made,  find  that 
such  levee  should  not  be  constructed,  the  court  shall 
dismiss  the  proceedings  at  the  costa  of  the  petition- 
ers, who  shall  be  bound  jointly,  for  the  costs  and 
expenses,  with  the  principal  or  principals  on  the 
bond  given,  as  provided  in  |  4586,    [73  v.  88,  ?19.] 

24607.  Sepair  of  levees.  When  it  becomes  neces- 
sary to  repair  any  levee  constructed  under  the  pro- 
visions of  this  chapter,  or  under  any  other  law,  or 
under  any  agreement  of  the  owners  of  the  lands  af- 
fected b^  such  levee,  the  same  shall  be  done  under 
the  provisions  of  this  chapter,  and  the  proceedings 
therefor  shall  conform  as  far  as  possible  to  proceed- 
ings under  this  chapter  for  the  location  of  a  levee* 
t^  V.  257 ;  73  V.  83,  f  20.] 
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i  4608.  When  levee  interseots  wateroonne  or  another 
levee.  If  the  route  of  any  proposed  levee  extend 
along  any  natural  stream  or  watercourse  and  over, 
including  or  connected  with  the  line  of  anv  levee 
already  constructed  or  partly  constructed,  tno  par- 
ties interested  shall  be  entitled  to  have  the  amount 
of  work  and  expense  they  have  already  been  to  in 
the  construction  of  such  levee,  taken  into  account  in 
determining  the  question  of  what  further  work  and 
expense,  if  any,  they  shall  be  required  to  pav  ior,  in 
the  construction  of  the  proposed  levee.  [73  v.  88, 
121.] 

}4600.  Proeeedings  when  levee  beneflte  a  road. 
When  any  levee  established  under  this  chapter  af- 
fects beneficially  any  public  or  incorporated  turn- 
pike road  or  railroad  so  that  the  road-bed  or  track  on 
any  such  road  will  be  made  better  or  safer  by  the 
construction  of  the  levee,  there  may  be  apportioned 
to  the  county,  if  a  county,  state^  or  free  turnpike 
road,  to  the  township,  if  a  township  road,  and  to  the 
company,  if  a  corporate  turnpike  road  or  railroad, 
such  portion  of  the  work,  costs,  and  expenses  there- 
of, as  if  they  were  private  individuals,  and  the  court 
shall  require  them  to  pay  for  such  work  and  pay 
such  costs  and  ex|>en8es  in  like  manner  as  Individ- 
ual8,  except  that  when  a  county  or  township  is  or- 
dered to  pay  for  any  such  work  and  pay  such  costs 
and  expenses,  the  commissioners  of  the  county  and 
the  trustees  of  the  J^wnship  are  required  to  pay  for 
such  work  and  such  costs  and  expenses  from  the 

rsneial  fond  of  the  county,  or  township.    [73  v.  88, 
22.] 

2  4610.  The  sale  of  the  work.  The  levee  shall  be 
constructed  and  compensation  paid  within  the  time 
specified  in  the  order  of  the  court,  and  upon  the 
making  of  the  final  order,  the  judge  shall  immediate- 
ly givd  notice  of  the  sale  of  such  work  by  sections,  or 
parts  of  sections,  to  the  lowest  bidder,  by  printed  or 
written  handbills ;  the  time  of  sale  shall  not  be  less 
than  ten  nor  more  than  twenty  days  from  the  date 
of  the  notice,  and  the  place  shall  be  either  at  the 
door  of  the  court  house,  or  at  either  terminus  of  the 
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levee,  as  the  judge  may  direct;  and  he  shall  take 
such  security  for  the  performance  of  such  work  and 
for  the  payment  of  all  damages  to  the  parties  inter- 
ested in  case  the  same  is  not  completed  within  the 
time  and  in  the  manner  prescribed,  as  he  may  deem 
necessary,  and  he  shall,  immeiliately  after  such  sale, 
enter  his  proceedings  on  his  journal  and  make  them 
a  part  of  the  record  in  the  case ;  and  he  shall,  in  case 
ofa  sale  of  the  work  to  the  person  who  is  ordered  to 
pay  for  the  same,  only  talEe  the  bond  as  aforesaid. 
[73  V.  88,  i  24  J 

]  4611.  Wken  atMSiment  to  go  on  duplioato.  In  all 
other  cases  the  judge  shall  fix  the  time  within  which 
the  parties  who  have  been  ordered  to  pay  for  the 
work  so  sold,  shall  pay  into  the  court  their  portion 
of  the  work  at  the  price  so  sold,  and  in  case  the 
same  is  not  paid  b^  the  time  so  fixed  he  shall  certify 
to  the  county  auditor  the  several  amounts,  including 
costs  and  expenses  apportioned  so  assessed  againiS 
each  owner  or  person  interested  as  aforesaid,  not  be- 
fore paid,  describing  each  piece  or  parcel  of  land  so 
to  be  changed ;  and  the  auditor  shall  thereupon  enter 
the  same  on  the  duplicate  to  be  collected  as  other 
taxes,  and  when  collected  the  same  shall  be  paid 
over  to  the  persons  entitled  thereto,  upon  the  order 
of  the  probate  iudge,  whenever  he  shall  be  satisfied 
that  the  several  sections  have  been  completed  ac- 
cording to  the  order  of  the  court  before  made;  in 
case  oia  failure  to  sell  any  portion  of  the  work  at 
anv  lettings,  and  in  case  any  purchaser  at  any  letting 
fails  to  ^ve  bond  or  complete  any  part  of  the  work 
as  required,  the  judge  shall  proceed  to  a^i^in  lot  the 
same  and  makeiul  necessary  orders  in  relation  there- 
to as  prescribed  in  this  section.    [73  v.  88,  §  24.] 

{  4618.  Ho  penon  may  oomplaia  of  error  vnlesi  ma- 
torially  affected.  No  person  shall  be  permitted  to 
take  advantage  of  any  error  committed  in  any  pro- 
ceeding to  locate,  establish,  and  construct,  or  repair 
a  levee  under  the  provisions  of  this  chapter,  nor  of 
any  error  committed  by  the  probate  judge  or  probate 
court,  the  viewers,  or  the  jury  in  the  case,  or  hy  the 
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engineer  or  other  person,  in  sach  proceedings,  nor  of 
any  informality,  error,  or  defect  appearing  in  the 
record  of  the  proceedings,  nor  of  want  of  notice  to 
the  owner  of  any  lands  affected  thereby,  unless  the 
party  complaining  is  first  shown  to  be  materially  and 
substantially  affected  thereby.    [73  y.  88,  i  25.] 

3  4618.  Belief  in  oaie  of  manifest  error.  But  the 
court  in  which  any  action  may-be  brought  to  enjoin, 
reverse,  or  declare  void  the  proceedings  by  which 
any  such  levee  is  ordered  to  be  located,  established, 
constructed,  or  repaired,  or  to  enjoin  the  performance 
of  any  work,  or  the  assessment  or  collection  of  any 
costs  and  expenses  ordered  by  the  probate  court  for 
the  purposes  aforesaid,  may,  if  there  be  manifest 
error  in  such  proceedings  affecting  materially  the 
substantial  rights  of  any  plaintiff,  in  such  action,  set 
the  same  aside  as  to  such  plaintiff  without  affecting 
the  rights  or  liabilities  of  the  other  parties  in  interest; 
and  the  court  shall,  on  the  final  hearing,  make  sucli 
order  in  the  premises  as  may  seem  equitable  and  just, 
and  may  order  the  work  done,  and  the  costs  ana  ex- 
penses paid,  bv  the  plaintiff,  or  the  amount  of  money 
returned  to  tne  auditor  of  the  county  against  the 
plaintiff,  or  any  part  thereof,  to  rt$main  on  the  dupli- 
cate for  collection,  or  may  perpetually  enjoin  the 
same  or  any  part  thereof ;  the  costs  of  such  action, 
and  of  the  proceedings  had  therein  shall  be  appor- 
tioned among  the  parties,  or  paid  out  of  the  county 
treasury,  in  whole  or  in  part,  as  justice  and  equity 
may  require  and  the  court  direct.    [73  v.  88,  J  26.] 

}  4614.  When  and  how  towmhip  tmsteei  may  eitab« 
liflh  levees.  The  trustees  of  any  township  through 
which  a  stream  or  river  subject  to  overflow  passes 
may,  on  application  of  any  party,  enter  upon  any 
land  in  their  township,  to  view  any  proposed  levee 
or  embankment,  for  the  purpose  of  protecting  anv 
land  held  bv  more  than  one  person,  and  cause  such 
levee  or  embankment  to  be  located  and  constructed, 
whenever,  in  their  opinion,  the  same  is  demanded  b^ 
or  will  be  conducive  to  the  public  health,  conveni- 
ence, or  welfare ;  and  they  may  appropriate  private 
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property,  according  to  the  provisions  of  law  relating 
to  the  ai>propriation  of  private  ]>roperty  to  the  use  of 
corporations;  but  before  any  proceedings  shall  be 
taken  by  the  trustees  under  this  section,  the  expenses 
and  cost  of  location  and  construction,  and  all  other 
costs  and  expenses  necessary  or  incident  to  the  loca- 
tion or  construction  of  the  proposed  levee,  shall  be 
guaranteed  or  ptaid  to  the  trustees  by  the  parties,  or 
some  of  them,  interested  in  the  construction  of  the 
levee.    [57  v.  88,  U  1,  2.] 


PBOCKBDINOS  ON   APPEAL    IN   STATE  ROAD  CASE. 

J  4627.  Votioe  of  appeal  and  bond.  An  appeal  from 
the  final  decision  of  the  commissioners,  on  any  appli- 
cation for  damages  or  compensation  sustained  by  the 
location  of  any  state  road,  shall  be  allowed  to  the 
probate  court  of  the  proper  county,  if  notice  of  such 
appeal  be  siven  by  the  appellant  during  the  same 
session  of  the  commissioners  at  which  such  decision 
waa  made,  and  the  appellant  shall,  within  ten  days 
thereafter,  enter  into  bond  with  good  and  sufficient 
surety,  to  be  approved  by  the  county  auditor,  for  the 
payment  of  all  costs  and  expenses,  arising  from,  or  in 
consequence  of,  such  appeal;  and  the  appellant  shall, 
within  five  day's  thereafter,  deliver  to  the  probate 
judge  a  transcript  of  the  proceedings  had  before  the 
commissioners.    [51  v.  388,  3  l^O 

Form  qf  appeal  bond.— Know  all  men  by  these  presents,  that 

we, , ,  and ,  are  held  and  are  firmly  bound  unto  the 

state  of  Ohio  in  the  sum  of  [name  amount  equal  to  double  the 
probable  oosts],  for  the  payment  of  which  we  jointly  and  sever- 
ally bind  ourselves,  our  heirs,  executors,  and  administrators,  if 
deuult  be  made  in  the  condition  following,  to  wit: 

Whereas  the  said has  taken  an  appeal  to  the  probate  court, 

from  the  final  decision  of  the  county  commissioners  on  his  ap- 
plication for  damages  [or  compensation]  sustained  by  the  loca- 
tion of  the  state  road  leading  from to ,  [or  known  as 

the and road] :  now  u  the  said , ,  shall  pay  all 

costs  arising  from,  or  in  conseauence  of,  such  appeal  that  may 
be  adjudged  against  him,  then  Uiis  obligation  to  be  void ;  other- 
wise to  be  ana  remain  in  full  force  and  effect. 

Witness  our  hands,  this day  of ,  1«>— . 

Sure^  approved  tms ,  18^—. ,  > 

— ,  Ctounty  Auditor.  > 
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3*4688.  Snmmoni.  The  Jurj  and  ito  prooeedinf^ 
Upon  receiving  the  transcript,  the  judge  shall  imme- 
diately issue  a  summons  a^nst  the  ooligors  in  the 
bond  ISled  under  §  4618,  which  shall  be  served  and 
returned  as  other  writs  of  like  character;  in  such  suit 
the  appellant  shall  be  plaintiff  and  the  obligors  de- 
fendants; and  upon  the  return  of  service,  the  judge 
shall  cause  a  jury  of  twelve  men  to  be  selected  and 
returned  by  the  sheriff  and  clerk  as  provided  by  law, 
and  such  proceeding  and  trial  may  be  had  before  the 
jury  as  are  provided  in  chapter  four;  (1)  and  upon  re- 
turn of  their  verdict  to  the  probate  j  udge,  he  shaU  enter 
the  same  on  record,  with  the  former  proceedings,  and 
certify  the  decision  to  the  county  auditor,  and  the 
decision  made  and  recorded  shall  be  final,  except  as 
hereinafter  provided.    [61  v.  388,  i  12.] 

$  4688  et  »eq. 

2  4629.  Costs  on  appeal.  In  all  cases  of  appeal  from 
the  final  decision  of  the  county  commissioners,  as 
provided  in  2  4627,  the  appellant  shall  pay  all  costs 
that  may  accrue  in  consequence  of  said  appeal,  unless 
the  award  rendered  by  the  jury  in  the  probate  court 
shall  exceed  in  amount  the  award  rendered  bv  the 
jury  appointed  by  the  county  commissioners.  \p\  v. 
388,  2  13.] 

2  4680.  When  oosts  and  damagei  paid  by  oonntj.  If, 
upon  the  reception  of  the  decision  obtained  in  the 

Srobate  court,  the  county  commissioners  shall  not 
eem  the  road  of  sufficient  importance  to  cause  the 
expenses  incurred  and  damages  assessed  in  the  pro- 
bate court  to  be  paid  by  the  county,  they  may  refuse 
to  establish  the  same,  unless  the  parties  interested  in 
the  location  of  the  road,  shall  pay  or  cause  to  be  paid, 
before  the  opening  of  the  road,  to  the  satisfaction  of 
the  county  commissioners,  in  case  the  road  is  estab- 
lished a  highway,  all  expenses  incurred  and  damages 
assessed ;  but  the  commissioners,  if  in  their  opinion 
a  part  onlv  of  the  road  will  be  of  public  utility,  may 
record  ana  establish  such  useful  part,  and  reject  the 
residue,  in  case  it  be  capable  of  division.  [51  v.  388, 
214.] 
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3  4638.  Feei  and  eoiti.  For  services  required  bv 
22  4627, 4628,  the  officers  and  other  persons,  shall  each 
be  entitled  to  the  same  fees  u3  they  are  entitled  to  by 
law  for  like  services  in  other  cases ;  the  auditors  to  be 
paid  out  of  the  county  treasury,  and  the  judge  and 
others  entitled  to  fees,  to  be  taxed  in  the  bill  of  costs 
in  the  cause  in  court.    [51  v.  368,  2  16.] 


APPBAIiS  IN  ROAD  CASES. 

24687.  When  order  to  open  road  may  be  exeented. 
No  order  of  the  county  commissioners  for  the  estab- 
lishment of  a  county  road,  or  for  the  alteration  or 
vacation,  in  whole  or  in  part,  of  a  state  or  conntv 
road,  or  changing  the  width  of  a  county  road,  shall 
be  executed  until  twenty  days  have  elapsed  after  the 
entry  of  such  order  in  the  record  of  the  commission- 
ers, and  no  order  shall  issue  to  open  any  township 
road  until  fifteen  days  after  the  same  has  been  es- 
tablished, at  which  time  the  clerk  of  the  township  may 
issue  such  order,  by  direction  of  the  trustees,  unless 
an  appeal  has  been  perfected.  [53  v.  119,  2  1;  74  v. 
167,  2  33.] 

2  4688.  Who  may  appeal  to  probate  oonrt.  An  ap- 
peal from  the  final  order  of  the  county  commission- 
ers establishing  a  county  road,  or  altering  or  vacat- 
ing, in  whole  or  in  part,  a  state  or  coun^  road,  or 
changing  the  width  of  a  county  road,  may  be  taken 
to  the  probate  court  of  the  same  county  by  an^  per 
son  having  an  estate  in  fee,  for  life,  or  years,  in  any 
lands  or  tenements  situate  in  any  township  in  the 
county,  in  or  through  which  township  such  new, 
altered,  ch^mged,  or  vacated  road  passes,  or  bv  the 
husband  of  any  married  woman,  or  guardian  of  any 
ward  having  such  an  estate.  [53  v.  119,  2  2.] 

{4689.  Appeal  bond.  To  perfect  such  appeal,  the 
appellant  shall  execute  witn  sufficient  sureties,  or 
cause  to  be  executed  by  sufficient  sureties,  to  be  ap 
proved  by  the  county  auditor,  a  bond  or  undertak- 
ing, payable  to  the  state,  in  a  penal  sum  of  not  less 
than  one  hundred  nor  more  than  three  hundred  dol- 
lars, in  the  discretion  of  the  auditor,  conditioned  lor 
the  payment  by  such  appellant  of  all  costs  that  may 
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be  adjudged  against  him  in  the  probate  court,  or  in 
any  other  court,  to  which  the  proceeding  may  be 
removed  by  petition  in  error,  which  bond  shall  be 
filed  with  the  auditor  on  or  before  the  twentieth  day 
after  the  entry  of  the  order  appealed  from  in  the  rec- 
ord of  the  commissioners ;  but  minors,  idiots,  or  lun- 
atics, or  their  guardians  respectively,  may  appeal 
without  giving  bond,  by  causing  an  entry  to  that 
effect  to  be  made  within  the  period  aforesaid,  by  the 
county  auditor  in  the  record  of  the  commissioners. 
[53  V.  119,  ^3.] 

The  appeal  is  pei-fected  when  the  bond  is  filed  and  to  the 
acceptance  of  the  auditor,  24  O.  S.  00.  Appeal  from  oi-der  to 
establish  one  road  and  vacate  another  carries  both  proceed- 
ings, Id. 

2  4690.  Auditor  to  transmit  papers  to  court.  With- 
in ten  days  after  the  filing  of  an  appeal  bond,  or  the 
making  of  an  entry  for  an  appeal,  as  aforesaid,  the 
county  auditor  shall  transmit  to  the  probate  court 
the  original  papers  in  thc^  proceedings  and  a  certified 
transcript,  from  the  recora  of  the  commissioners,  of 
all  proceedings  and  orders  had  or  made  by  or  before 
them  therein,  upon  the  receipt  of  which,  the  probate 
judge  shall  forthwith  docket  the  proceedings,  styling 
the  petitioners  plaintifis,  and  the  appellants  defend- 
ants, and  shall  set  a  day  for  the  hearing  thereof, 
which  shall  not  be  later  tnan  the  twentieth  day  after 

such  docketing  of  the  appeal.     [53  v.  119,  §  4.  J 

The  iurisilictlon  of  (he  probate  couri  is  not  lost  bj'  failure  of 
the  auditor  to  transmit  the  necessary  papers,  24  O.  S.  60. 

§  4691.  When  court  may  affirm  or  set  aside  proceed- 
ings. If,  upon  the  hearing  of  the  matter,  it  appear 
that  the  proceedings  previous  to  the  appeal  were,  in 
substance,  regular  and  legal,  and  if  no  exception  be 
taken  by  any  claimant  of  compensation  and  damages 
to  the  assessment  returned  to  and  approved  by  tiie 
county  commissioners,  the  probate  court  shall  affirm 
the  orders  of  the  commissioners,  and  enter  a  judg- 
ment against  the  appellants  for  all  costs  created  by 
the  appeal ;  but  if  the  previous  proceedings  are  found 
to  be  substantially  erroneous,  the  court  shall  set 
them  aside,  and  order  another  view  by  three  disin- 
terested freeholders  of  the  county,  to  be  appointed 
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by  the  court,  who  shall  perform  the  same  duties  that 
are  required  by  chapter  two!  of  viewers  appointed  by 
county  commissioners,  except  that  they  snail  make 
their  return  to  the  probate  court.  [53  v.  119,  }  6.] 
$  4616,  B.  S. 

Entry  affirming  proceedings.— This  cause  comes  into  this  court 

by  appeal  from  the  final  decision  of  the  commissioners  of 

county,  in  relation  to  the  establishment  of  a  county  road  on 

Eetltion  of  the  said and  others ;  and  the  court  f^ndinif,  upon 
caring  and  inspection,  that  the  proceedings  had  by  and  before 
the  commissioners,  previous  to  the  appeal,  were,  in  substance  "^i 
regular  and  legal,  and  no  exception  being  taken  by  any  claimant 
of  damages  to  the  assessment  returned*  to  said  commissioners, 
said  proceedings  are  afldrmed,  and  it  is  ordered  that  the  appel- 
lant pay  all  costs  thai  have  been  created  by  the  appeal. 

Entry  reversing  proceedings,— [Title.)  [Continue  as  in  preceding 
form  to  ♦  1  erroneous  In  this,  to  wit :  [state  the  error]  and  the 
same  are  hereby  reversed  and  set  aside,  and  thereupon  the  court 
appoints , , ,  three  judicious  disinterested  freehold- 
ers of  the  county  as  viewers  and as  surveyor  of  said  road.   It 

is  therefore  ordered  that  the  said  viewers  and  surveyor  meet  at 

[name  j^ace]  on  the day  of ,  189—,  at o^clock,  and 

after  being  duly  sworn  proceed  to  view  and  survey  said  road  ac- 
cording to  law,  and  make  report  of  their  proceedings  in  the 
premi^  to  this  court  on  or  before  the day  of ,  18i>— . 

J  4692.  The  order  to  viewers.  The  order  to  the 
viewers  shall  specify  a  place  where,  and  a  day  upon 
which,  or  within  two  days,  Sunday  excepted,  there- 
after, they  shall  meet  to  commence  the  performance 
of  their  duties,  and  shall  require  them  to  make  their 
report  on  or  before  a  day  tnerein  specified,  which 
shall  not  be  later  than  the  twentieth  daj'  after  the 
entry  of  the  order  in  said  court ;  and  the  court  shall 
also  appoint  a  surveyor  to  attend  the  viewers  and 
perform  the  duties  required  by  the  chapter  aforesaid 
of  surveyors,  who  shall  have  power  to  take  to  his 
ai^istance  two  chainmen  and  a  marker,  all  of  whom 
shall  be  disinterested,  and  he  shall  deliver  a  report 
and  plat  of  his  survey  to  one  of  the  viewers,  in  time 
to  be  returned  with  their  report,  and  it  shall  be  so  re- 
turned.   [53  V.  119,  i  6.] 

J  4698.  Wlion  the  oonrt  must  confirm  prooeedinga. 
If  the  proceedings  and  report  of  viewers  and  survey- 
or, or  of  the  reviewers  hereinafter  mentioned,  be 
suDStantially  legal,  and  also  substantially  coincides 
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with  the  order  of  the  commissioners  appealed  from, 
the  court  shall  confirm  such  proceedings  and  report, 
and  shall  render  a  judgment  against  uie  appellants 
for  the  costs  created  by  the  api^ ;  or,  if  the  report 
of  the  viewers  be  favorable  to  the  petitioners,  but 
materially  varies  from  the  order  appealed  from,  the 
court  shall  nevertheless  confirm  the  same,  if  it  be 
within  the  scope  of  the  p(t>tlon,  and  substontiallv 
legal ;  and  the  court  may,  in  such  case,  require  all 
the  costs  created  by  the  appeal  to  be  paid  by  the  ap- 
pellants, or  by  the  petitioners,  or  a  portion  of  them 
by  the  one  partv,  and  the  residue  by  the  other,  as 
may  be  equitable,  and  shall  render  a  judgment  ac- 
cordingly.   [63  V.  119,  §  6.] 

Entry  eonftrming  report.— The  viewers  appointed  In  this  ciue 
having  reported  in  favor  of  the  establishment  of  said  road,  and 
it  appearing,  upon  examination  that  said  report  and  the  pro- 
ceedinsB  of  saia  viewers  are  substantially  legal,  the  same  are  ap- 
proved and  confirmed.  And  it  further  appearing  that  said  re- 
port and  proceedings  substantially  coincide  with  the  order  of 
the  commissioners  appealed  from  {or  that  the  same  materially 
varies  from  the  order  appealed  from  but  Is  favorable  to  the  pe- 
titioners and  within  the  scope  of  the  petition  and  substantially 
legal),  the  said  report  and  proceedings  are  approved  and  con- 
firmed.   It  is  therefore  ordered  that  the  saia pay  the  costs 

created  by  said  appeal,  and  in  default  of  his  so  doing  that  eze- 
cutiofi  issue  against  him  according  to  law. 

2  4694.  When  review  may  be  ordered.  If  the  report 
of  the  viewers,  appointed  by  the  court,  be  adverse  to 
establishing,  altering,  vacating,  or  changing  the 
width  of  the  road,  the  court  shall,  upon  the  motion 
of  the  petitioners,  or  any  twelve  of  them,  but  not 
otherwise,  order  a  review  by  five  disinterested  free- 
holders ot  the  county,  to  be  appointed  by  the  court, 
to  whom  an  order  similar  to  that  hereinbefore  pre- 
scribed in  respect  to  viewers  shall  be  issued;  and 
such  reviewers  shall  examine  the  proposed  new 
road,  alteration,  or  change,  or  road  or  part  thereof, 
proposed  to  be  vacated,  as  defined  or  referred  to  in 
the  order  appealed  from,  and  report  in  writing  to  the 
court  their  opinions  for  or  against  the  same,  with 
their  reasons ;  and  if  their  report  be  such  as  is  men- 
tioned in  the  first  clause  of  the  preceding  section,  the 
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court  shall  proceed  as  directed  in  said  clause,  but  if 
it  be  adverse  to  such  new  road,  alteration,  change,  or 
vacation,  no  further  proceeding  shall  be  had  in  the 
premises,  except  to  render  a  judgment  against  the 
petitioners  for  all  costs  that  have  accrued  from  the 
commencement  of  the  proceedings  before  the  com- 
missioners.   [53  V.  119,  8  7.] 

Entry  ordering  review.— The  viewers  appointed  In  this  caac 
having  reported  adversely  to  the  establishment  of  said  road  [or 
alteration,  or  vacation],  now  come  the  said and  [slate  num- 
ber—thawing  twelve  or  more]  others,  original  petitioners  for  said 
road,  and  file  their  motion  for  a  review  of  said  road ;  and  the 
court  being  of  opinion  that  said  motion  is  reasonable  and  proper 

it  is  ordered  that , , , ,  and ,  five  disinterested 

freeholders  of  the  county  of be,  and  they  hereby  are,  ai>- 

Sointed  a  committee  to  review  said  road ;  and  said  reviewers  are 
irected  to  meet  at ,  on  the day  of ,  IKK  at 

o'clock,  forenoon,  and  after  having  performed  the  duties  of 
their  appointment  that  they  report  in  writing  to  this  court  for 
or  against  the  same  and  their  reasons  therefor  on  or  before  the 
[not  UUer  than  the  tiDeniieth  day  ajier  the  itguing  of  the  order]. 

I  4605.  When  other  viewen,  eto.,  may  be  appointed. 
When  a  viewer,  reviewer,  or  surveyor,  appointed  by 
the  court,  is  unable  or  fails  to  attend  to  tne  duty  re- 
quired of  him,  the  court  may  substitute  another  in 

his  stead.    [53v.  119,  HO 

{4696.  Oath  of  viewen,  ate.  Every  viewer,  re- 
viewer, surveyor,  chainman,  or  marker,  appointed  or 
selected  under  the  provisions  of  this  chapter,  shall, 
before  entering  upon  his  duties,  take  an  oath  faith- 
fully and  impartially  to  discharge  the  duties  of  his 
appointment  which  oath  may  be  administered  by 
any  person  authorized  by  }  4648  to  administer  an  oath, 
or  by  any  other  competent  authority.  [53  v.  119, 
19.] 

%  4648  authorizes  the  oath  to  be  administered  by  the  surveyor 
or  one  of  the  viewers  or  reviewers  who  has  been  previously 
sworn. 

{  4697.  Appeals  firom  townihip  tmitees— appeal  bond 
— when  filed.  An  appeal  to  the  probate  court,  from 
the  final  decision  of  the  trustees  of  the  township,  on 
any  petition  or  report  for  or  against  the  establishment 
of  a  road,  shall  be  allowed,  and  the  court  may  order 
another  view  of  the  road,  assessments  of  damages,  or 
make  any  other  order  which  may  be  just  and  reason- 
able in  tne  case,  if  the  appellant  enter  into  bond  to 
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the  state,  for  the  use  of  CEe  township,  in  the  sum  of 
one  hundred  dollars,  with  sufficient  security,  to  the 
acceptance  of  the  township  treasurer,  within  fifteen 
days  from  the  date  of  the  decision  of  the  trustees, 
conditioned  in  case  the  appeal  be  from  a  decision  in 
favor  of  the  establishment  of  a  road,  for  the  payment 
of  all  costs  and  expenses  arising  from  such  appeal  if 
the  road  be  established  and  the  assessment  oi  com- 
pensation and  damages  be  not  increased  by  the  pro- 
ceedings had  in  the  probate  court ;  and  in  case  the 
appeal  be  from  a  decision  against  the  establishment 
of  a  road,  such  bond  shall  be  conditioned  for  the  pay- 
ment of  all  costs  and  expenses  arising  from  such  ap- 
peal, if  the  road  be  not  established  by  the  proceedings 
in  the  probate  court;  and  the  appeal  shall  be  entered 
with  the  probate  judge  within  six  days  from  the  filing 
of  the  bond  with  the  township  treasurer.  [88  v.  137.] 

See  54  O.  S.  824,  328. 

g  4698.  Deoition  of  ooart  certified  to  townsMp  olerk. 
The  decision  obtained  in  the  probate  court,  as  pro- 
vided in  the  foregoing  sections,  shall  be  certified  to 
the  township  clerk,  who  shall  notify  the  trustees 
thereof;  whereupon  the  trustees  shall  dispose  of  the 
case  agreeably  to  the  order  of  the  probate  court,  and 
the  probate  judge  shall  be  allowed  to  tax  the  same 
fees  which  are  by  law  allowed  for  similar  services  in 
other  cases.    [51  y.  303,  i  34.] 

§  4699.  Appeal  from  asaeument  of  oompenaatioii  and 
damages.  Every  claimant  of  compensation  and  dam- 
ages on  account  of  the  establishment  or  alteration  of 
a  county  or  township  road,  or  alteration  of  a  state 
road,  or  change  in  width  ot  a  county  road,  may  ap- 
peal to  the  probate  court,  from  the  final  decision  of 
the  county  commissioners  or  township  trustees,  con- 
firming the  assessment  of  compensation  and  dama&res 
made  by  the  viewers  in  his  behalf,  or  the  ref usaf  of 
the  viewers  to  award  damages  to  him,  which  appeal 
shall  be  perfected  and  docketed  in  the  mode  herein- 
before prescribed  in  {  4690,  [except  that]  the  appel- 
lant shall  be  the  plaintiff,  and  tne  obligors  in  the 
bond  shall  be  the  defendants;  and  several  claimants 
may  unite  in  a  joint  appeal,  although  their  claims 
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may  be  distinct,  or  they  may  severally  appeal.    [68  v. 

111,?  10.] 

Aj^xal  bond.— Know  all  men  by  these  presents :  That  we, , 

,  and are  held  and  firmly  bound  unto  the  state  of  Ohio, 

for  the  use  of township, county,  in  said  state,  in  the 

penal  sum  of  one  hundred  dollars,  for  the  payment  of  which  we 
Jointly  and  seyerally  bind  ourselves,  our  heirs,  executors,  and 

administrators.    Binned  by  us  and  dated  this day  of , 

ISO—.    The  condition  of  this  obligation  is  such  that,  whereas, 

has  taken  an  appeal  to  the  probate  court  from  the  decision 

of  the  trustees  of township,  confirming  the  assessment  of 

compensation  and  damages  by  the  viewers  [or,  the  refusal  of  the 
viewers  to  award  him  damages]  in  a  proceeding  before  said 
trustees  to  establish  [alter,  change,  or  vacate]  a  Tdeaeribe  road, 

alteration,  change,  or  vacation).    Now,  if  the  said shall  pay  ail 

the  costs  and  expenses  arising  from  said  appeal,  if  the  compen- 
sation and  damages  be  not  increased  by  the  proceedings  in  the 
probate  court,  then  this  obligation  to  be  void ;  otherwise,  to  be 
and  remain  in  full  force.  , 

Approved.  1 

,  Township  Treasurer. 

See  $  4689.  The  right  of  appeal,  by  which  a  trial 
to  a  constitutional  jury  is  secured,  gives  validity  to  the 
action  of  the  viewers  m  the  first  instance,  in  assessing  compen- 
sation and  damages,  22  O.  8.  276;  4  O.  S.  167;  5  O.  S.  140. 

§  4700.  Proceedings  thereon.  Jnry,  how  drawn.  Upon 
snch  appeal,  whether  joint  or  several,  the  probate 
court  shall  confine  itself  to  the  questions  of  compen- 
sation and  damages  presented  by  it,  and  shall  forth- 
with, after  the  docketing  thereof,  cause  a  jury  of 
twelve  men  to  be  selected  and  returned  by  the  sherifl 
and  clerk  of  the  county,  as  provided  by  la^^,  and, 
after  receiving  the  names  of  such  jurors,  issue  a 
venire  commanding  them  to  appear  in  court,  on  a  day 
and  hour  named  m  the  venire,  which  shall  not  be 
later  than  the  twentieth  day  from  its  date,  to  serve  as 
jurors  upon  the  trial  of  such  claims.  [68  v.  Ill,  2  10.] 

Venire  for  jm. --The  Stale  of , County,  88: 

To  the  Sheriff  of  taui  county,  greeting: 

You  are  hereby  commanded  to  summon  [name  tlie  jurors]  to 
appear  in  the  probate  court  within  and  for  said  county,  on  the 

day  of ,  1ft—,  at o'clock,  forenoon,  then  and  there  to 

serve  as  jurors  in  a  cause  now  pending  in  said  court,  wherein 

is  piaintifr,  and and  others  arc  defendants,  being  an 

appeal  from  the  final  decision  of  the  commissioners  of  said 
county,  in  relation  to  the  assessment  of  compensation  and  dam- 
ages by  reason  of  the  location  of  a  certain  state  road.  Hereof 
fail  not ;  and  of  this  writ  make  due  return. 

Witness  my  signature  and  the  seal  of  said  probate  court,  this 
day  of ,  A.  D. ,  1ft—.  ,  Probate  Judge. 
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2  4701.  Kotiee  to  appellants  and  obligon.  Senrloa. 
The  court  shall  also  issue  a  summons  or  notice  to  all 
the  appellants,  whether  joint  or  several,  and  to  the 
obligors  aforesaid,  to  attend  at  the  same  time  and 

Slace,  which  summons  or  notice  shall  be  served  by 
elivering  to  each  person  named  therein  a  cop v  there* 
of,  or  by  leaving  such  copy  at  his  usual  place  of  abode ; 
and  if  any  of  the  parties  are  non-residents  of  the 
county,  but  have  an  agent  or  attorney  therein^  service 
on  such  agent  or  attorney,  in  manner  aforesaid,  shall 
be  sufficient,  or  a  summons  or  notice  may  be  sent  to 
another  county  for  service  upon  any  party  residing 
or  being  therein;  if  an  appellant  is  a  non-resident 
when  he  perfects  his  appeal,  he  shall  leave  with  the 
probate  judge  the  name  of  an  agent  or  attorney  in 
the  county,  upon  whom  service  may  be  made,  and  if 
he  fail  to  do  so,  no  service  upon  him  shall  be  neces- 
sary ;  and  service  upon  a  guardian  shall  be  sufficient 
service  upon  his  ward.    [68  v.  Ill,  2  10.] 

{4708.  Oliallengei.  Taleimen.  Oath  of  jnron.  If 
any  of  the  jurors  fail  to  attend,  or  for  good  cause  be 
excused  from  serving,  or  be  set  aside  on  account  of  a 
challenge,  the  panel  shall  be  filled  with  talesmen  as 
in  other  cases;  each  party  shall  be  entitled  to  two 
peremptory  challenges,  and  may  make  anv  number 
of  challenges  for  cause;  and  in  respect  to  challenges, 
the  appellants  whose  claims  are  on  trial  shall  be  con  • 
sidered  as  one  party,  and  the  obligors  as  the  other ; 
the  jury  shall  be  sworn  in  all  the  causes,  whether  the 
appeals  are  joint  or  several,  at  the  same  time,  unless 
for  good  cause  shown  the  court  otherwise  direct; 
and  the  oath  of  the  jury  shall  conform,  as  nearly  as 
may  be,  to  the  oath  prescribed  for  the  jury  in  pro- 
ceeding^ by  corporations  to  appropriate  property. 

16427. 

Oath  of  jwrort.— You  and  each  of  yon  do  fiolemnly  swear  [or. 


charge  all  the  duiiee  enjoined  on  yon  by  law,  as  jurors  in  the 

cause  now  on  hearing,  wherein is  plaintiff,  and ,  and 

others  arc  defendants,  being  an  appeal  from  the  final  decision 


of  the  commissioners  of county,  in  relation  to  the  assess- 
ment of  compensation  and  damages  to  the  said by  reason  of 


the  location  through  his  premises  of  the road  leading  from 

to ,  according  to  the  best  of  your  understanding  and 

ability.    So  help  yon  God.    [Off  this  you  do  under  the  pains  and 
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2  4708.  Condnot  of  the  trial.  On  motion  of  either 
party,  or  of  any  one  ot  the  appellants,  the  jary  shall, 
under  liie  care  of  an  officer  of  the  court,  and  with 
such  person  or  persons  as  the  court  may  appoint  to 
show  them  the  premises,  and  before  any  testimony 
shall  be  given,  except  the  plat  and  field  notes  of  the 
road  and  the  title  papers  of  the  claimants,  if  pro- 
duced, which  they  shall  take  with  them,  proceed  to 
examine  the  road  as  established  or  ordered,  and  the 
property  of  the  several  claimants  taken  therefor,  or 
alleged  to  be  injured  thereby,  and  after  making  such 
examination,  shall  return  to  the  probate  court,  at  the 
time  the  court  shall  have  appointed ;  whereupon,  or 
upon  the  jury  being  sworn,  u  no  view  is  moved  for. 
the  trial  of  the  claims,  in  the  order  the  court  shall 
direct,  or  any  number  or  all  of  them  at  the  same 
time,  if  the  parties  so  agree,  shall  be  proceeded  with 
in  the  same  manner  as  in  other  jurv  trials  in  the 
court;  but  any  claimant  may  elect  to  liave  his  claim 
tried  separately ;  and  the  jury  shall  render  a  separate 
verdict  upon  each  claim,  which  shall  be  entered  upon 
the  record  of  the  court,  and  a  new  trial  shall  not  be 
granted  except  for  misconduct  of  the  jury,  nor  shall 
an  appeal,  except  by  petition  in  error,  as  hereinafter 

frovided,  be  taken  to  any  other  court.    [68  v.  Ill, 
11.] 


Verdict    [IWe,]   We,  the  Juron  impaneled  and  sworn  in  the 
due  of  A  B  against  C  D  and  others,  having  examined  the  state 

road  leading  from to ,  where  the  same  is  laid  out  over 

the  premises  of  the  said  A  B,  and  having  heard  the  testimony  ad- 
duced by  the  parties,  do  award  and  determine  that  the  said  A  B 

be  paid  the  sum  of dollars,  as  compensation  for  the  land 

belonging  to  him  which  has  been  taken  for  said  road. 

Given  under  our  hands,  this day  of ,  A.  D.,  189—. 

[Signed  by  the  juron.] 

FiwU  entry— jvdgmaU  upon  the  verdict.— The  Jurors  who  were 
summoned  to  try  this  cause  having  appeared  were  sworn  and 

afRrmed,  and  proceeded  to  view  the road  leading  from 

to ,  where  the  same  is  laid  ont  over  the  premises  of  the  said 

A  IB,  and  having  returned  into  court,  and  heard  the  testimony 
offered  by  the  parties,  and  the  arguments  of  counsel,  delivered 
their  Teraict.  in  writing,  to  the  court,  as  follows:  [Copy  verdict 
o/  juroni  and  thereupon  the  court  proceed  to  render  judgment 
upon  said  verdict  as  follows :  [  Verdxd  inJvXL.} 
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{  4704.  Trial  by  jury  after  astessment.  When  an 
assessment  for  compensation  and  damages  has  heen 
made,  or  refused,  bjr  viewers  of  a  county  or  town- 
ship road,  or  alteration  of  a  state,  county,  or  town- 
ship road,  or  change  of  width  of  a  county  road,  ap- 
Eointed  by  the  probate  court,  any  claimant  may, 
efore  the  confirmation  of  the  report  of  the  viewers, 
file  exceptions  to  their  decision  upon  his  claim, 
whether  it  was  rejected  altogether,  or  compensation 
and  damages  awarded  to  him ;  whereupon  such  pro- 
ceedings shall  be  had  for  a  trial  by  jury,  of  his 
claim,  and  of  any  others  thus  presented,  as  are  pro- 
vided in  the  preceding  section ;  and  the  provisions  of 
said  section  snail,  in  all  respects,  apply  to  the  same. 
[53  V.  119,  i  12.] 

2  4705.  When  claimant  to  pay  coete.  If  ^  by  the 
final  decision  in  the  probate  court,  any  claimant  of 
compensation  and  damages  do  not  obtain  a  greater 
sum  than  was  awarded  to  him  by  the  order  of  the 
commissioners  or  township  trustees  from  which  he 
appealed,  he  shall  pay  all  costs  created  by  his  ap- 
peal, 80  far  as  the  coiirt  can  ascertain  the  same,  and 
judgment  shall  be  rendered  against  him  for  the  same ; 
and  in  cases  not  hereinbefore  specially  provided  for, 
the  court  shall  ^ve  such  judgment  in  respect  to  costs 
as  may  be  equitable^  and  the  county  commissioners 
may,  in  their  discretion  pay  out  of  tne  county  treas- 
ury, any  part  or  all  of  any  costs  that  may  be  adjudged 
against  defendants  if  in  their  opinion  the  public  util- 
ity, and  the  justice  of  the  case  justifies  it  [89  v.  130 ; 
53  V.  119,  i  13.] 

§  4706.  Judgment  for  oosta,  how  rendered.  AH  such 
judgments  shall  be  rendered  in  favor  of  the  state, 
and  may  be  enforced  by  execution  issued  by  the 
probate  court,  of  its  own  motion,  or  at  the  instance 
of  any  person  entitled  to  any  part  thereof,  and  the 
money,  when  collected,  shall  be  paid  to  the  persons 
respectively  entitled  thereto.     [53  v.  119,  }  14. J 

{  4707.  Becord.  The  probate  judge  shall  make  a 
record  of  all  proceedings  had  in  the  probate  court 
under  the  provisions  of  this  chapter,  including  the 
reports  ana  plats  of  viewers,  reviewers,  and  survey- 
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orsy  and  forthwith,  after  the  termination  of  the  pro- 
ceedings upon  an  appeal,  transmit  to  the  county 
auditor,  if  the  appeal  was  from  tlie  county  commis- 
sioners, or  to  the  township  clerk,  if  it  was  from 
township  trustees,  all  original  papers  received  from 
him,  and  also  a  transcript,  from  the  record  aforesaid, 
of  the  proceedings  upon  such  appeal.  [53  v.  119, 
i  15.] 

i  4708.  When  auditor  to  make  record  and  ita  effect. 
If  it  appear  by  the  transcript  so  transmitted  to  the 
county  auditor  that  the  court  has  approved  the  es- 
tablishment, alteration,  vacation,  or  change  of  a 
road,  and  that  the  compensation  and  damages,  if 
assessed  in  or  under  the  orders  of  the  court,  do  not, 
in  the  aggregate,  exceed  the  amount  assessed,  ap- 
proved, and  ordered  to  be  paid  out  of  the  county 
treasury  before  the  appeal,  the  auditor  shall  forth- 
with record,  in  the  proper  book,  the  final  decision 
of  the  court  in  the  premises,  with  all  reports,  plats, 
field  notes,  or  other  matters  appearing  in  the  tran- 
script necessary  to  a  right  understanding  of  the  same, 
and  note  in  said  book  the  date  of  such  recording ; 
and  thenceforth  the  road  shall  be  established,  va- 
cated, altered,  or  changed,  as  the  case  may  be,  and 
he  shall  issue  the  necessary  orders  for  the  payment 
of  the  compensation  and  damages.    [53  v.  119,  i  16.] 

i  4718.  Decision  of  court  reviewable  on  error.  The 
final  decision  of  the  probate  court,  made  under  the ' 
provisions  of  this  chapter,  may  be  reviewed,  upon  a 
petition  in  error,  by  the  court  of  common  pleas  of 
the  proper  county,  but  shall  not  be  reversed  for  any 
defect  in  form  if  found  to  be  substantially  correct ; 
and  upon  a  reversal,  a  court  of  common  pleas  may 
award  a  writ  of  precedendOf  when  deemed  necessary. 
[53  V.  119,  {  20.] 


TURNPIKBS. 

g  4761.  Compenflation  to  land  ownerg.  When  the 
commissioners  and  owners  fail  to  agree  as  to  the 
amount  of  compensation  for  private  property  taken 
for  the  construction  of  turnpikes  or  when  the  owner 
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is  unknown,  non-resident  or  incapable  of  contract- 
ing, this  section  provides  that  the  compensation 
shall  be  ascertained  hy  proceedings  had  in  lAxe  name 
of  the  county  commissioners  under  the  law  provid- 
ing for  the  appropriation  of  private  property  by  cor- 
porations.   [J2  6414,  €t  seq,] 

See  §26414,  et  «eg;  18  Bull  SOS. 


ONE  MILE  ASSESSMENT  PIKE. 

{4782.  Application  to  probate  court.  If  the  road  com- 
missioners and  owner  can  not  agree  on  the  price  of 
the  material  which  the  former  are  authorized  to  pro- 
cure for  the  construction  and  repair  of  the  pike,  the 
commissioners  may  apply  to  the  judjB^e  of  the  probate 
court  of  the  county  to  appoint  appraisers  to  assess  the 
value  of  such  material. 

AvplUxition  to  ptrdbaie  court  to  appoint  appraiaer».—To  ihe  Hon- 
orable, the  probate  court  In  and  for county.  Ohio :  The  un- 
dersigned represent  that  they  are  the  duly  appointed  and  quali- 
fied commissioners  of  the  [givethe  name  of  the  pike]  in  said  county. 
That  in  the  discharge  of  their  duties,  as  such  commissiouere, 
they  have  found  it  necessary  in  the  construction  [or  repair]  of 
said  road,  to  appropriate  [describe  the  material  loantea].  That  they 

as  such  commWloners,  and  the  said owner  thereof,  can  not 

agree  upon  a  price  that  in  fair  and  reasonable ;  threrefore  they, 
in  pursuance  of  law.  make  application  for  the  appointment  of 
appraisers  to  assess  the  value  of  such  material. 

Dated ,  18^—.  Commissioners. 

J' 4783.  AiseMmeiit  of  damagei  for  material  taken. 
On  the  filing  of  such  application  the  probate  judge 
shall  appoint  three  disinterested  freeholders,  who, 
after  being  duly  sworn  to  impartially  assess  liie  value 
of  the  material  or  any  part  tnereof,  shall  enter  upon 
the  premises  of  the  owner  of  such  materials,  and 
assess  the  value  thereof,  and  the  damages  that  will 
accrue  to  the  owner  by  the  removal  thereof  through 
his  premises,  and  within  ten  days  after  appointment 
return  their  award  to  the  court;  thereupon  the  pro- 
bate judge  shall  require  the  commissioners  to  pay  for 
or  give  security  for  the  payment  of  all  material  to  be 
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taken,  and  damages  done  to  the  owner  of  the  prem- 
ises, and  in  ten  days  after  the  return  of  the  award, 
on  application  of  the  commissioners,  farnish  them  a 
copy  of  the  same ;  and.  they  may  thereupon  enter 
upon  the  lands,  either  inclosed  or  uninclosed,  and 
remove  such  stone,  gravel  or  other  material,  unless 
an  appeal  has  been  taken  as  provided  in  the  next 
section.    [72  v.  93,  J  6.] 

Joumtd  entrv,  appointing  appraisers.  [THile.]  This  day  this 
caase  came  on  lor  hearing  on  the  application  of  plaintiffs  for  the 
appointment  of  appraisers,  as  hereinbefore  stated,  and  It  being 
made  to  appear  that  the  notice  to  the  defendant,  as  hereinbe- 
fore orderM,  has  been  duly  served  more  than  ten  days  prior  to 
this  date  [and  said  defendant  having  failed  to  appear,  or  said 
defendant  being  in  court  and  making  no  objection,  state  the 
faM,  it  is  ordered,  that , , ,  three  judicious  disinter- 
ested freeholders,  be,  and  they  are  hereby,  appointed  appraiscni 
herein,  and  that  notice  be  issued  by  this  court,  and  served  upon 
laid  appraisere  by  said  commissioners,  directing  them  to  meet 
and  dischaige  their  duties  in  the  premises,  and  return  their 
Mwazd  to  tbu  court  within  ten  days  from  this  date. 

,  Probate  Judge. 

Award, —Yfet  the  undersigned  appraisers,  liaving  been  first 
duly  swoni,  and  having  examined  toe  materials  sought  to  t>e 

taken  by  said  commissioners,  owned  by ,  do  appraise  the 

value  thereof  at  $ .  and  we  assess  the  damages  that  will  ac- 
crue to  said by  tne  removal  of  said  materials  through  his 

premises  at  f— .  ,) 

,  >  Appraisers. 

Dated, ,  18^.  , ) 

Joumai  entrUf  on  reham  of  atoard.  [  TiHe.]  This  day  this  cause 
eame  on  to  be  further  heard,  and  the  appraisers  having  returned 
their  award  herein,  and  said  award  having  been  examined  and 
found  correct,  the  same  is  approved  and  confirmed.  It  is  there- 
fore ordered,  that  said  commissioners  pay,  or  secure  to  be  paid 
to  said ,  the  sum  of  $ ,  the  value  of  said  material  as  as- 
sessed [and  the  further  sum  of ,  the  amount  of  damages 

awarded  him]  by  said  appraisers,  and  that  they  pay  the  costs  of 
thia  proceeding  taxed  at  S . 

Made  to  apply  to  county  commissioners.  [88  v.  167,  $  4800.] 
3  4784.  Appeal  from  auessment.  An  appeal  from 
the  decision  of  the  appraisers  may  be  taken  by  either 
party  to  the  court  of  common  pleas  within  twenty 
days  after  the  rendering  of  the  award,  upon  the 
appellant  entering  into  an  undertaking  to  the  adverse 
party,  in  a  sum  not  less  than  fifty  dollars,  and  in  all 
cases  not  less  than  double  the  amount  of  such  award. 
[72  V.  93,  i  6.] 
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Appeal  bond.— Know  all  men  by  these  presents :  That  we,  - 


,  and ,  are  held  and  firmly  bound  unto ,  in  the 

penal  sum  of  [not  letts  than  fifty  doUan,  nor  less  than  double  the 
amowU  of  the  award]t  for  the  nayment  of  which,  well  and 
truly  to  be  made,  we  jointly  ana  severally  bind  ourselves,  our 
heirs,  executors,  and  administrators,  if  default  be  made  in  the 
condition  following,  to  wit:'  Whereas,  the  said has  ap- 
pealed to  the  common  pleM  court  of county,  from  the  final 

order  of  the  probate  court  of  said  county,  confirming  the  award 
of  appraisers  in  a  certain  proceeding  in  said  court,  wherein  said 

, , ,  as  commissioners  of  the pike,  made 

application  for  the  appointment  of  appralfiers  to  assess  the  value 

of  material  owned  by  said ,  necessary  in  the  construction 

[or  repair]  of  said pike  [and  to  asses  toe  damages  accruing 

to  said by  the  removal  off  said  material  through  his  prem- 
ises]; Now,  if  the  said  snail  abide  by,  and  perform  the 

order,  judgment,  or  decree  of  the  appellate  court,  and  pay  all 
costs  and  moneys  which  may  be  awarded  against  him  [or  themj, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

Witness  our  hands  this day  of ,  189—. 

Approved,  , 

,  Probate  Judge. , 

Date, ,  189—.  ^- 

This  proceeding  ifl  somewhat  analogous  to  proceedings  to 
appropriate  private  property  by  corporations,  and  if  the  nm- 
visions  of  the  statute  in  relation  to  app«&lB  from  the  pix)balc 
court  to  the  common  pletis  court  in  cases  of  appropriation  of 
property  be  complied  with  in  this  case,  no  cxception.s  can  Ikj 
taken  thereto,  Gilmoro's  Probate  Practice  p.  Iftl,  see  ^'J  2255 
et  mi.  Provisions  of  law  constitutional,  8  C.  a  166.  The  wonl 
"damages"  includes  "compensation."    Id. 


APPEAL  IN  TWO-MILE  ASSESSMENT  PIKE  CASES. 

1 4834.  Appeal  to  probate  coart — prooeedinga — 
guardian  maj  act  for  ward.  All  applications  for  dam- 
ages shall  be  barred,  unless  they  be  presented  as  above 
required,  (1)  and  any  person  feeling  aggrieved  by 
the  assessment  made  may  demand  of  the  commis- 
sioners to  have  the  same  assessed  by  a  jury;  in 
which  case  the  claimant  may  appeal  to  the  probate 
court  of  the  county,  and  the  same  proceedings  shall 
there  be  had,  and  like  orders  and  judgments  ren- 
dered, as  are  provided  in  chapter  four;  (2)  but  the 
guardian  of  any  minor,  idiot,  or  insane  person  may 
act  for  his  ward,  and  all  his  acts  shall  be  binding 
upon  the  ward.    [64  v.  80,  ?  3.] 

1.  %  4838,  provides  that  ^Hhe  viewers  shall  not  be  required  to 
assess  damages  to  any  pei'son  except  minors,  idiots  or  innatiea, 


in  conseonence  of  the  appropriation  of  any  private  property  for 
the  making  of  the  improvement,  unless  the  owner  thereof,  or 
hlB  agent  file  a  written  application  with  the  viewers  giving  a 
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description  of  the  premises  on  which  damages  are  claimed  by 
them.^  -  ' 

2.    Appeals  in  road  cales,  U  4688  etaeq.    See  42  O.  8.  61. 

The  guardian  may  act  for  the  ward  in  making  application  for 
damages ;  bnt  the  county  is  as  much  required  to  appropriate 
the  land  to  be  used  for  the  highway  as  if  the  guardian  had  not 
exercised  such  power.  S9  O.  S.  62. 

2  4858.  Commissioners  may  receive  donationg  and  oon- 
traot  for  material.  The  commissioners  may  receive 
subscriptions  and  donations,  in  money,  or  real  or  per- 
sonal property,  which  shall  be  appued  to  the  con- 
stmction  or  improvement  of  the  road,  and  ipay  con- 
tract for  and  purchase  such  stone,  gravel,  or  other 
material  as  may  be  necessary  for  the  construction  and 
repair  of  the  road.    [74  v.  79,  §  11.] 

2  4854.  Appointment  of  appruMrs  of  material.  If  the 
commissioners  and  owner  of  such  stone,  gravel,  or 
other  material  can  not  agree'  on  a  price  deemed  fair 
and  reasonable,  the  commissioners  may  apply  to  the 
judge  of  the  probate  court  of  the  county,  or  if  such 
material  is  located  in  another  county  than  that  in 
which  the  road  is  located,  then  to  tlie  judge  of  the 
probate  court  of  the  county  in  which  such  material 
IS  located,  to  appoint  appraisers  to  assess  the  value  of 
the  material;  thereupon  an  order  shall  be  entered 
of  record  in  the  office  of  such  probate  court,  directing 
that  notice  in  writing  be  served  by  the  commission- 
ers, upon  the  person  whose  property  is  sought  to  be 
appropriated,  not  less  than  ten  days  before  the  further 
proceedings  herein  provided  for  shall  be  had;  and 
such  notice  shall  contain  a  brief  description  of  the 
propertv  sought  to  be  appropriated^  and  state  the  use 
to  which  it  is  to  be  put,  and  the  time  when  further 
proceedings  shall  be  nad.    [74  v.  79,  J  11.  ] 

§  4855.  Duties  of  appraisers.  Assesement  of  damages. 
Upon  the  day  so  fixed,  the  probate  court  before  whom 
such  application  is  filed  shall  appoint  three  disinter- 
ested freeholders,  who,  after  being  duly  sworn  to  im- 
partially assess  the  value  of  the  material,  or  any  part 
of  the  same,  shall  enter  upon  the  premises  of  the 
owner  and  assess  the  value  thereof ;  and  they  shall 
also  assess  the  damages  that  will  accrue  to  the  owner 
by  the  removal  of  the  material  through  his  premises, 
and  shall,  within  ten  days  after  their  appointment,  re- 
tarn  their  award  to  the  probate  court.    [74  v.  79,  { 11.] 

}  4858.    Afflrmanoe  of  the  award.    The  judge  ox  the 
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probate  court  shall,  upon  the  ^turn  of  the  award, 
furnish  the  commissionerB,  on  application,  a  copy  of 
the  same,  and  also  furnish  a  copy  to  the  owner  of  the 
material;  and  thereupon,  if  neither  party  signify  an 
intention  to  appeal  to  the  court  of  common  pleas,  the 
probate  court  shall  at  once  render  judgment  for  the 
amount  of  compensation  and  damages  awarded  by 
the  appraisers,  and  order  that,  upon  payment  of 
such  sums  and  costs,  the  commissioners  may  enter 
upon  the  lands,  either  inclosed  or  unincloeed,  and  re- 
move such  material  as  may  be  required  to  make  the 
road.    [74v.  79,  §11] 

i  4867.  Appeal  to  oommon  pleai.  An  appeal  from 
the  decision  of  the  appraisers  to  the  court  ol  common 
pleas  may  be  allowed,  if.  taken  within  thirty  days 
after  the  rendering  of  the  award;  either  party  desir- 
ing to  appeal  shall  give  notice  at  the  time,  or  within 
three  days  thereafter,  of  his  intention  to  appeal  to  the 
court  of  common  pleas,  and  thereupon  tbe  probate 
court  shall  require  such  appellant  to  enter  into  a  bond 
in  a  sum  not  exceeding  the  value  of  the  property 
sought  to  be  appropriated,  conditioned  that  the  ap- 
pellant shall  perform  the  judgment  of  the  court  of 
common  pleas,  and  pay  all  costs  and  damages 
adjudged  or  ordered  by  such  court;  when  such  bond 
is  filed,  the  probate  court  shall  send  all  the  original 
papers  in  the  proceeding  with  a  certified  copy  of  the 
journal  entries  made  in  the  cause,  to  the  clerk  of  the 
court  of  common  pleas;  and  in  that  court  a  jury  of 
twelve  men  shall  be  impaneled  according  to  law,  to 
try  and  determine  the  amount  of  compensation  and 
damages  that  shall  be  awarded,  and  such  proceedings 
shall  be  had  as  are  provided  by  law  to  appropriatB 
private  property  for  public  use ;  but  such  appeal  shall 
not  prevent  the  immediate  entry  upon  the  premises 
by  tne  commissioners,  for  the  purpose  of  taking  ma- 
terial.    [74  V.  79,  i  11.] 

{ 4858.  When  road  Ib  in  more  than  one  oounty. 
When  any  proposed  road  improvement  contem- 
plated by  this  chapter  is  in  more  than  one  county, 
application  shall  be  made  by  petition  to  the  com- 
missioners of  each  of  the  counties,  and  the  commis- 
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sioners  of  snch  coantiee,  npon  the  petition  and  boD«l 
bdng  filed  in  their  respective  counties,  shall  meet  in 
joint  session,  at  soch  time  and  place  as  the  au«iitor  of 
the  county  in  which  there  is  more  of  snch  pn^pOF^e*! 
improved  road  located  than  in  anj  other  connty,  shall 
appoint,  in  a  notice  to  the  auditors  of  each  of  tlie 
counties  in  which  the  petition  has  been  filed.  The 
auditor  of  the  counter  in  which  the  joint  board  meet.-< 
shall  be  the  clerk  of  the  boardL  and  furnish  a  oerti^e*i 
copy  of  the  proceedings  to  each  of  the  coon  tics  inter- 
ested. The  said  joint  board  shall  not  order  soch  im- 
provement made  until  the  said  petitions  are  respect- 
ively signed  by  a  majority  of  the  resident  land  owners 
of  tne  county  wherein  such  petition  is  filed,  whoee 
lands  will  be  assewed  to  pay  tne  expense  of  said  im- 
provement The  petitioners  shall  have  the  qualifica- 
tions rejquired  in  {4836.  The  reviewers,  sur\-eyorey 
and  engineers,  persons  to  apportion  the  estimatecl  ex- 
pense of  the  improvement  shall  have  the  qualifica- 
tions required,  wnen  the  improvement  is  confined  to 
one  county.  And  the  viewers  and  persons  to  appor- 
tion the  estimated  expense  shall  be  appointed  so  as  to 
allow  one  at  least  to  each  county,  if  there  are  not  mare 
counties  than  there  are  persons  to  be  appointed.  There 
shall  be  separate  reports  of  the  viewers  and  of  the 
persons  to  apportion  the  expenses,  for  so  much  of 
such  improvement  as  lies  in  each  county,  which  shall 
be  filed  with  the  clerk  of  the  joint  board.  If  any 
person  appointed  to  perform  duty  under  the  provis- 
ions of  this  chapter  shall  be  unable  to  perform  rach 
duty,  the  commissioners,  or  joint  board  of  commiF- 
pioners,  as  the  case  may  be,  shall  appoint  another 
person  to  fill  the  vacancy.  The  assessment  Fhall  be 
paid  into  the  county  treasury  of  the  county  where  the 
lands  assessed  are  located ;  and  the  money  shall  be 
paid  out  on  the  order  of  the  joint  board.  A  majority 
of  the  joint  board  shall  have  power  to  make  findings 
and  orders  necessary  to  carry  out  the  provisions  of  this 
section ;  but  such  majority  shall  be  composed  of  at 
least  one  commissioner  from  each  county  in  which 
the  improvement  is  located.  In  all  matters  not  herein 
provided  for  the  joint  board  shall  proceed  according 
to  the  provisions  of  this  chapter.  But  proceedings 
already  commenced  shall  be  continued  as  if  this  act 
was  not  passed.    [89  v.  176 ;  74  v.  56,  { 1.] 
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2  4869.  Appeals  in  inoh  cases.  Applications  may 
be  made  by  the  joint  board,  to  the  probate  judge  of 
the  county  in  which  stone,  gravel,  or  other  material 
is  located,  to  appoint  appraisers  to  assess  the  value 
thereof,  and  damages,  and  like  proceedings  shall  be 
had  thereon  as  are  provided  in  other  cases ;  and  any 
person  feeling  aggrieved  by  any  decision  of  such  ap- 

E raisers  may  appeal  from  such  decision  to  the  pro- 
ate  court  of  such  county,  and  such  proceedings 
shall  then  be  had  as  are  provided  for  appeals  in 
2  4834,  and  such  orders  and  judgments  be  rendered 
as  are  there  provided  for,  and  the  necessities  of  the 
case  may  require.     [74  v.  56,  J  2.] 

Appeals  from  assessment  o/ damages  in  reference  to  mater- 
ial taken  to  repair  improved  roads  are  subject  to  all  the  pro- 
visions of  the  statutet}  relatins  to  the  appropriation  of  mater- 
ial for  road  purposes;  but  notice  of  such  appeal  shall  be  filed 
Willi  the  prooate  Judge  of  the  county  within  ten  days  after  the 
delivery  of  tUe  certiiicate,  $  4900. 


ABANDONMENT    OF   CSRTAIN    ROADS. 

2  4914.  What  roads  may  be  abandoned  and  when. 
Any  turnpike  or  plankroad  in  the  state  upon  which 
toll  has  been  or  may  be  authorized  to  be  taken, 
which  has  been  or  may  hereafter  be  out  of  repair  for 
the  period  of  six  months,  shall  be  deemed  and  held 
abandoned ;  and  upon  such  abandonment  being  de- 
clared, as  hereinafter  provided,  it  shall  be  unlawful 
for  any  company  or  person  owning  or  claiming  to 
own  such  road,  or  any  person  owning  or  claiming  to 
own  the  right  to  take  tolls  thereon,  or  any  person  in 
behalf  of  such  company  or  person,  to  take,  demand, 
or  receive  toll  for  the  use  of  such  road,  or  so  much 
thereof  as  may  be  so  declared  abandoned.    [75  v.  85, 

§1.] 

U  4914,  4916,  4918,  so  far  as  they  authorized  the  probate  court 
to  declare  a  turnpike  road  abandoned  and  vacated  as  a  toll  roail 
and  thereby  to  become  a  free  road  without  the  intervention  of  a 
jury  or  the  right  of  appeal  whereby  such  jury  could  be  had  to 
determine  the  road  or  a  part  thereof  has  been  out  of  repair  for 
the  preceding  six  months  are  unconstitutional,  80  Bull  306 ;  50 
O.  S.  668. 

i  491B.  Petition  to  have  same  declared  abandoned. 
Any  twelve  or  more  freeholders  of  a  county  in  or 
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through  which  any  toll  turnpike  or  plankroad,  or 
any  part  thereof,  has  been  or  may  hereafter  be  con- 
structed, may  present  to  the  probate  court  of  any 
county  in  which  such  road  or  part  thereof  is  situate, 
their  petition,  stating  that  such  road  or  part  thereof 
has  not  been  kept  in  repair  for  the  preceding  six 
months,  and  praying  that  the  same  may  be  declared 
abandoned  and  vacated  as  a  toll  road ;  to  which  peti- 
tion the  company  or  persons  owning  or  claiming  to  own 
such  road,  and  all  persons  owning  or  claiming  to  own 
the  right  to  take  toll  thereon,  shall  be  made  defend- 
ants.   £75  V.  86,  i  2.] 

Petition  for  abandonment  of  toll  road.— To  the  probate  court  in 

and  for county,  Ohio:  The  undersigned,  freeholders  of 

county,  lepreBent  that  the toll  road  [or,  that  about 

- — —-miles  of  the  toll  roadl,  known  as  [the turnpike], 

leading  from  [ttate  itrminil,  U  situate  in  said  county.  That  for 
more  than  six  months  last  pasf  said  road  has  not  been  kept  In 
repair,  in  the  particulars  following,  to  wit:  hiate  matters  com- 
plained of) 

Your  petitioners  further  say,  that  a  company,  known  as  the 

turnpike  company,  claims  to  own  said  road  and  the  right 

to  take  toll  thereon. 

They  pray  that  the  said may  be  made  parties  defendant 

herein :  that  they  may  be  notified  of  the  pendency  and  prayer  of 
this  petition,  as  required  by  law,  and  that,  upon  hearing,  said 
road  may  be  declared  abahdoned  and  vacated  as  a  toll  road. 

[Signed  by  at  least  twelve  freeholders.] 

S  4916.  Kotioe  and  hearing  on  petition.  On  the  filing 
of  such  petition  the  court  shall  fix  a  time  for  the  hear- 
ing  thereof,  not  less  than  thirty  days  nor  more  than 
forty  days  thereafter,  and  issue  a  notice  in  writin|'  to 
the  defendants,  stating  the  filing  of  such  petition, 
and  the  dfiy  fixed  for  hearing  thereof,  and  requiring 
the  defendants  to  appear  and  answer,  which  notice 
shall  be  served  in  the  same  way  as  a  summons  in  civil 
cases;  and  on  the  hearing  of  such  petition,  if  the 
court  find  that  the  road  or  part  thereof  has  been  out 
of  repair  as  aforesaid,  the  court  shall  declare  the 
same  abandoned  and  vacated  as  a  toll  road.  [75  v.  85, 
J  2.] 

2  4917.  Pnblioation  against  non-reiident.  If  any  one 
of  the  defendants  is  a  non-resident  of  the  state,  and 
this  fact  is  made  to  appear  by  affidavit  on  the  filing  of 
the  petition,  the  court  shall  order  notice  to  be  given 
by  the  jpetitioners  to  such  non-resident,  by  publica- 
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tion  for  three  conBecutive  weeks,  in  some  newspaper 
printed  and  of  general  circulation  in  the  county, 
stating  the  time  when  such  petition  will  be  for  hear- 
ing, and  the  object  and  prayer  thereof,  which  publi- 
cation shall  be  deemed  sufficient  service.  [75  v.  85,  ^  2,  J 
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2  6472.  Bzamlnation  of  debtor  after  return  of  ezeontton. 
When  an  execution  against  the  property  of  a  judjr- 
ment  debtor,  or  of  one  of  several  debtors  in  the  same 
judgment,  issued  to  the  sheriff  of  the  county  where 
he  resides,  or  if  he  does  not  reside  in  the  state,  to 
the  sheriff  of  the  county  where  the  judgment  was 
rendered,  or  a  transcript  of  a  justice's  judgment  has 
been  filed,  is  returned  unsatisfied,  in  whole  or  in  part, 
the  judgment  creditor  shall  be  entitled  to  an  order 
from  a  probate  ji^dge,  or  a  judge  of  the  court  of  com- 
mon pleas,  of  the  county  to  which  the  execution  was 
issued,  requiring  such  debtor  to  appear  and  answer 
concerning  his  propertv  before  such  judge,  or  a  ref- 
eree appomted  by  sucn  judge,  at  a  time  and  place 
within  the  county  to  be  specified  in  the  order.  [51 
v.  57,  i  459.] 

Application  /or  order  against  Judgment  debtor.  — J  TWe.1.    , 

plaintiff,  says  that,  on  the any  of ,  18&— ,  he  recov- 
ered a  Judgmeut  against  the  said ,  defendant,  for  the  sum 

of  9 ,  and  S coets,  therein  taxed  by  the  consideration 

of  the  conrt  of  common  pleas  of county  for,  a  Justice  ol 

the  peaoe  In  and  for county].    That,  on  the day  of 

,  189—,  he  caused  an  execution  to  be  issued  against  the 

property  of  the  said and  placed  in  the  hands  of , 

sheriff  of  said  f  ounty  [or,  be  caused  a  transcript  from  the  docket 
ol  said  Justice  to  be  filed  in  the  office  of  the  clerk  of  the  conrt  of 
common  pleas  in  said  county,  upon  which  he  caused  an  execu- 
tion to  be  iasned  against  the  property  of  defendant,  and  placed 

in  the  hands  of ,8heriff  of  said  county],  which  execution  t 

was,  on  the day  of ,  18&- ,  returned  by  said  sherifr, 

indorsed  "  no  goods,  chattels,  lands  or  tenements,  found  whereon 
to  levy  "  [as  wiU  appear  from  a  copy  of  said  execntion,  herewith 
filed],  ana  said  execution  remains  wholly  unsatisfied.    Plaintiff 

asks  that  an  order  may  be  issued,  requiring  said to  appear 

and  answer  concerning  his  property,  at  such  time  and  place  as 
you  may  appoint.  ,  Attorney. 

[Verification.] 

.    notice  of  order,— The  State  of  Ohio, County,  bs.    Probate 

Court.    To  the^Sheriff  of  the  County  ol ,  greeting :    You 
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are  hereby  comnififided  to  notify tliSt  the  following  lorder 

has  been  made  by  me.  to  wit: 

In  the  matter  of  the  proceedings  in  aid  of  execution  in  the 
cane  of  — 


tter  of  the  proceedings  in  aid  of  execution  i 
,  plaintiff,  vs. ,  defendant.  No.  —  of  the 


Coart,  of Coanty,  Ohio. 

On  application  of  the  plaintiff—  in  the  above  recited  action, 
and  it  appearing  to  the  court  that  an  execution  has  been  duly 

issued  to  the  sheriff  of  this  coanty  agaiustthe  property  of , 

the  defendant—  in  this  action,  aod  has  been  returned  wholly 
unsatisfled,  and  it  appearing  to  my  satisfaction  that  said  defend- 
ant— has  property  in  the  hands  of which  he  unjustly  re- 
fuses to  apply  toward  the  satLsfa(*tion  of  said  judnnent:  It  is 

therefore  nereby  ordered  that  the  said be  and  appear  be* 

fore ,  Esq.,  at  his  office.  No. Street. ,  Ohio  who 

is  hereby  appointed  referee  in  this  cause  to  take  the  examintlon 
of  the  said in  writing,  under  oath,  concerning  said  prop- 
erty of  said  Judgment  debtor,  on  the day  of  — ap-,  18S>— , 

at o'clock M.  And  the  said  referee  is  hereby  ordered 

to  report  the  evidence  to  me  forUiwith  after  such  examination. 
And  the  said is  hereby  enjoined  and  restrained  from  trans- 
ferring, or  in  any  way  disposing  of  any  property,  money  or  cred- 
its in possession  or  control,  belonging  to  said ,  until 

farther  order  in  the  premises. ,  Probate  Judge. 

And  that  he  the  said be  and  appear  before  said 

at  the  time  and  place  in  said  order  mentioned  and  in  all  things 
observe  and  obey  the  same. 

And  at  the  same  time  you  will  make  due  return  of  this  order. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  our  said  court,  at ,  Ohio,  this day  of 

,  A.  D.  189—. ,  Probate  Judge. 

Au  examination  of  witness  under  this  section  was  held  admis- 
sible in  evidence  against  him  in  an  action  to  set  aside  a  deed 
made  to  hfm  in  fraud  of  creditors,  being  the  identical  matter 
concerning  which  be  had  been  so  examined,  40  O.  8.  345. 

Superior  court  of  Cincinnati  has  no  Jurisdiction,  9  Bull  241. 
court  has  power  to  order  examination  of  other  witnesses  than 
Judgment  debtor  when  satisfied  on  application  of  party  that, 
additional  witnesses  should  be  examined.  11  Bull  144 ;  see  1  Clev. 
R.  26 ;  6  C.  C..81.  No  power  of  probate  Judge  to  inue  execution 
against  person  on  Judgment  rendered  in  common  pleas,  35  Bull. 
27U;  54  6.8.422. 

2  5478.  Bzamlnatloii  of  debtor  before  return  of  exeeu- 
tloB.  After  the  issue  of  an  execution  against  proper- 
ty, and  upon  proof  by  the  affiidavit  of  the  judgmoiit 
creditor,  or  otnerwise,  to  the  satisfaction  of  the  court 
of  common  pleas,  or  a  judge  thereof,  or  a  probate 
judge,  of  the  county  in  which  the  debtor  is  found,  that 
the  judgment  debtor  has  property  which  he  unjustly 
refuses  to  apply  toward  the  satisfaction  of  the  judg- 
ment, such  court  or  judge  may,  by  order,  require  the 
judmnent  debtor  to  appear  at  a  time  and  place,  in 
■ucE  county,  to  answer  concerning  the  same;  and 
such  proceedings  may  thereupon  be  had,  for  the  ap- 
plication of  the  property  of  tne  judgment  debtor  to* 
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ward  the  satisfaction  of  the  judgment,  as  are  pre- 
scribed in  this  subdivision.    [51  v.  57,  i  400.] 

Application.— [Follow  from  und4r  g  5472  dotm  to  *  and  mv :]  has 

not  yet  been  returned.  Plaintiff  further  says,  that  the  said 

has  property  which  be  unjustly  refuses  to  apply  toward  the  satis- 
faction of  paid  judfi;ment,  and  asks  that  an  order  may  issue  against 

said requiring  him  to  appear  at  such  time  and  place  as 

you  may  appoint  to  answer  concerning  the  same. 

Order  for  defendant  to  appear.  —[Title.]  On  application  [or  mo- 
tion] of  the  plaintiff  in  the  above  entitled  cause  and  it  appear- 
ing that  an  execution  has  been  duly  issued  against  the  property 

of  the  defendant ,  and  it  further  appearing  by  the  affldavft 

()f ,  to  my  satisfaction,  that  the  said has  property 

which  he  uniustly  refuses  to  apply  to  the  satisfaction  of  the 
judgment  in  the  above  entitled  cause  *.  it  is  hereby  ordered  that 

the  saidNfc do  appear  before  me  [or  before ,  Esq.,  who 

is  hereby  appointed  referee  in  this  cause  to  take  the  examina- 
tion of  the  said in  writing  and  to  report  the  evidence  to 

me],  at on  the day  of ,  189—,  at o'clock 

—  M..  to  Answer  under  oath  concerning  his  property. 

And  the  said  —^~  is  hereby  enjoined  and  restrained  from 
transferring,  or  in  any  way  disposing  of  any  of  his  property, 
money  or  credits,  until  further  order  in  the  premises. 

Demand  on  debtor  not  required,  11  O.  S.  82S. 

2  0474.  Wlien  order  of  arrest  may  issue,  and  proeeed- 
Ings  thereon.  Instead  of  the  order  requiring  the  at- 
tendance of  the  judgment  debtor,  as  provided  in  the 
two  preceding  sections,  the  judge  may,  upon  i)roof, 
in  writing,  to  his  satisfaction,  by  affidavit  of  the  judg- 
ment creditor,  or  otherwise,  that  there  is  .danger  of 
the  debtor  leaving  the  state,  or  concealing  himself,  to 
avoid  the  examination  herein  mentioned,  issue  a  war- 
rant requiring  the  sheriff  to  arrest  and  bring  before 
him  the  debtor ;  such  warrant  can  be  issued  only  by 
a  judge  of  the  court  of  common  pleas,  or  the  probate 
judge,  of  a  county  in  which  the  debtor  is  found,  and 
the  sheriff  can  execute  it  only  within  that  county ;  in 
executing  the  warrant  the  sheriff  shall  deliver  to  the 
debtor  a  copy  thereof,  and  of  the  testimony  on  which 
it  issued;  tne  debtor,  when  brought  before  the  judge, 
shall  be  examined  on  oath,  and  other  witnesses  may 
be  examined  on  either  side;  if  it  appear  in  the  ex- 
amination that  there  is  danger  of  the  debtor  leaving 
the  state,  or  that  he  has  property  which  he  unjustly 
refuses  to  apply  to  the  judg;ment,  he  may  be  ordere<i 
to  enter  into  an  undertaking,  with  surety ^  in  such 
sum  as  the  judge  may  prescnbe,  that  he  will  attend 


169  PROCBEDINGS  IN  AID  OF  EXECUTION.  26475 

before  the  judge  or  referee  for  examination,  from  time 
to  time,  as  shall  be  directed ;  and  in  default  of  enter- 
ing into  such  undertaking  he  may  be  committed  to 
the  jail  of  the  county,  by  warrant  of  the  judge,  as  for 
contempt.    [51  v.  57,  ?461.] 

Order  for  arrett.— [Title.]    [As  form  under  g  5478  to  ♦,  and  eon- 
Hnne:]  and  it  further  appearing  from  the  fl&davit  oi  the  said 

that  there  is  danger  of  the  said leaving  the  state,  it 

is  therefore  ordered  that  the  sherifT  of  this  county  arrest  him, 

the  said ,  and  bring  him  before  me,  at on  the 

day  of ,  189~,  for  examination  concerning  his  Intentions 

and  his  property. 

Order  for  undertaking.— [TiUe.]    This  day  came  before  me  the 

said in  custody  of  the  sheriff,  on  the  warrant  of  arrent 

heretofore  issued  by  me.  and  being  satisfied  that  there  is  dangor 

that  the  said will  leave  the  state  [or  conceal  himself]  to 

avoid  examination  as  Judgment  debtor  in  this  case,  and  that  lie 
baa  property,  which  he  unjustly  refuses  to  apply  to  the  judg- 
ment herein ;  It  is  hereby  ordered  that  the  said enter  into 

an  undertaking  in  the  sum  of dollars,  with  good  and  suffi- 
cient sureties,  that  he  will  from  time  to  time,  as  directed,  attend 

before  me  [or  before ,  hereby  appointed  referee  for  that 

purpose]  for  examination.  And  such  undertaking  being  given, 
the  said shall  be  discharged  from  the  custody  of  tne  sher- 
ifT.   And  in  default  thereof,  the  said shall  be  committed 

to  the  jail  of  the  county  as  for  a  contempt. 

2  6476.  Bxaminatlon  of  debtor  of  Judgment  debtor,  etc. ; 
efltoct  of  snch  order.  After  the  return  of  an  execution 
against  the  property  of  a  judgment  debtor,  or  of  one 
of  several  debtors  in  the  same  judgment,  and  upon 
proof,  in  writing,  by  affidavit,  or  otherwise,  to  the 
satisfaction  of  the  jud^,  that  a  person  or  corporation 
has  propertj^  of  such  judgment  debtor,  or  is  indebted 
to  him,  the  judge  may,  by  an  order,  require  such  per- 
son or  corporation,  or  any  officer  or  member  of  the 
corporation,  to  appear  at  a  specified  time  and  place, 
witnin  the  county  in  which  such  person  or  corpora- 
tion is  served  with  the  order,  and  answer  concerning 
the  same;  the  service  of  the  order  shall  bind  the 
property  in  the  possession  or  under  the  control  of 
sucn  person  or  corporation  from  the  tiofte  of  service ; 
and  me  person  or  corporation  so  served  with  the 
order  shall  be  liable  to  the  judgment  creditor  for  all 
property,  money,  and  credits  in  his  hands  belonging 
to  the  judgment  debtor,  or  due  to  him  from  such  per- 
son or  corporation,  from  the  time  of  service ;  but  if, 
on  the  filing  of  the  affidavit  of  the  judgment  creditor, 
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his  agent  or  attorney,  the  judge  is  satisfied  of  the  ex- 
istence of  any  of  the  grounds  upon  which  an  order  of 
attachment  may  he  issued,  as  provided  in  section  ffty- 
five  hundred  and  ttoerUy-one,  the  order  may  he  issuea  be- 
fore the  issue  and  return  of  execution:  and  the  judge 
may  also  require  notice  of  such  proceeoing  to  be  given 
to  any  party  in  the  action,  in  sucn  manner  as  may  seem 
to  him  proper.    [71  v.  53,  J  464.] 

Order/or  aopearanoe  of  thirdper9on,—{ Titte.]  On  motion  of  tho 
plaintiff  in  the  above  entitled  cause,  and  it  appearing  that  an 
execution  has  been  duly  inued  upon  the  judgment  herein 
against  the  property  of  tne  defendant [and  returned  unsat- 
isfied], and  it  appearing  to  my  satisfaction  that  one has  in 

his  hands  property  of  [or  is  Inaebted  tol  the  said ,  it  is  here- 
by ordered  that  the  said appear  before  me  and  answer  oon- 

ceming  the  same  at ,  on  the day  of ,  1»— ,  at 

o'clock.  [And  it  is  further  ordered  that  the  plaintiff  notify  the 
said  defendant of  the  matters  herein,  so  as  to  g^ve  him  suf- 
ficient time  to  be  presesent  at  such  examination.] 

Debtor  of  execution  debtor  can  not,  after  service  of  order, 
dischaive  himself  by  payment  to  execution  debtor  of  his  in- 
debtedness, 6  O.  S.  255.  Examination  of  debtor  not  subject  to 
review,  11  O.  8.  669.  Judgment  in  such  proceedings  against 
judgment  debtor  and  his  debtor,  ordering  tne  latter  to  pay  the 
amount  due  from  him  to  Judgment  creditor  protects  him  from 
suit  on  same  demand  by  judgment  debtor,  effect  of  reversal  of 
judgment  in  original  case.  2  CT  C.  R.  77. 

As  to  contempt  proceedings  to  enforce  an  order  undar  this 
section,  see  5  C.  c.  78,  88. 

2  6476.  Bziitanoe  of  fraud  not  to  exonso  examination. 

No  person  shall,  on  examination  jpursuant  to  this 
sulxuvision,  be  excused  from  answenng  any  question 
on  the  ground  that  his  examination  will  tend  to  con- 
vict him  of  a  fraud :  but  his  answer  shall  not  be  used 
88  evidence  against  him  in  a  prosecution  for  such 
fraud.    [61  V.  57,  J  462.] 

This  section  does  not  apply  to  a  civil  action  based  on  discov- 
eries made  in  such  proceedings  in  the  probate  court,  and 
brought  for  the  purpose  of  appl]^ng  upon  a  judgment  property 
subject  to  such  application,  40  O.  S.  345. 

2  6477.  Beftrenoe  by  Judge.  The  ludge  may,  in  his 
discretion,  order  a  reference  to  a  referee  agreed  upon, 
or  appointed  by  him,  to  report  the  evidence  or  the 
facts.    [51  V.  57,  H72.] 

Testimony  before  referee  mav  be  used  as  a  deposition  in  the 
case,  8  Rec.  8&J.  Refusal  to  connrm  reverses  finding  not  subject 
to  review,  2  Clev.  R.  185. 

{  6478.  Prooeodlngs  may  be  eontlnaed.  The  judge  or 
referee,  acting  under  the  provisions  of  this  chapter, 
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may  continue  his  proceedings  from  time  to  time, 
antii  tiiey  are  completed.    [51  v.  57,  i  471.] 

J  5479.  How  attendance  of  parttes  aiid  witnessea  oom- 
paU^^L  A  party  or  witness  may  be  compelled,  by  an 
order  of  the  jadge,  or  by  a  subpoena,  to  attend  before 
a  judge  or  referee,  to  testify.    [51  v.  57,  %  465,  466.] 

Attendance  enforced  only  by  order  of  Judge,  1  Clev.  R.  26 ;  aee 
11  Bull  144. 

2  6480.  Examination  bofore  refbroo  to  bo  ooitUlod.  OaUi 
of  witness.  If  before  a  referee,  the  examination  must 
be  taken  by  the  referee,  and  certified  to  the  judge;  all 
examinations  and  answers  before  a  jud^  or  referee 
must  be  on  oath ;  and  when  a  corporation  answers, 
the  answer  must  be  on  the  oath  of  an  officer  thereof. 
[61  V.  57,  i  466.] 

8eeiS2l8. 

{  5481.  How  dlaobedlenee  of  order  ponlslied.  If  a  per- 
son, party  or  witness  disobeys  an  order  of  the  judge, 
c^)l1rt,  or  referee,  duly  served,  he  may  be  punisned  as 
fur  contempt;  and  such  referee  may  at  his  discretion 
report  the  case  to  the  court,  or  judge,  and  such  court 
or  judge  ma^  punish  for  contempt  as  provided  in 
chapter  4,  division  7,  title  1,  of  the  Re  vised  Statutes  of 
Ohio.    [86V.48.] 

There  Is  no  power  under  thlB  section,  or  any  other,  to  Im' 
prison  for  refusal  to  obey  the  order  where  rthe  person  having 
possession  of  the  money  claims  to  own  it,  42  0. 8.  Ill,  112 ;  see  4 
Bull  783;  5C.C.78;  27  Bull  289,  291. 

{6482.  Debtor  may  pay  ezeontion  against  oredltor. 
After  the  issue  of  execution  aoainst  property,  a  per- 
son indebted  to  the  judgment  debtor  may  pay  to  the 
sheriff  the  amount  of  his  debt,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  execution ;  and  the 
sheriff's  receipt  shall  be  a  sufficient  discharge  for  the 
amount  so  paid,  or  directed  to  be  credit^  bv  the 
judgment  creditor  on  the  execution.    [51  v.  57,  {463.] 

And  the  same  rule  applies  to  an  execution  held  by  a  consta- 
ble  and  issued  by  a  Justice  of  the  peace,150. 8. 176.  See  60  0. 8. 600. 

2  6488.  Judge  may  order  property  to  be  applied  on  ez- 
eontion. The  judge  may  order  any  property  of  the 
judgment  debtor,  or  money  due  to  him,  not  exempt 
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by  law»  in  the  hands  either  of  himself  or  other  person, 
or  of  a  corporation,  to  be  applied  toward  the  satlHfac- 
tion  of  the  judgment;  but  the  earnings  of  the  debtor 
for  his  person^  services,  at  any  time  within  three 
months  next  preceding  the  order,  can  not  so  be  ap- 
plied, when  it  is  made  to  appear,  by  the  affidavit  of 
the  debtor,  or  otherwise,  that  such  earnings  are  nee* 
essary  for  the  use  of  a  family  supported  wholly  or 
partly  by  his  labor.    [51  v.  57,  J  467.  J 

Order  for  appUcoHon  of  property.  [Tiilte.)— And  now  it  appear- 
ing, upon  the  examination  of  the  said ,  that  he  has  certain 

Eroperty,  not  exempt  from  execntion,  to  wit :  [detcribe],  it  is 
ereby  ordered  that  the  same  be  delivered  [or  paid  over]  to  the 
sheriff  [or  clerk  or  receiver],  that  it  may  be  applied  to  the  satis- 
faction of  the  Judgment  rendered  against  him,  in  favor  of  the 
said  . 

Order  for  application  of  property  in  hands  of  third  perton.  [  Title.] 

And  now  it  appearing  upon  the  examination  of  the  said 

that  he  has  in  nis  hands  certain  propertv  not  exempt  from  exe- 
cution belonging  to  the  said ,  to  wit :  [describe]  [or  that  the 

said is  indebted  to  the  said in  the  sum  of  $- J  it 

is  hereby  ordered  that  the  same  be  delivered  over  [or  paid]  to 

,  that  it  may  be  applied  to  the  satisfaction  of  the  Judgment 

rendered  against  the  said In  favor  of  the  said . 

The  mode  of  applying  property  under  this  section  is  not  pre- 
scribed, but  it  must  be  in  analogy  as  to  claims  of  the  debtor 
Against  third  persons,  to  the  remedies  to  which  the  debtor  him- 
self might  resort.  The  court,  or  Judge,  is  not,  under  this  section, 
authorized  to  settle  disputes  between  the  debtor  and  a  third 
person,  or  to  enforce  the  collection  of  claims  by  order  of  pay- 
ment and  attachment.  Where  claims  are  to  be  collected,  the  ai>- 
p(>lntmentof  a  receiver  is  the  proper  course,  11 0. 8. 828.  A  judge 
can  not,  under  this  section,  enforce  the  payment  of  a  deot,  In 
the  Absence  of  all  fraud,  by  Imprisonment,  as  for  a  contempt, 
but  may  direct  the  application  ot  the  proceeds  of  the  debt,  when 
collected  by  a  receiver  or  otherwise,  6  O.  S..255.  KarnlnRs  of 
debtor,  etc.,  exempt ;  see  25  O.  8.  516.  See  5430,  subdivision  6 
nn.:  49  O.  B.  651 ;  6  C.  C.  81. 

§  64S4.  Judge  may  appoint  reeelTer,  mad  prohibit  trans- 
fer, etc.,  of  property.  The  judge  may,  by  order,  appoint 
the  sheriff  of  the  proper  county,  or  other  suitable  per- 
son, a  receiver  of  the  the  property  of  the  judgment 
debtor ;  and  he  may  also,  by  order,  forbid  a.  transfer, 
or  other  disposition  of,  or  any  interference  with,  tlie 
property  of  the  judgment  debtor  not  exempt  by  law. 
[51  V.  57,  i  468.] 

Order  appointing  receiver.    [Title.}— It  appearing  from  the  er- 

amlnation  of  the  judgment  debtor  herein  [or  of ]  before 

me  [or ,  referee,  who  has  filed  the  report  of  his  orocecdings] 
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that  there  is  certain  property  not  exempt  from  execution  in  the 

hands  of  the  said [or belonging  to  the  said ] 

which  can  not  be  directly  applied  upon  the  said  judgment,  on 

motion  of  the  said ,  it  is  hereby  ordered  that be  and 

he  is  hereby  appointed  receiver  herein  of  all  the  debts,  property, 
equitable  interest,  rights,  and  things  in  action  of  the  said  judg- 
ment debtor ;  that  before  entering  upon  his  duties  such  receiver 

execute  to  the  state  of  Ohio  an  undertaking  in  the  sum  of 

dollars,  conditioned  according  to  law,  with  good  and  sufficient 
security. 

It  is  further  ordered  that  the  said  judgment  debtor  [or  the 

said ^1  deliver  to  the  said  receiver  all   moneys  and  other 

property  now  in  his  possession,  or  under  his  control  belonging 

TO  htm  [or  to  the  said ]  and  not  exempt  from  execution. 

And  the  said is  hereby  enjoined  from  transferring,  or  in 

any  manner  interfering  therewith  until  further  order  in  the 
premises. 

25486.  Liability  of  sheriir  on  official  bond;  undertaking 
by  reeeiTor.  jf  the  sheriff  be  appointed  receiver,  he 
and  his  sureties  shall  be  liable  on  his  official  bond  as 
such  receiver;  and  if  another  person  be  appointed, 
he  shall  take  an  oath  and  give  an  undertaking,  as  in 
other  cases.    [51  v.  57,  H70.] 

1 9486.  PrococdlngB  when  indebtednesB  denied,  or  an- 
otber  claims  the  property.  If  it  appear  that  the  judg- 
ment debtor  has  an  interest  in  real  estate,  in  the 
county  in  which  proceedings  are  had,  as  mortgagor, 
mort^igee,  or  otherwise,  and  his  interest  can  be  as- 
certain^ as  between  himself  and  the  person  holding 
the  legal  estate,  or  the  person  having  a  lien  on  or  in- 
terest in  the  same,  without  controversy  as  to  the  in- 
terest of  such  person  holding  such  leeal  estate,  or  in- 
terest therein,  or  lien  on  the  same,  tne  receiver  may 
be  ordered  to  sell  and  convey  such  real  estate,  or  the 
interest  of  the  debtor  therein  ;  such  sale  shall  be  con- 
ducted, in  all  respects,  in  the  same  manner  as  is  pro- 
vided for  the  sale  of  real  estate  upon  execution ;  and 
the  proceedings  of  sale  shall,  before  the  execution  of 
the  deed,  be  approved  by  the  court  in  which  the 
judgment  was  rendered,  or  the  transcript  filed.  [51 
V.  67,  J469.] 

2  5487.  Pleadings  to  be  xydneed  to  writing,  and  filed 
with  desk.  The  order  mentioned  in  sections  ^/<2/-/our 
hundred  and  seveniy-twOf  fifty-four  hundred  and  seventy- 
three^  and  fiAy-four  hundred  and  seventy-five,  shall  be  in 
writing,  and  signed  by  the  judge  who  makes  the  same, 
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and  shall  be  served  as  a  summons;  and  tlTe  judge 

shall  reduce  all  his  orders  to  writing,  which,  together 

with  a  minute  of  his  proceedines,  signed  bv  himself, 

shall  be  filed  with  the  clerk  of  the  court  of  the  county 

in  which  the  judgment  is  rendered,  or  the  transcript 

of  the  justice  is  nred,  and  the  clerk  shall  enter  on  his 

execution  docket  the  time  of  filing  the  same.    [51  v. 

57,  §474.] 

No  record  is  required,  but  the  judge  must  file  hiB  "orden** 
and  a  "minute  of  his  proceedings  "  with  the  clerk,  who  alone 
can  certify  transcripts  thereof,  1 W.  L.  M.  87. 

{6488.  Oompansatlon  of  probate  Judge.  The  probata 
judge  shall  be  allowed  for  his  services  under  tnis  sub- 
division the  sum  of  three  dollars  in  each  case,  and 
such  fees  as  are  allowed  by  law  to  clerks  of  the  court 
of  common  pleas  for  similar  services.  [51  v.  57,  i  476.] 

§  5489.  Oosta.  The  judge  shall  allow  to  clerks,  sherifiis, 

referees,  receivers,  and  witnesses,  such  compensation 

as  is  allowed  for  like  services  in  other  cases,  to  be  taxed 

as  costs  in  the  case,  and  shall  enforce  b^  order  the 

collection  thereof,  froiri  such  party  or  parties  as  ought 

to  pay  the  same.    [51  v.  57,  8  475.  J 

The  Judge  is  authorized  to  order  the  costs  to  he  paid  by  such 
party  as  ought  to  pay  the  same,  1 W.  L.  M.  87. 


ACTIONS  TO  COMPLETE  REAL  CONTRACTS. 

J  6800.  Aetton  by  ezeentor,  etc.,  to  complete  contract 
for  sale  of  land.  When  a  person  who  entered  into  a 
written  contract  for  the  sale  and  conveyance  of  an  in- 
terest in  land  dies  before  the  completion  thereof,  and 
his  executor,  administrator,  or  other  leeal  represent- 
ative, desires  to  complete  the  contract,  he  may  file  a 
petition  therefor  in  the  court  of  common  pleas  or  pro- 
bate court  of  the  count;^  in  which  the  land,  or  any 
part  thereof,  is  situate ;  if  the  petition  be  filed  in  the 
probate  court,  service  may  be  made  therein  as  in  civil 
actions ;  and  the  heirs  at  law,  devisees,  or  other  legal 
representatives  of  the  deceased  vendor,  when  not 

ftlaintifis,  must  be  made  defendants  in  the  action. 
29  V.  258,  i  5.] 
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PetiHon  by  executor,  rfc  — Probate  court oountv,  Ohio. 

as  ezecator  of  the  last  will  of  [or  administrator  of  the  es- 


tete  oil ,  deceased,  and  and ,  heirs  at  law  of 

,  deceased,  plaintiob  vt. and ,  as  the  legal  guard- 
ians of ,  an  infant  and  heir  at  law  of  said ,  deceased. 

PlalDtiflii  say  that  on  or  about  the dav  of ,  IM^, 

the  said ,  late  of  the  county  of ,  died  testate  [or  if  he 

left  no  wiUj  intestate]  learing  the  plaintifis, and ,  and 

clefendant ,  who  is  an  infant  aged  about vears.  and 

whose  legal  guardian  is  the  defendant his  sole  heirs  at 

law:  that  plaintiff is  the  duly  qualified  and  actins  exec- 
utor [or  administrator]  of ,  deceased,  a  duly  certifiea  copy 

of  his  letters  of  executorship  [or  administration]  as  hereto  at- 
tached, marked  exhibit .     Plaintiffa  say  that died 

poBKSsed  of  the  legal  title  in  fee  simple  to  the  following  described 
lauds,  to  wit:  [deaeribe  them].   Plain tiflTs  further  say  that,  the  said 

in  his  lifetime,  on  the day  of ,  1»— ,  contracted 

in  writing  with  said ,  to  sell  and  convey  to  said In 

fee  simple,  by  deed  of  general  warranty,  the  said  premises,  with 

the  appurtenances ,  which  contract  was  in  substance  as 

follows:  [»iate  nibrtanee  of  eontrae(\r  a  copy  of  which  contract  is 

hereto  attached  marked  exhibit ;  and  that  said  eoniract 

was  not  completed  by  said in  his  life  time,  and  the  plaint- 

Iflb  ale  desirous  of  completing  the  same  according  to  its  terms. 

Wherefore  plaint!  A  pray  that  said ,  as  executor  of  the  last 

will  and  testament  01 deceased,  may  be  authorized  to  com- 
plete said  contract,  and  to  execute  deeds  of  general  warranty  for 

and  on  behalf  of  the  heirs-at-law  to  the  said ,  which  shall 

be  as  binding  on  said  heirs-at-law  as  if  the  same  had  been  made 

by  said ,  deceased,  in  his  life  time,  and  for  all  other  proper 

relief.  , 

( ydifieaUon.]  Attorney  for  plaintiff. 

{6801.  Wbenooiirt  may  order  oonyeyance.  Deed.  The 
court,  after  causing  to  be  secured  to  and  for  the  ben- 
efit of  the  estate  of  the  deceased  its  just  part  and  pro- 
portion of  the  consideration  of  the  contract,  may  au- 
thorize the  executor,  administrator,  or  other  legal 
representative  to  complete  the  contract,  and  to  execute 
a  deed  for  and  on  benalf  of  the  heirs  at  law  to  the 
purchaser,  which  shall  recite  the  order,  and  be  as 
binding  on  the  heirs  at  law,  and  all  other  persons  in- 
terested, as  if  it  had  been  made  by  the  deceased  in 
his  lifetime.    [29  v.  268,  §|  6,  8.] 

J  1 5S0a.  Heln  of  deceased  purchaser,  may  enforce  spe- 
0  performanoe.  The  heirs  at  law,  or  devisees,  of  a 
person  who  purchased  an  interest  in  land  by  written 
contract,  and  died  before  conveyance  thereof  to  him, 
may  compel  such  conveyance  as  the  deceased  mieht 
have  done.    [29  v.  258,  §  7.] 
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BUKRTIB8. 

{  688T.  Burettes  of  xirobate  Judge,  etc.,  may  apply  to  be 
dlseharged.  A  surety  of  a  sherifT,  auditor,  probate 
judge,  Gountv  treasurer,  clerk  of  the  court  of  common 
pleas,  recorder,  and  coroner,  or  infirmary  director,  may 
at  any  time  notify  the  county  commissioners,  by  giving 
at  least  five  days'  written  notice,  that  he  is  unwilling 
to  continue  as  surety  for  such  oflicer,  and  will,  at  a 
time  to  be  therein  named,  make  application  to  the 
commissioners  to  be  released  from  further  liability 
upon  his  bond ;  and  he  shall  also  give  at  least  three 
days'  written  notice  to  such  officer  of  the  time  and 
place  at  which  such  application  will  be  made.  [88  v. 
264.] 

26888.  DutyofoominlSBloneninBaolicaae.  The  county 
commissioners,  upon  such  notice  being  given,  shall 
hear  the  application,  and  if,  in  their  opinion,  there  is 
good  reason  therefor^  shall  require  such  ofScer  to  give 
a  new  bond,  conditioned  according  to  law,  to  their 
satisfaction,  within  such  reasonable  time  as  they  mav 
direct ;  and  if  such  officer  fail  to  execute  such  bond, 
the  office  shall  be  deemed  vacant,  and  shall  be  imm(>- 
diately  filled  as  other  vacancies  therein;  but  such 
orippnal  sureties  shall  not  be  released  or  discharged 
until  the  filing  of  the  new  bond,  or  the  expiration  of 
the  time  allowed  therefor,  and  shall  be  liable  onlv  for 
the  ofl^cial  acts  of  siwh  officer  from  the  time  of  the 
execmtion  of  the  original  bond  to  the  filing  of  the  sec- 
ond bond,  or  the  expiration  of  the  time  allowed 
therefor ;  and  the  costs  of  such  application  shall  be 
paid  by  the  surety  who  makes  the  same.    [62  v.  69, 
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TITLE  II. 

CHAPTER  I. 

WII.LS. 

i  5918.  CoBitrnotloxi.  In  this  title  the  term  "will" 
shall  be  construed  to  include  codicils  as  well  as 
wills ;  every  word  importing  the  masculine  gender 
mav  extend  and  be  applied  to  females  as  well  as 
males ;  every  word  importing  the  singular  number 
only  may  extend  to  and  be  applied  to  several  per- 
sons or  uiings  as  well  as  one ;  and  every  word  im- 
porting the  plural  number  onl^  may  extend  to  and 
be  applied  to  one  person  or  thmg  as  well  as  several. 
[50  V.  297,  a  77,  78.] 

Definitions.  A  wiU  is  the  dlBposition  of  one's  property  to 
take  effect  after  death.    Bedfleld  on  Wills,  4th  £d.  5. 

A  devise  Is  a  sift  of  real  property  hy  one's  last  will  and  tes- 
tament.   Sohouicr  on  Wills,  $  8. 

A  bequest  is  a  gift  by  will  of  personal  property.    Id. 

A  legctcy  is  ^^tnat  gift  or  disposition  which  comes  to  a  snr- 
vivor  through  one's  last  will,"  Schoiiler  on  Wills,  ^  5.  Though 
the  term  is  more  commonly  applied  to  money  or  other  personal 
property  than  to  real  estate,  it  ^^acquircs  a  popular  sense  which 
regards  rather  the  value  of  the  gift,  than  the  elements  real  or 
personal,  of  which  it  may  happen  to  be  composed."    Id.  $  6. 

A  codicil  is  an  addition  to  or  qualification  of  one's  last  will 
and  testament,  Redfield  on  Wills  287.  The  codicil  is  a  testator^s 
addition  annexed  to  and  to  be  taken  as  part  of  the  testa- 
ment, ^^belng  for  its  explanation,  or  alteration,  or  to  make 
some  addition  to,  or  else  some  subtraction  from,  the  former  dis- 
positions of  the  testator,"  2  Bl.  Com.  500:  Schouler  on  Wills  $  7. 

A  residuary  legatee  Is  one  to  whom  the  remainder  of  a  tes- 
tator's estate  is  given  after  the  payment  of  his  debts,  legacies, 
etc. 

A  vested  remainder  is  where  a  present  interest  passes  to  a 
certain  and  definite  person  to  be  enjoyed  infuturo^  and  there 
must  be  a  particular  estate  to  support  it. 

A  contingent  remainder  is  where  the  estate  in  remainder  is 
limited  either  to  a  dubious  and  uncertain  person  or  upon  the 
happening  of  a  dubious  and  uncertain  event.  A  contingent 
remainder,  if  it  amount  to  a  freehold,  can  not  be  limited  on  an 
estate  for  years  nor  anv  estate  less  than  a  freehold.  A  contin- 
gent remainder  may  Be  defeated  by  the  determination  or  de- 
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tttructlon  of  the  particular  estate  before  the  contingencv  hap- 
pens ;  hence,  tmswes  are  appointed  to  preserve  snch  remainders. 
An  Bxeeutory  devise  is  such  a  disposition  of  real  property 
by  will,  that  no  estate  vests  theiHsby  at  the  death  of  the  devisor, 
bat  only  on  a  future  contingency.  It  differs  from  a  remainder 
in  three  material  points,  (1)  it  needs  no  particular  estate  to 
support  it;  (2)  a  fee  simple  or  other  less  estate  may  be  limited 
by  it  after  a  fee  simple;  (8)  a  remainder  may  be  limited,  of  a 
cnattel  interest  after  a  particular  estate  for  life  in  the  same 
property. 

25914.  Who  may  make  a  will.  Any  person  of  full 
age  and  of  sound  mind  and  memory,  and  not  nnder 
any  restraint,  having  any  proi)erty,  personal  or  real, 
or  any  interest  therein,  may  ^ve  and  bequeath  the 
same  to  any  person  by  last  will  and  testament  law- 
fully executed.     [72  v.  3,  J  1.] 

Infants  can  not  make  a  will.  The  day  of  birth  must  be  in- 
cluded In  computing  the  age  of  attaining  majority,  2  Kent; 
Com.  288;  Harr.  (Del.)  567;  Bchoul.$  41;  contra  1  Kedf.  20.  A  rat- 
ification at  majority  of  a  will  made  under  age  would  seem  to 
require  re-publioation,  1  Redf.  19;  Schoul.  $  41.  But  see  1 
Jarm.  3S.    No  presumption  as  to  age,  5  C.  C.  159. 

Married  IDorm^.— Coverture  is  no  disability  now,  2  8114;  (84 
T«  188.)  Before  the  code  a  married  woman  could  make  a  will  of 
her  separate  property,  6  O.  65. 

Widow's  rights  when  not  mentioned  In  husband's  will.  50  O. 
8.880. 

Imane  persons  tiATi  not  makea  will  but  wills  of  insane  persons 
made  during  lucid  intervals  have  been  sustained,  27  Ga.  608:  1 
Monr.  263;  21  La.  An.  68;  2i  Me.  461;  4  How.  (Miss)  450:  9  Pa. 
St.  161;  2  Green  Ch.  629;  1  Phillim.  90;  9  Ves.  611;  11  Yes.  11; 
1  Sw.  A  Tr.  239, 401 ;  4  Bradf .  226;  14  Pa.  St.  417.  The  burden  of 
proof  is  on  the  party  alleging  a  Incid  interval,  18  Yes.  87  and 
oases  cited  supra,  suicicfe  is  not  conclusive  evidence  of  insan- 
ity, 7  Pick  94:  2  Uarr.  875.  see  85  La.  An.  160:  2  Curt.  416;  1 
H^g.  100.  Insanity  from  use  of  Oocoaine.   21  Bull.  278. 

iMlirium  and  drunkenness. ^PervonB  gnffering  from  delirium 
or  drunkenness  can  not  make  a  will.  The  presumption  of  con- 
tinued incapacity  is  not  so  strong  in  cases  of  delirium  as  in 
those  of  insanity,  4  Met.  645;  68  Me.  463;  9  Or.  128. 

Intoxication  does  not  incapacitate  unless  it  disorders  the 
faculties  and  perverts  the  judgrniont,  27  N.  Y.  9;  2  Green  Ch. 
004;  88  Mich.  412;  57  Cal.  274:  22  Wend.  626,  see  2  Harr.  875,  883, 
884;  1  H.  A  M.  417;  1  Dallas  M;  2  Aiken  464;  2  Add.  206. 

Idiots  and  imbeciles  are  devoid  of  tostamentarv  capacity, 
26  Wend.  255;  6  Uedf.  93;  21  Vt.  168;  14  K.  L.  A  Eq.  tel. 

Deaf^  dumb  and  blind,—  Tlie  law  does  not  prohibit  deaf, 
dumb  or  blind  persons  from  making  a  will.  Defects  of  the  sen- 
ses do  not  incapacitate,  if  the  testator  posesses  sufficient  mind 
to  perform  a  valid  testamentary  act,  1  Kedf.  66,  57,  see  2  Bradf. 
42;  266;  4  Id.  226;  4  Johns.  Ch.  441;  6Ga.  824;  101  Pa.  St.  496;  1 
Green  Ch.  82. 

Monomania4i8  are  those  persons  who  are  Insane  upon  some 
one  or  more  subjects  and  apparently  altogether  sane  U|k>9 
others,  1  Redf.  on  Wills  63,  71.  Monomania  does  not  destroy 
^tamentary  capacity  unless  the  will  is  the  direct  oflbpring  o| 
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monomania, ao  BaU  283;  7  QUI  10;  8  Add.  79;  L.  B.  5  Q.  B.  649; 
47  III.  lOS;  83  N.  Y.  619;  8  WattoTl;  7  B.  Mod.  198;  27  Conn.  19Sf 
68  Pa.  St.  342;  136  Mass.  145;  2  ISnidf.  449,  8.  C.  21  Barb.  107: 
47  N.H.  120;  45  Ala.  878;  53  M<I.  OTO;  37  N.  Y.  Eq.  221,  see  60 
Mlcb.  448;  SWallJr.  120;  62  Mo.  UiU;  49  Wis.  179;  2  Bull.  147. 
When  it  is,  it  will  be  refused  probate,  6  BedC.  220,  8*^;  88  N.Y. 
619;  24  Ga.  640;  136  Mass.  145. 

SceeTttricUiss  of  character  are  not  stil&cient  to  invalidate  a 
will^  32  La.  An.  1055;  Taylor's  Med.  Jur.  77C:  86  Am.  Rep.  428; 
1  Spmks  357:  nor  is  a  belief  in  witchcraft,  Bpiritualism  and  the 
like,  2Bradf.  449;  5  Ind.  137;  61  la.  23^  62  Mo.  869;  63  Md.  876; 
39  Miss.  19;  52  Wis.  643;  8  Bedf.  884. 

MorcU  depravity  does  not  incapacitate,  2  Bull  147. 

Senile  dementia  ia  that  peculiar  decay  of  the  mental  fao- 
nlties,  which  occurs  in  extreme  old  age,  and  in  many  cases 
much  earlier  whereby  the  person  is  reduced  to  second  child- 
hood, and  becomes  sometimes  whoUy  incompetent  to  enter  into 
any  binding  contract  or  even  to  execute  awul,  1  Bedf.  on  Wills 
63.  Senile  dementia  disqualifies  a  person  from  making  a  will, 
but  old  age  alone  does  not,  Schonier  on  Wills,  $134;  2  Hagg. 
142;  6  Johns,  Uh.  148;  2Brailf.  360;  72  N.  Y.  260,  276;  2  Phimm 
449,461. 

^There  isno  presumption  against  a  will,  because  made  by  a 
man  of  advanced  age,  nor  can  incapacity  be  inferred  from  an 
enfeebled  condition  of  mind  or  body,"  72  K.  Y.  209,  276,  see  2  B. 
Hon.  74, 79;  L.  R.  5  Q.  B.  649,  666:  I  J.  J.  MarBhnll  840;  10  S.  & 
K.  84;  8  Denio  87:  82  N.  J.  Eq.  701;  101  Pa.  St.  496;  but  see  also 
88  N.  J.  Eo.  211;  7  Lans.  466;  28  Hun  189< 

Undue  tf^ii«nce.— ^Whatever  delavs  tree  agency  and  con- 
strains a  person  to  do  against  his  will  and  wh:it  he  would  not 
do  if  left  to  himself  is  undue  influence  whether  the  control 
were  exercised  by  physical  force,  threats,  importunity  or  any 
other  species  of  mental  or  physical  coercion,**  see  00  Bid.  288;  ra 
K.  J.  Eq.491;  38  Ala.  611;  6  Ala.  181:  19  Ark.  558;  5  Har- 
ring450;  21  Ga.  552;  46  111.  485;  26  Md.  95;  15  N.  J.  Eq.  248;  99 
Msiss.  84;  2:  Wend.  626;  68  N.  Y.  604;  77  id.  894;  88  Jd.  867;  48 
Pa.  St.  46;  76  Pa.  St.  106.  But  influence  obtained  by  honest 
argument  or  persuasion  is  not,  84  N.  Y.  197;  74  111.  88;  41  Pa.  St. 
812;  82  N.  J.  Eq.  288;  09  Mass.  88;  112;  norb/  flaitoring speeches, 
w  ithout  fraud,  4  Clreenl .  220 ;  indelicate  or  improper  arguments* 
17  Utsrh.  236;  76  Pa.  St.  ]06,norby  a  wife  over  her  nusband  in  ab« 
sence  of  fraud,  82  X.  .1.  Eq.  701;  88  Mich.  412;  22  Wend.  526;  61 
Mo.  296;  76  111.  2B0;  see  4  Me.  220;  90  III.  184;  1  Duv.  208.  Distinc- 
tion between  influence  of  wife  and  mistrras,  6  Am.  Prob.  Rep. 
note  p.  436.  What  constitutes  undue  influence.  Id.  note  p.  589, 
what  does  not,  p.  590.  Mere  existence  of  improper  influence 
not  evidence  or  exercise  of  undue  influence,  84  Mo.  293.  No 
pi-esfumntion  of  undue  influence  from  legacv  to  draughtsman, 
testators  counsel,  91  N.  Y.  589,  see  8  Am.  Prob.  Rep.  note  p.  52. 

Joint  Wills, —TGntmtR  in  common  may  Join  in  making  a 
will,  39  O.  S.  689.  It  has  been  held  that  two  can  not  make  a 
Joint  will,  14  O.  8. 167  (cmitra  1  Deane  &  Swab,  6;  1  Bradf.  476) 
unless  all  the  property  belongs  to  one,  2  <;.  S.  C.  R.  440. 

i  0915.  Beqneit  or  devise  to  charitable  purposei,  when 
void.    II  any  testator  die  leaving  issue  ol  his  body, 
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or  an  adopted  child,  living,  or  the  legal  representa* 
tives  of  either,  and  the  will  of  such  testator  give,  de- 
vise, or  bequeath  the  estate  t)f  such  testator,  or  any 
part  thereof,  to  any  benevolent,  religious,  education- 
al, or  charitable  purpose,  or  to  this  state  or  to  any 
other  state  or  country,  or  to  any  county,  city,  vil- 
lage, or  other  corporation  or  association  in  this  or 
any  other  state  or  country,  or  to  any  person  in  trust 
for  any  of  such  purposes,  or  municipalities,  corpor- 
ations, or  associations^  whether  such  trust  appears 
on  the  face  of  the  instrument  making  such  gift, 
devise,  or  bequest  or  not;  such  devise,  or  bequest, 
shall  be  invalid  unless  such  will  shall  have  been 
executed  according  to  law,  at  least  one  year  prior 

to  the  decease  of  such  testator.     [72  v.  3,  i  1.] 

Tins  act  is  conHlitulioiiaU  UU  O.  S.  590.  The  devise  or  be- 
quest must  be  made  at  least  a  year  prior  to  testator's  death, 
;iU  O.  S.  5*H) :  1  C.  C.  R.  3-JO;  37  Bull.  4X3.  See  3  N.  P.  eS;  4  N. 
P.  27G;  11  C.  C.  fkS.  A  altt  to  a  chariuble  U8e  should  re- 
ceive the  mo8t  liberal  construction,  20  O.  483,  and  will  not 
fail  in  conBcquencc  of  the  Liideiinitenesd  of  the  obje(*.t,  2  Ucdf. 
402.  A  devise  to  the  ^^poor  and  needy"  of  a  named  towusliip 
la  valid,  1  O.  S.  100,  and  a  devise  for  support  of  parents  with 
remaimicr  to  named  societies  for  tlie  support  of  religion,  SO  O. 
S.  77,  and  of  a  remainder  ^^for  the  advancement  of  the  chris- 
tian religion,"  24  O.  S.  6S5,  and  a  devise  for  tlie  pixiachlnu:  of 
the  gospi'l  naming  the  places  wheix)  it  was  to  be  preached, 
89  ().  S.  29,  and  a  bequest  to  a  charitable  institution  to  be  clioe- 
en  by  a  trustee  or  executor,  11  Bull  192,  and  to  tlie  *'Home  Mis- 
sions*' though  there  was  nothing  to  indicate  what  Home  Mis- 
sion was  intended,  11  Bull  305,  and  a  devise  for  the  education 
of  the  i)«»or  children  of  Zane«viUe,  9  ().  20:{;  20  O.  4S3,  have  been 
upliehi;  and  ailevise  to  named  persons  as  trustees  of  an  uuincor- 
porated  chui-ch,  1  O.  8.  478,  takes  ell'ect  when  it  becomes  incor- 

()oratctl,  9  O.  203.  The  statute  of  charitable  uses  is  not  in  force 
icre.  1  O.  S.  160.  A  trust  does  not  cease  when  the  trustee^ails. 
Id.  s  O.  5r>8 ;  7  O.  (pt.  1)  217.  Devises  for  Institutions  of  learn iii^ 
ixra  treated  in  law  ns  charitable  trusts,  and  entitled  to  the  most 
lib<>ral  interpretation,  6  C.  C.  196. 

County  commissibners,  41 0. 8.  711;  $  20  B.  S. ;  16  O.  S.  353,  and 
town»)hip  trustees  may  take  by  devise,  39  O.  S.  158.  Devise  to 
township  means  township  as  organised  at  testator's  dejith,  26 
O.  S.  210. 

MisceLlatieout.—JjCf^acy  for  cliari table  masses,  184  Mass. 
426.  Provision  for  saying  masses  valid,  see  99  N.  Y.  451 ;  8.  C. 
4  Am.  Prob.  Rep.  399,  note  p.  408.  10  Bull  218,  387;  Ifi  Bull  02; 
void,  19  Bull  362.  Bequests  for  public  purposes  not  charitable, 
4  Am.  Prob.  Rep.  note  p.  367.  That  a  witness  to  a  will  is  a 
corporator  of  a  charitable  institution  and  a  distributee  upon 
the  diasolntion  thereof,  will  not  defeat  a  bequest  thereto,  11 
Bull  192.  Bequest  to  a  mayor  in  tnist  *Ho  be  expended  by  him 
in  acts  of  hospitality  and  cnarity"  In  his  discreaon  held  void, 
11  Bun  127.  A  gift  '*to  the  Rochester,  N.  Y.,  Theological  Semi- 
nay,  and  to  Hamilton  Theological  Seminaiy  |10,000,'"is  a  gift  of 
that  amount  to  each,  12  Bull  86.    Deposit  of  money  to  be  ex- 
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pended  for  reading  mafiscB  for  i-cpose  of  houIs  a  valid  trust,  14 
Bull  314.  A  bequest  of  mouey  for  establishment  of  home  for 
orphan  girls  to  be  educated  for  employment  in  stores,  seam- 
stresses or  domestics,  etc.,  does  not  warrant  incoi;poration  of 
hDiiic  whoso  primary  object  is  the  fitting  and  training  of  such 
orphan  girls  as  nurses,  15  Bull.  397.  Charitable  bequests  rendered 
Invalid  by  9  C.  C.  473;  3  N.  P.  65. 

i  6916.  How  Will  made.  Every  last  will  and  testa- 
ment (except  nuncupative  wills  hereinafter  provided 
for)  shall  be  in  writing,  and  may  be  hand  written  or 
type  written,  and  snch  will  shall  be  signed  at  the  end 
thereof  by  the  party  making  the  same,  or  by  some 
other  person  in  his  presence  and  by  his  express  di- 
rection, and  shall  be  attested  and  subscribed  in  the 
presence  of  such  party,  by  two  or  more  competent 
Mritnesses,  who  saw  the  testator  subscribe,  or  heard 
him  acknowledge  the  same.  [92  v.  189 ;  50  v.  297,  g  2.] 

F'orm  of  TTiW.— -I,  A.  B.  of  Cincinnati,  Hamilton  County, 
Oliio,  do  hereby  make  my  last  will  and  testament. 

I  appoint  my  son  C.  D.  sole  executor  of  this  will  and  direct 
that  he  shall  not  be  required  to  give  bond  in  qualifying  as  such 
executor.  ' 

I  give  and  bequeath  to  £.  T.,  G.  H.  and  I.  J.  the  sum  of  one 
thousand  doUai-s  each.  I  nve  and  bequeath  to  my  servant  K. 
L.  the  sum  of  one  hundred  dollars.  All  the  residue  of  my  es- 
tate real  and  personal,  I  give,  devise  and  bequeath  to  my  chil- 
dren C.  D.,  M.  N.  and  O.  P.,  to  be  divided  among  them  in  equal 
portions. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  this  first 
dnv  of  September  in  the  year  one  thousand  oignt  hundred  and 
ninety-four. 

A.  B. 

Signed,  published  and  declared  by  the  above  named  A.  B.  as 
and  for  his  last  will  and  testament  In  presence  of  us,  who  in 
his  presence,  and  in  the  presence  of  eacn  other,land  at  his  re- 
quest have  hereto  subscribed  our  names  as  witnesses. 

g.  R. 
S.T. 

Form  of  Codicil.— h  A.  B.  make  this  codicil  to  my  last  will 
i^nd  testament  which  WTts  dated  Sept.  1, 1894.    I  cancel  and  re- 
voke the  legacy  of  one  thousand  dollars  given  to  G.  II. 

I  give  to  my  son  C.  D.  executor  of  my  will  in  addition  to  the 
portion  given  him  under  my  will  one  thousand  dollars. 

In  all  other  respects  I  confirm  my  will. 

Witness  my  hand  this  first  day  of  October  in  the  year  one 
thousand  eight  hundred  and  ninety-four.        A.  B. 

Signed,  published  and  declared  by  the  above  named  A.  B.  as 
and  for  a  codicil  to  his  last  will  and  testament  in  presence  of  us 
who  In  his  presence[and  in  presence  of  each  other]  and  at  his 
request  have  hereto  subscribed  our  names  as  witnesses. 

L.  B. 
G.  F. 

This  form  of  attestation  is  more  full  than  the  law  requires. 
Under  our  statute  the  witnesses  need  not  sign  in  each  others 
presence   See  infra. 
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In  wiUng.^li  a  portion  or  a  whole  of  the  will  ia  In  print, 
engrayinc  or  lithograph  it  is  a  aufficient  oomplianoe  with  the 
8tatute^9Pick.812;  4  yt.536;  2M.<&8.286;  L.  R.  2  P.  <fcD.367; 
3  Jd,  159.    Applies  only  to  will  in  writing.  47  O.  8. 191, 194. 

It  may  be  written  with  pencil  instead  of  ink,  1  Hagg.  Eccl. 
219;  2  Phillim  178;  18  Yes.  848;  84  Pa.  St.  610;  89  Md.  6§6,  but  a 
will  written  on  a  slate  was  not  admitted  to  probate,  11  Phila. 
641.  A  testator  may  write  hts  will  in  any  language  he  may 
choose,  1  Phillim  58,  proyided  he  understands  what  the  will 
contains.  Id.  21  Rep.  96;  but  he  neod  not  understand  the  lan- 
guage in  which  it  is  written,  Qi  Wis.  487. 

^  precise  furm  of  language  i.s  e.-^iiential  to  the  validity  of  a 
will,  1  Redf.  on  Wills  174,  provided  the  testamentary  intent  is 
shown,  53  Me.  66L;  14  Ga.  596:  2  Hagg.  248;  2  Vcs.  Jr.  231;  1 
McC'ord  409.    An  cntrv  in  a  book  held  hot  a  will,  W.  406. 

Signing  bv  mark,  10  B.  Mon.  102;  8  Strobh.  297;  12  Cush.  382; 
5  John,  144;  thotigh  testator  was  able  to  write  at  the  time,  H  R. 
r.  252;  28  Md.  115;  11  Allen  49:  61  Pa.  St.  196;  8  Ad.  Jk  Kt.  94; 
19  Mo.  600,  is  suflicient.  So  also  is  signing  by  initials,  15  J ur. 
1(H2.  ^*  And  if  a  testator  in  making  his  mark  is  assisted  by  some 
other  person  and  acquiesces  and  adopts  it,  it  isjust  the  same  as  if 
he  had  made  it  without  any  assistance,"  12  bimons  28.  '^  The 
hand  of  the  testator  may  be  guided  by  another,  whenever  he  is 
physically  unable  to  subscribe  the  will  without  such  assistance, 
and  it  is  not  necessary  to  prove  any  express  request  for  such 
assistance  on  his  part,"  1  liedf.  on  Wills  205:  12  Simons  28;  29 
^    rb.  491;  see  4  Wash.  (U.S.  Cir.)  f" 


Pa.  St.  282;  44  Barb.  491;  see  4  Wash.  (U.  S.  CMr.)  262. 
Signing  a  fictitious  or  assumed  name  has  been  held 
2  Rob.  839,  and  signing  by  stamp  whore  testator  was  paralyzed. 


Signing  a  fictitious  or  assumed  name  has  been  held  sufBcient, 
>b.  839,  and  signing  ' 
8  W.  &  Tr.  93.    A  seal  is  not  i-equlred,  W.  53. 


Sigwd  at  the  earf.— Where  testator  made  and  sijpr°e<ihls  will, 
but  without  having  it  witnessed,  and  subsequently  added  an- 
other provision  in  regard  to  the  iiltimutc  disposition  of  the 
property  named  before,  and  then  had  it  witnessed,  but  without 
signing  the  same  again,  it  was  held  that  the  whole  was  inoper- 
ative as  not  being  signed  ^*at  the  end  thereof  "  in  conformity 
with  the  statute,  17  O.  S.  134,  see  generally  51  O.  8. 217;  1  Duv. 
126;  91  N.  Y.  261;  516;  18  Barb.  17:  5  Whart.  386;  2  Green.  Ch. 
625;  107  Pa.  St.  381 ;  Yo  Ry.  607;  3  Am.  Prob.  Rep.  note  p.  142;  91 
N;V.  Y.586.  Whei'e  the  testator  si^ns  the  will  on  several 
sheets  or  in  different  places,  the  last  signature  if  at  the  end  of 
the  will  is  held  the  cfticlent  one,  Schoulcr  on  Wills  $  314 ;  68  Pa. 
St.  238.    Signing  above  certain  words  sufficient,  31  Bull  ITI). 

Signed  by  some  other  perxon  in  te^tatnr'a  presence— Thw 
may  be  done  by  one  of  the  witnesses,  11  Bull  69  (18  Sup.  60); 
86  Ala.  496;  81  lod.  1;  27  Barb.  666.  The  mere  fact  that  testa- 
tor's name  is  written  or  his  mark  made  by  another  person,  af- 
fords no  presumptive  evidence  that  it  was  done  at  his  request 
and  in  his  presence,  11  Pa.  St.  489.  "A  subscription  A.  B.  for 
C.  D.  at  his  request"  is  held  a  suflicient  form,  17  Ark.  292;  SO 

Pa.  St.  218.  ^       ,  «  X         *         • 

Attsftation  and  nubncription  by  irttns»se«.— Subscription  of 
witnesses  may  be  by  mark,  59  Ga.  472;  68  N.  H.  7;  7  Humph. 
92;  8  Ves.  185;  2  Rob.  116;  8  Curt.  756,  or  by  initials,  2  Rob.  110, 
eonfra  1  Hill  Ch.  265.  Sealing  is  not  sufficient,  8  Curt.  U7. 
Witness's  hand  may  be  guided  by  another,  S  Bradf .  227,  and  it 
has  been  held  that  witness's  name  may  be  written  by  anotnflt 


183  WILLS.  i  W17 

at  his  reqnMt)  6  Gratt.  57;  16  B.  Mon.  102;  eee  58  N.  H.  7, 
though  ouretatute  is  not,  as  in  case  of  tentator's  subscription, 
express  upon  this  subject.  In  any  case  the  Hubscription  mnst 
be  made  animo  attesiandi,  L.  R.  1  P.  A  D.  269,  277;  29  L.  J. 
Prob.  114;  1  Rob.  712.  The  presumption  Is  that  testator  and 
witnesses  signed  the  will  in  the  presence  of  each  other,  29  O.  6. 
379,  but  it  is  not  essential  that  witnesses  should  see  the  testa- 
tor siarn  if  he  acknowledsed  his  signature,  7  O.  (pt.  2)  89,  nor 
that  the  witnesses  shonla  attest  the  will  at  the  same  time  or  in 
the  presence  of  each  other.  6  O.  S.  807,  nor  that  the  acknowl- 
edgement of  subscription  be  made  in  words,  Jd.;  88  O.  S.  698, 
nor  that  the  testator  acknowledge  to  each  or  both  the  attent- 
Ing  witnesses  that  the  signing  was  done  in  pursuance  of  h\n 
previous  express  authority  and  in  his  presence  by  the  person 
signing  for  him.  Id.  Attestation  made  in  the  same  room  witii 
testator,  88  Ga.  289;  1  Leigh  6;  81  N.  J.  Eq.  242.  262;  if  he  is  en- 
abled to  percelTe  the  act,  26  6a.  294;  1  Leigh  6;  12  B.  Mon. 
619;  19  Mich.  482;  42  Wis.  482;  or  in  an  adjoining  room,  48  Ind. 
602;  U  Ired.  682:  74  III.  109;  10  Gratt.  106;  44  Wis.  892,  is  suffi- 
cient, but  not  if  made  in  an  adjoining  room  out  of  testator^s 
tight  though  the  door  between  stands  partly  open,  Schoul. 
$942;2  Cusb.  433;  81  N.  J.  Eq.  242;  83  Ga.  289;  but  flee  10  Bull 
SV7.  DefecUye  attestation  of  will:  codicil  properly  attetted.  99 
B«U.168.  ft-' 

when,  testator  is  blind  the  attestation  should  be  matie 
where  he  may  perceive  the  act  by  his  other  senses,  8  Curt.  63; 
136  Mass.  288;  8  Strobh.  297.  Will  established  against  nositivc 
evidence  of  attesting  witnesses  to  fact  of  execution,  95  N.  Y. 
329.  Necessity  of  acknowledgment  of  signature  in  presence  of 
two  subscribing  witnesses,  87  Bull.  385.  Failure  of  recollection  of 
subscribing  witnesses  can  not  defeat  probate  of  will,  91  N.  Y.  2.v). 
The  uitn€»a€8  must  be  competent,— One  having  an  immed- 
iate beneficial  interest  in  a  will  is  disqualified  at  common  law, 
10  AUen  156;  46  N.  H.  125;  23  Pick.  10.  As  to  the  effect  of  a 
witness  being  a  devisee  or  legatee,  see  i  5926.  Amanuensis  of 
testator  in  drawing  will,  not  disqualified  as  witness,  12  Bull  IHO. 
What  iftstrumenUi  held  to  be  a  u<i22L.— Informal,  50  Cal.  59r>; 
21  Ta.  Ann,  280.  Instrument  in  form  of  deed,  2  Swan.  654; 
2  Ves.  Jr.  281;  61  Pa.  St.  126;  68  Mo.  684;  11  Bull  181,  held  to  be  a 
deed  and  not  a  will,  2  Head.  661 ;  24  Ala.  122.  Assignment  held 
to  be  a  will,  88 Pa.  St.  Ill;  62  Ga.  627;  Memorandum,  9  Gill.  44; 
81  Ala.  59.  Note,  indorsement  on,  4  Ves.  Jr.  656;  4  N.  H.  434; 
see  8B.  ft  A.  288;  19  Conn.  7.  Checks  held  codicils,  8  Phillim 
817.  Distinction  between  deed  and  will.  111  111.  563.  Instru- 
ment In  nature  of  contract,  86  Ind.  289.  Written  promise  to 
Eay  sum  of  money  after  the  death  of  the  maker  placed  in 
ands  of  second  person  with  injunctions  to  deliver  it  after  his 
decease  not  a  will,  8  O.  S.  239.  Deed,  what  constitutes  a  do- 
lt very  in  escrow  so  as  to  pass  title.  37  O.  S.  182,  what  does  not, 
42  O.  8.  47;  will  in  form  of  letter,  61  Md.  206.  Agreement  be- 
tween two  saving  bank  depositors  that  the  survivor  shall  have 
the  others  deposit,  each  retaining  absolute  title  and  control  of 
hia  deposit,  not  valid  as  a  will,  12  Bull  290. 

1 5917.  Mfty  be  deposited  with  probate  judge  —  Kotioe 
of  probate.  Any  will  in  writing  may  be  deposited,  by 
the  person  making  the  same,  or  by  some  person  for 
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him,  in  the  office  of  the  judge  of  the  probate  court  in 
the  county  in  which  such  testator  lives,  to  be  safely 
kept  until  delivered  or  disposed  of  as  hereinafter  pro- 
vided; and  the  probate  judge  on  beine  paid  the  fee  of 
one  dollar  therefor,  shall  receive  and  Keep  such  will, 
and  give  a  certificate  of  deposit  therefor;  and  no  wiU 
shall  be  admitted  to  probate  without  notice  to  the 
widow  or  husband  ana  next  of  kin  of  the  testator,  if 
any,  resident  in  the  state,  in  such  manner  and  for 
such  time  as  the  probate  court  shall  direct  or 
approve.    [75  v.  839,  8  5;  76  v.  112,  Jl] 

CerHficate  of  dfposU.— The  state  of  Ohio,  county,  us.: 

probate  court :  This  ie  to  certify  that has  this  day  depositiMi 

in  the  probate  court  in  and  for  the  county  of ,  a  paix^r 

writing,  purporting  to  be  the  last  will  and  testament  of , 

now  a  resident  of  our  said  county,  the  same  to  be  delivered  to 

upon  the  decease  of  said  testator,  and  sublect  to  withdrawal 

during  the  lifetime  of  the  testator,  as  providea  by  law. 
Witness  my  hand  and  seal  of  office, 

this day  of ,  A.  D.  18—. 

Probate  Judge. 
By ,  Deputy. 

Form  qf  notice,  —  StAie  of  Ohio,  county,  «.:  Probate 

court county :  To  A  B,  of county,     we  <:ommand 

yon  that  you  notify \5  dayt*  notice  required  in  Hamitton 

countyX  that  a  paper  purnorting  to  be  the  last  will  and  testa- 
ment ox  C.  D.,  late  of  said  county  deceased,  has  been  filed  in 
the  oiBce  of  the  probate  court  of  said  county;  and  that  the 
same  will  be  offered  for  probate  and  rocoxxt  before  the  }udge  of 

the  probate  couit  at  the  court  house  in in  said  county, 

on  the — -day  of A.  D.  1S9— at— o'clock— m. 

In  witness  whereof ,  I -Judge  of  the  said  court,  have 

hereunto  set  my  hand  and  affixed  the  seal  of  the  said  court,  at 

this       day  of A.  D.  189—. 

Probate  Judge. 

By Deputy  Clerk. 

State  of  Ohio,  county.    Personally  appeared  before 

me,  the  undersigned.  Judge  of  the  probate  court,  in  and  for  the 

county  of ^A.  B.  who  upon  oath  deposes  and  says  that  on 

the — -day  of 189— he  served  the  ponions  named  herein 

personally  with  a  true  copy  of  the  within  notice. 

A.  B. 

Sworn  to  and  subscribod  before  me,  this^— day  of A. 

D.  189-. 


•  Probate  Judge. 

By Deputy  Clerk. 

Form  of  waiver  of  «M>Moe.— Probate  Court,  county, 

Ohio. 

Probate  of  the  last  will  and  testament  of late  of • 

county,  deceaseds 

Cincinnati,  O. 1R9_. 
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We.  the  undersiipied,  next  of  kin  [or  widow  and  next  of 
kin!  or  said  decedent  residents  of  Ohio,  liereby  waive  notice, 

and  consent  to  the  probate  of  said  will  of deceased. 

residence. 

WiTNEdSKS. 

{  6918.  Row  svoh  will  enoIoMd,  etc.  Every  will  in- 
tended to  be  deposited  as  aforesaid^  shall  be  inclosed 
in.  a  sealed  wrapper,  which  shall  have  indorsed  there- 
on the  name  of  the  testator,  and  the  said  probate 
judge  shall  indorse  thereon  the  day  when,  and  the 
person  by  whom  it  was  delivered ;  and  the  wrapper 
may  also  have  indorsed  the  name  of  any  person  to 
whom  it  is  to  be  delivered  after  the  death  of  the  tes- 
tator ;  and  it  shall  not  be  opened  or  read  until  deliv- 
ered to  a  person  entitlea  to  receive  the  same,  or 
otherwise  disposed  of  as  hereinafter  provided.  [50  v. 
297,  {  4.] 

g  6919.  To  whom  it  may  be  delivered.  Such  will 
shall,  during  the  lifetime  of  the  testator,  be  delivered 
only  to  himself,  or  to  some  person  authorized  by  him, 
by  an  order  in  writing,  duly  proved  by  the  oath  of  a 
subscribing  witness ;  and  after  his  death  it  shall  be 
delivered  to  the  person  named  in  the  indorsement  on 
the  wrapper  of  the  will,  if  there  be  any  person  so 
named,  wno  shall  demand  it.    [50  v.  297,  §  5.] 

i  6920.  When  to  be  opened.  If  no  person  shall  de- 
mand the  will  in  pursuance  of  such  appointment,  it 
shall  be  publicly  opened  in  the  probate  court,  within 
two  months  after  notice  of  the  death  of  the  testator, 
and  shall  be  retained  in  the  office  of  the  probate 
judge,  until  offered  for  probate ;  or  if  the  jurisdiction 
belongs  to  any  other  court,  it  shall  be  delivered  to  the 
executor  or  other  person  entitled  to  the  custody  of  it, 
to  be  preaented  for  probate  in  such  other  court;  and 
if  the  jurisdiction  of  such  will  belongs  to  the  probate 
jud^  opening  the  same,  he  shall  immediately  give 
notice  to  the  executor  or  executors,  if  any  are  named 
in  such  will,  and  if  none  are  named  therein,  then  to 
other  persons  immediately  interested,  of  tne  exist- 
ence of  such  will.    [50  V.  297,  §  6.] 

§  6981.  Who  may  enforoe  the  prodnotion  of  a  will  and 
^w.    If  any  real  or  personal  estate  shall  bo  devised, 
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or  bequeathed,  by  any  last  will,  the  executor  of  such 
will,  or  any  person  interested  therein,  may  cause  the 
same  to  be  brought  before  the  probate  court  of  the 
county  in  which  such  estate  may  be,  and  the  court 
may,  oy  citation,  attachment,  or  warrant,  or  if  cir- 
cumstances require  it,  by  warrant  or  attachment  in 
the  first  instance,  compel  the  person  having  the  cus- 
tody or  control  of  such  will  to  produce  it  before  the 
court  for  the  purpose  of  being  proved.    [50  v.  297, 2  7.] 

1 C.  C.  R.  96,  97. 

2  5988.  Into  what  oonnties  laoh  prooeu  may  iMne. 
The  process  mentioned  in  the  preceding  section  may 
be  issued  into  any  county  in  the  state,  and  shall  be 
served  and  returned  by  the  sheriff,  or  other  officer 
to  whom  it  may  be  delivered.    [50  v.  297,  2  8.] 

2  6988.  Liability  of  offloer  serving  same.  The  officer 
to  whom  such  process  may  be  delivered  shall  be  liable 
for  neglect  in  tne  service  or  return  of  such  process,  in 
like  manner  as  sheriffs  are,  or  majr  be  by  law,  liable 
for  neglect  in  not  serving  or  returning  a  capias  issued 
upon  an  indictment.    [50  v.  297,  2  9.J 

2  5984.  Pnniihment  and  liability  of  penon  reftifing 
to  prbdnoe  will.  If  the  person  having  the  custody  or 
control  of  a  will,  shall,  without  any  reasonable  cause, 
neglect  or  refuse  to  produce  the  same  for  probate,  after 
bemg  duly  cited  for  that  purpose,  he  may  be  commit- 
ted to  the  jail  of  the  county,  there  to  be  kept  in  close 
custody  until  he  shall  produce  the  will,  and  he  shall 
be  f urtner  liable  to  the  action  of  any  party  aggrieved, 
for  the  damages  which  may  be  sustained  by  such  neg- 
lect  or  refusal.    [50  v.  297,  2  10.] 

2  6985.  Efibot  of  a  person  being  a  devisee  or  legatee. 
If  a  devise  or  bequest  is  given  to  a  person  who  is  a 
witness  to  the  will,  and  the  will  can  not  otherwise  be 

S roved  than  by  the  testimony  of  such  witness,  the 
evise  or  bequest  shall  be  void,  and  the  witness  shall 
be  competent  to  give  testimony  of  the  execution  of 
tiie  will,  in  like  manner  as  if  such  devise  or  beauest 
had  not  been  made;  and,  if  such  witness  would  nave 
been  entitled  to  any  share  of  the  testator's  estate,  in 
case  the  will  was  not  established,  so  much  of  such 
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share  as  shall  not  exceed  the  bequest  or  devise  to  him  < 
shall  be  saved  to  him;  and  the  devisees  and  legatees 
shall  contribate  for  that  purpose  in  the  mode  herein- 
after directed  for  absent  or  after-bom  child.    [50  y. 
297,  {  11.] 

This  section  is  not  applicable  to  verbal  wills.  47  O.  R.  19  f . 

2  6926.  Ezamination  of  witnessei  to  will.  The  said 
court  shall  cause  the  witnesses  to  such  will,  and  such 
other  witnesses  as  any  person  interested  in  having 
the  same  admitted  to  probate;  may  desire,  to  come 
before  such  court;  and  said  witnesses  shall  be  exam- 
ined in  open  court,  and  their  testimony  reduced  to 
writing,  and  filed.    [50  v.  297,  §  12.] 

F\>rm  of  examiiuxtion.—¥TOhAte  comt,  county,  Ohio. 

Probate  of  the  last  will  of  A.  B.  deceased,  late  of — ^ — — — 

oonnty,  Ohio,  presented  on  the day  of A.  D.  189— 

Personally  appeared  in  open  court  CD.  and  E.  !■ .  the  sub- 
ficribinic  witnesses  of  the  last  will  and  testament  of  A.  B.  de- 
ceased, and  being  duly  sworn  according  to  law,  to  sneak  the 
tnith.  the  whole  truth  and  nothing  but  the  truth,  in  relation  to 
the  execution  of  said  will,  and  depose  and  say :  That  they  were 

S resent  at  the  making  of  said  will,  and,  at  the  request  of  the 
eceased,  subscribed  their  names  to  said  will  as  witnesses,  in 
the  presence  of  the  deceased  land  of  each  other] :  that  they  saw 
the  said  A.  B.  deceased,  sign  said  will  [or  heard  him  acknowl- 
edge the  same  to  be  his  last  will  and  testament] ;  that  the  said 
A.  B.  deceased,  was  at  the  time  of  making  and  signing  said  will 
ol  legal  age  and  of  sound  and  disposing  mind  and  memory,  and 
under  no  undue  and  unlawful  restraint  whatsoever. 

Subscribed  and  sworn  to  in  open  court  this day  of 

A.  D.  189 

^Probate  Judge,  etc. 

yotes,— In  the  proceedings  authorized  for  admitting  a  will 
to  probate,  persons  Interested  in  resisting  its  probate  are  not 
allowed  to  introduce  evidence  to  contest  its  validity,  4  O.  S. 
388.  Nor  is  it  required  that  those  interested  adversely  should 
be  summoned,  as  no  issue  is  made  for  a  contest  between  adverse 
.parties, /d.  Witnesses  should  all  be  called  but  eiTor  will  not 
lie  for  the  omission  to  call  all  the  witnesses,  29  O.  8.  220.  No  per- 
sonr  is  authorized  to  offer  evidence  in  the  probate  court  in  op- 
position to  the  probate  of  a  domestic  will,  8  C.  C.  444.  gg592&- 
6032  relate  exclusively  to  domestic  wills,  2  C.  C.  891. 

2  5927.  How  will  proved,  if  witnenef  anknowii  or 
inoompetent,  etc.  If  it  shall  appear  to  the  court,  when 
the  Willis  offered  for  probate,  tnat  any  witness  thereto 
is  gone  to  parts  unknown ;  or  if  the  witnesses  to  a 
will  were  competent  at  the  time  of  attesting  its  exe- 
cution, and  afterward  became  incompetent,  or  the 
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testimony  of  any  witness  can  not  for  any  reason  be 
obtained  within  a  reasonable  time,  the  will  may  be 
admitted  to  probate,  and  allowed  upon  such  proof  as 
would  be  satisfactory,  and  in  like  manner  as  if  such 
absent  or  incompetent  witness  were  dead.  [50  v.  297, 
J  13.] 

Form  oj  examination.  —  The  state  of  Ohio. county,  «.  : 

probate  court.    Probate  of  the  last  will  of  G.  H..  deceased , 


presented  on  the day  of ,  A.  D.  189—.     Personally 

appeared  in  open  court  A.  B.  and  C.  D.,  who  beinx  duly  sworn, 
according  to  law  to  speak  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  in  relation  to  the  signature  of  E.  P.,  one  of 
the  attesting  witnesses  to  said  will,  depose  and  say :  That  they 
were  well  acquainted  with  the  saia  E.  P.,  now  deceased,  in  his 
life-time,  and  were  familiar  with  h  Is  hand- writing  and  sienature, 
and  that  the  signature  of  the  said  E.  F.  attached  to  said  last  will 
and  testament  of  G.  H.,  deceased,  as  one  of  the  subscribing 
witnesses  thereto,  is  the  true  and  genuine  signature  of  sold  E.  P., 
as  they  verily  believe. 

Sworn  to  and  subscribed  in  open  court,  "i    

this day  of >  A.  D.  189—.  V  

,  Probate  Judge.    ) 

§6928.  Wlien  court  may  Issue  eommlsBion  to  take 
their  testimony.  The  court  may  issue  a  commission, 
with  the  will  annexed,  directed  to  any  suitable  per- 
son or  persons  to  take  the  deposition  of  any  witness 
to  a  will  who  resides  out  of  the  jurisdiction  of  the 
court,  or  who  resides  within  it  and  is  infirm  and  un< 
able  to  attend  court;  and  every  deposition  so  taken, 
certified,  and  returned  by  any  one  or  more  of  the 
persons  named  in  such  commission,  shall  be  valid  as 
if  taken  in  open  court.     [50  v.  297,  }  14.1 

OommUsUm  to  take  testimony. ^QiaXe  of  Ohio, county,  n. : 

ToX.  Y.,  Greeting: 

Know  ye,  That  we,  in  confidence  of  your  prudence  and  fi- 
delity, have  au pointed  you,  and  bv  these  presents  do  give  to  you 
full  power  ana  authoritv  to  examine  and  take  the  depositions  of 
A.  B.  and  0.  D.,  subscribing  witnesses  to  the  last  will  and  testa- 
ment  of  £.  P.,  deceased,  hereto  annexed,  late  of  the  county  of 
■  ,  in  the  state  of  Ohio,  deceased,  and  therefore  we  command 
you  that  at  certain  days  and  places  appointed  by  you,  you  cause 
the  .said  A.  B.  and  C.  D.  lo  oe  brought  before  you,  and  then 
and  there  examine  them  on  oath  or  affirmation  fl rat  taken  be- 
fore you  tonohiug  the  due  execution  of  said  will  of  the  said  K.  P.,* 
deceased,  and  tnat  you  reduce  such  examination  to  writinj;. 
and  return  the  same,  together  with  this  commission  and  thewul 
of  the  said  E.  P.,  deceased,  thereto  annexed,  closed  up  under 
your  seals  and  our  said  probate  court  with  all  convenient  speed. 

In  testimony  whereof,  I, ,  judge  of  the  said  court,  have 

hereunto  set  my  hand  and  affixed  the  seal  of  said  court,  at , 

this day  of ,  A.  D.  18&-. 

,  Probate  Judge. 
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Setum  of  eommlsHoner,  —  In  the  matter  of  the  last  wtll  and 
testament  of  E.  F.,  deceased.  I,  X.  Y.,  duly  appointed  and  com- 
miflsioned  by  the  judge  of  the  probate  court  of  the  county  of 

,  in  the  state  of  Omo,  to  take  the  testimony  of  A.  B.  and  C.  D. . 

the  subscribing  witnesses  of  the  last  will  and  testament  of  E.  F., 

deceased,  late  a  resident  of  said  county  of ,  in  the  state  of 

Ohio,  which  commission  and  the  said  will  are  hereunto  annexed. 

do  hereby  certify,  that  in  pursuance  of  said  commission  I 

caused  A.  B.  and  C.  D.,  said  suoscribing  witnesses  as  aforesaid 

to  come  personally  before  me,  at ,  who  being  by  me  first  duly 

sworn  according  to  law,  to  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  concerning  and  in  relation  to  the  exe- 
cution of  said  will,  depose  and  say  that  they  were  present  at  the 
making  of  said  will,  hereto  attached,  marked  "  A,"  and  at  the 
request  of  the  deceased,  subscribed  their  names  to  said  will  as 
witnesses  in  the  presence  of  the  deceased,  [and  of  each  other ;] 
that  they  saw  the  said  E.  F.,  deceased,  sign  said  will,  [or  heard 
him  acknowledge  the  same  to  be  his  last  will  and  testament  :J 
that  the  said  E.  F.,  deceased,  was,  at  the  time  of  making,  signing 
and  scaling  said  last  will  and  testament,  of  legal  age,  and  of 
sound  mind  and  memory,  and  under  no  undue  or  unlawful  re- 
straint whatsoever. 


1,  X.  Y., do  further  testify  that  said  testimony  was  reduced 

to  writing  by  myself,  in  the  presence  of  said  witnesses  respect- 
ively, ana  subscribed  by  said  witnesses  in  my  presence,  on  the 
day  of ,  189—. 

In  witness  whereof,  I  have  hereunto  set  my  hand, ,  this 

day  of ,  189—. 

,  Ck)mmiBBioner. 

Journal  mfrtr.— In  re  last  will  and  testament  of  E.  P.,  deceased, 
commission.  The  last  will  and  testament  and  codicil  thereto  of 
£.  F.,  late  of  this  county,  deceased,  were  this  day  presented  to 
the  court  for  probate  and  record,  and  it  appearing  to  the  court 
that  all  the  next  of  kin  of  said  decedent,  resident  of  Ohio, 
have  had  due  notice  of  the  presentation  of  said  will  and  codicil 
thereto  for  probate,  thereupon  came  into  open  court  C.  W.,  one 
of  the  subscribing  witnesses  to  said  will  and  codicil  thereto,  and 
was  duly  sworn  and  examined,  and  his  testimony  was  reduced 
to  writing  and  filed.  And  it  appearing  to  the  court  that  S.  C, 
the  other  subscribing  witness  to  said  will  and  codicil  thereto  is 
a  residentiof  Jericho,  Cedar  county,  Missouri,  and  wlthon  the  ju- 
risdiction of  this  court,  it  is  therefore  ordered  that  a  commission 
with  the  said  will  and  codicil  thereto  annexed,  issue  herein  unto 
C.  B.,  Esq.,  of  Jericho,  Cedar  county,  Missouri,  to  take  the  deposi- 
tion of  said  subscribing  witness,  and  return  the  same,  duly 
executed,  with  all  convenient  speed  unto  our  said  court.  Com- 
mlsBon  issued. 

§5929.  AdmlBBion  of  vUl  to  probate.  If  it  shall  ap- 
pear that  such  will  was  duly  attested  and  executed, 
and  that  the  testator,  at  the  time  of  executing  the 
Bame,  was  of  full  age  and  of  sound  mind  and  memor]^, 
and  not  under  any  restraint,  the  court  shall  admit 
the  will  to  probate.    [50  v.  297,  i  15.] 
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Forms  of  o»/ne«.— In  re  laat  will  and  testament  of  G.  Y.,  de- 
ceased, probate,  etc.  This  day  came  A.  Y.,  widow  of  G.  Y.,late 
of  this  county,  deceased,  and  presented  to  the  court  for  probate 
and  record  the  last  will  and  testament  of  her  said  deceased 
husband.  It  appearing  to  the  court  that  all  the  next  of  kin  of 
*  aaid  decedent  resident  of  Ohio,  hare  had  due  notice  of  the  pre- 
sentation lof  Raid  will  for  probate,  thereupon  came  into  open 
court  H.  D.  and  F.  H.,  the  subscribing  witnesses  to  said  will,  and 
were  duly  sworn  and  examined  and  their  testimony  was  reduced 
to  writing  and  filed.  And  it  appearing  to  the  court,  from  the 
testimony  so  taken,  that  said  will  was  duly  executed  and  at- 
tested and  that  at  the  time  of  executing  same,  the  testator  was 
of  legal  age,  sound  mind  and  memory,  and  not  under  any  re- 
straint, the  court  now  admit  the  said  will  of  G.  Y.,  deceased,  to 
probate,  and,  order  the  same,  together  with  the  testimony  so 
taken,  to  be  recorded  according  to  law.  On  application,  the 
court  grants  unto  A.  Y.,  letters  testamentary  under  said  will, 
she  being  named  executrix  therein.  Whereupon  the  said  A.  Y., 
1)1  open  court,  accepted  said  appointment.  No  bond.  And  J.  F., 
J.  B.,  and  J.  8.  are  appointed  appraisers.    Letters  issned. 

IVhen  commiMdon  ismied.— In  re  last  will  and  testament  of  E. 
F.,  deceased,  probate  court.  The  commission  heretofore  issued 
herein  to  take  the  deposition  of  8.  C,  one  of  the  subscribing 
witnesses  of  the  last  will  and  testament  and  codicil  thereto  of 
E.  F.,  late  of  this  county,  deceased,  was  this  day  returned  duly 
executed  and  the  same  was  filed  herein.  It  appearing  to  the 
court  from  the  deposition  so  taken,  and  from  tne  testimony  of 
C.  W.,  the  other  subscribing  witness  to  said  will  and  codicil 
thereto,  that  said  will  and  codicil  thereto  were  duly  executed 
and  attested,  and  that  at  the  time  of  executing  same,  the  testa- 
trix was  of  legal  age,  sound  mind  and  memory,  and  not  under 
any  restraint,  the  court  now  admit  the  said  will  and  codicil 
thereto  of  £.  F.,  deceased,  to  probate,  and  order  the  same,  to- 

{rether  with  the  testimony  so  taken,  to  be  recorded  according  to 
aw.  On  application,  the  court  grants  unto  R.  T.  letters  testa- 
mentary under  said  will  and  codicil  thereto,  he  being  name<l 
executor  therein.  Whereupon  the  said  R.  T.  in  open  court,  ac- 
cepted said  appointment.  No  bond.  And  G.  B.,  C.  M.,  and  N. 
W.  are  appointed  appraises.    Letters  issued. 

A  will  can  not  be  received  as  evidence  nor  can  title  be  set  up 
under  it  until  probated,  8  O.  5:  U  O.  S.  828.  The  order  of  the 
court  of  probate  which  recites  that  the  will  was  presented  for 
probate  and  that  the  subscribing  witnesses  were  sworn  and  ex- 
amined in  open  court  and  their  testimony  reduced  to  writing 
and  filed  by  the  order  of  the  court,  and  that  thereupon  the 
court  oi*dered  the  will  to  be  filed  and  admitted  to  recora  is  suf- 
ficient evidence  that  the  will  was  proved  according  to  law  and 
ordered  to  be  recorded,  8  O.  S.  384,  for  the  solemn  adjudication 
'Of  any  court  having  luriadiction  of  the  subloct  matter  is  not 
void,  but  is  valid  until  reversed.  11  O.  257.  The  domicile  is  the 
place  of  probate  and  not  the  place  of  death,  23  O.  S.  491,  but 
the  place  of  probate  need  not  be  at  the  county  seat,  11  O.  257; 
it  may  be  in  any  county  where  property  is  left,  IG  O.  S.  488,  but 
letters  testamentary  can  only  issue  from  the  probate  court  of 
the  county  in  which  testator  resided  at  the  time  of  his  death.  Id. 
See  generally  6  0.  C.  300 ;  52  O.  8.  519. 
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2  5930.  Filing  and  reoording.  Every  will,  when  ad- 
mitted to  probate,  shall  be  filed  at  the  office  of  the 
probate  judge,  and  recorded,  together  with  the  testi- 
mony, by  said  judge  or  his  clerk,  in  a  book  which 
shall  be  kept  by  him  for  that  purpose.    [50  v.  297,  §  16.  ] 

}  5981.  CertLlled  copy  of  will,  etc.,  evidtnoe.  A  copy 
of  such  recorded  will,  with  a  copy  of  the  order  of 
probate  annexed  thereto,  certifiea  by  the  said  judge 
of  probate  under  seal  of  his  court,  shall  be  as  effect- 
ual in  all  cases  as  the  original  would  be,  if  produced 
and  established  by  proof.    [50  v.  297.  i  17.] 

iSO.  S.  SQ0;85BiiU.815. 

2  5988.  Seeorded  in  eaoh  county  where  real  estate  is 
litaate.  If  real  estate  devised  by  will  is  situate  in 
any  other  county  than  that  in  which  the  will  is 
proved,  an  authenticated  copy  of  the  will  and  order 
of  probate  shall  be  admitted  to  record  in  the  office  of 
the  probate  judge  of  each  county  in  which  such  real 
estate  may  be  situate,  upon  the  order  of  such  probate 
judee,  and  shall  have  the  same  validity  therein  as  if 

rrobate  had  been  had  in  such  county.    [50  v.  297, 
18.] 

26988.  Uneontested  probate  after  two  yean  binding. 
If  no  person  interested  shall,  within  two  years  after 
probate  had,  appear  and  contest  the  validity  of  the 
will,  the  probate  shall  be  forever  binding ;  saving, 
however,  to  infants  and  persons  absent  from  the 
state,  or  of  insane  mind,  or  in  captivity,  the  like 
period,  after  the  respective  disabilities  are  removed. 
L85y.  99;50v.  297,  fl9.] 

See  $  5800.  Code  of  Civil  Procedure.  A  will  set  aside  at  the 
instance  of  anv  person  included  within  the  saving  ciMuseof  the 
statute  is  wholly  annulled  and  the  entire  estate  will  be  dis- 
tributed according  to  law,  10  O.  »72.  Where  a  will  is  set  aside 
at  the  instance  of  one  heir  who  is  within  the  saving  clause  of 
the  statute  of  limitations,  it  Is  wholly  annulled  and  the  entire 
estate  is  distributed,  1 0. 362.  Where  a  proceeding  for  the  conti'st 
of  a  will  is  commenced  within  the  statutory  period  of  limitation 
although  only  part  of  the  persons  Interestea  In  the  contest  arc 
made  parties  thereto,  the  right  of  action  Is  saved  as  to  all  who 
are  uUimatelv  made  parties,  notwithstanding  some  of  them  arc 
not  brought  Into  the  case  until  after  the  period  of  limitation  has 
expired,  20  O.  S.  222.  Of  two  disabilities  the  longer  one  oontrols, 
82  O.  B.  108.    When  absence  ceases  to  be  a  disability,  Id, 
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{  6984.  Appeal  from  leftml  to  admit  will  to  probate. 
In  case  of  the  refasal  to  admit  a  will  to  probate,  any 
person  aggrieved  thereby  may  appeal  from  such  de- 
cision to  the  next  term  of  the  court  of  common  pleas, 
by  filing  notice  of  his  intention  to  appeal  within  ten 
days.     [51  V.  167,  J  22.] 

Formerly  appeal  did  not  lie,  6  O.  148.  and  does  not  lie  from 
refusal  to  admit  authenticated  copy  of  foreign  will,  3  C.  C.  R. 
387.  Persons  having  no  notice  of  refusal  until  too  late  to  per- 
fect appeal  not  concluded,  but  may  repropound  the  will,  not- 
withstanding former  order  of  refusal  has  not  been  vacated,  48 
O.  S.  857.  Error  may  be  prosecuted  to  circuit  court  from  refusal 
of  common  pleas  to  admit  to  probate,  38  Bull.  18. 

{ 6B85.  How  appeal  perfeoted  and  prooeedingi  in 
common  pleas.  The  person  appealing  shall  procure 
and  file  in  the  court  of  common  pleas  a  certified  copy 
of  the  order  of  said  probate  court,  rejecting  the  wfll, 
together  with  the  will,  and  thereui>on  said  appeal 
shall  be  deemed  perfected;  and  the  court  of  common 
pleas,  on  the  hearing,  shall  take  testimony  touching 
the  execution  of  such  will,  and  have  the  same  re- 
duced to  writing ;  and  the  final  order  of  the  court  of 
common  pleas  snail,  together  with  the  will  and  testi- 
mony so  taken,  be  certified  by  the  clerk  to  the  pro- 
bate court;  and  if  by  such  order  the  will  is  admitted 
to  probate,  the  will,  order,  and  testimony  shall  be  re- 
corded in  the  probate  court.    [51  v.  167,  i  23.] 

I  5936.  Dnty  of  Judge  on  notioe  of  oontest.  When- 
ever the  probate  court  shall  receive  from  the  clerk  of 
the  court  of  common  pleas  a  certificate  that  a  petition 
has  been  filed  in  the  court  of  common  pleas  to  contest 
the  validity  of  any  will  admitted  to  record  or  record- 
ed in  the  probate  court,  the  probate  court  shall  forth- 
with transmit  to  the  court  of  common  pleas,  the  will, 
testimony,  and  all  papers  relating  thereto,  with  a  copy 
of  the  oraer  of  probate,  attaching  the  same  together 
and  certifying  the  same  under  the  seal  of  the  court; 
and  a  copy  of  the  final  judgment,  on  such  contest, 
shall  be  certified  by  the  clerk  of  the  court  of  common 
pleas  to  the  probate  court;  and  the  said  clerk  shall 
also  transmit  to  the  probate  court  the  will  and  other 
papers  transmitted  as  aforesaid  to  the  common  pleas; 
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and  the  same  shall  be  deposited  and  remain  in  the 

probate  court.    [51  v.  167,  «?  24,  25.] 

See  2  5858-5866.  Code  of  Civil  Procedure.  Error  and  not  Ap- 
peal lies  from  Judgment  of  Common  Pleas  to  Circuit  Court  in 
cases  to  contest  will,  g  5865.  Limitation  does  not  apply  whan, 
.35  Bull.  368.    See  5*2  O.  S.  103. 

i  6987.  Will  executed  in  other  fltatei  admitted  to  re- 
cord here  and  its  effsct.  Authenticated  copies  of  wills 
executed  and  proved  according  to  the  laws  of  any 
state  or  territory  of  the  United  States,  relative  to  any 
property  in  the  state  o(  Ohio,  may  be  admitted  to 
record  m  the  probate  court  of  any  county  in  this 
state,  where  any  part  of  such  property  may  be  situa- 
ted ;  and  such  autnenticated  copies,  so  recorded,  shall 
have  the  same  validity  in  law,  as  wills  made  in  this 
state,  in  conformity  with  the  laws  thereof,  are  de- 
declared  to  have;  provided,  that  where  any  such  will, 
or  authenticated  copy^  has  been  or  shall  hereafter  be 
admitted  to  record,  m  the  probate  court  of  any 
county  in  this  state,  where  any  part  of  such  property 
may  be  situated,  a  copy  of  sucn  recorded  will,  with 
the  copy  of  the  order  to  record  the  same  annexed 
thereto,  certified  by  the  probate  judge,  under  the  seal 
of  his  court,  may  be  filed  and  recorded  in  the  office 
of  the  probate  judge  of  any  other  county  in  this 
state,  where  any  part  of  such  property  is  situated,  and 
it  shall  be  as  effectual,  in  all  cases,  as  the  authenti- 
cated copy  of  said  will  would  be,  if  proved  and  ad- 
mitted to  record  by  the  court.    [50  v.  297,  2  26.] 

A  will  made  in  a  sister  State  though  proved  and  recorded  in 
that  State,  must  be  admitted  to  record  in  this  State  before  the 
title  of  a  devisee  to  land  in  this  State  can  be  deemed  complete, 
6  0. 172,  but  the  laws  of  Ohio  govem  in  the  construction  oi  such 
will  disposing  of  lands  situated  in  this  State,  21  O.  S.  56.  Such 
will  takes  effect  from  the  death  of  the  testator  and  not  from  the 
date  of  its  record  in  Ohio,  9  O.  96;  8  0.  239.  The  provisions  of 
$  5030  requiring  the  giving  of  notice  by  publication  of  the  ap- 

glication  to  admit  a  foreign  will  to  record  in  Ohio  do  not  appTv 
>  wills  executed  and  admitted  to  probate  in  a  sister  Slate,  w 
O.  S.  S79  (act  1840).  and  when  an  authenticated  copy  of  a  will 
executed  and  admitted  to  iirobate  in  a  sister  State  is  admitted 
to  record  in  this  State,  and  afterwards  a  copy  of  such  record  is 
filed  and  recorded  In  another  county,  the  latter  record  may  be 
given  in  evidence  in  an  action  for  the  rccoverv  of  lands  devised 
under  the  will,  althouch  so  admitted  to  recoi-d  after  the  action 
was  commenced,  Id.  To  admit  an  authenticaUd  copy  of  u  will 
from  another  State  to  record  in  this  State,  the  onginal  will 
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muHfc  have  been  admitted  to  probate  and  record,  and  the  court 
admitting  it  must  be  satisfled  of  that  fact,  15  Bnll  819,  affirmed,   , 
2  C.  C.  R.  887.    Appeal  doee  not  lie  to  common  pleas  from  judg- 
ment of  probate  court  refusing  to  admit  authenticated  copy  of 
sucb  will  to  probate,  2  G.  C.  R.  887 ;  30  Bull  264.    A  proceeding  in 
the  probate  court  on  application  to  have  an  authenticated  copy 
of  a  foreign  will  admitted  to  probate  is  not  an  adversary  one  and 
the  rule  of  res  adjudiccUa  does  not  apply  to  it,  2  C.  C.  R.  387 ;  3 
C.  C.  R.  441.  Full  faith  given  to  probate  of  foreign  will.  Id.  Land 
in  the  county  is  not  necessary  to  its  admission  to  record,  Id. 

i  6988.  Probate,  etc.,  of  will  made  out  of  the  United 
iStatef.  A  will  executed,  proved,  and  allowed,  in  any 
country  other  than  the  United  iStates  and  territories 
thereof,  according  to  the  laws  of  such  foreign  state  or 
country,  may  be  allowed  and  admitted  to  record 
in  this  state,  in  the  manner  and  for  the  purpose  men- 
tioned in  the  following  sections.    [50  v.  297,  8  27.] 

§  6989.  Proceedings  to  admit  will  to  record  which  haa 
been  probated  without  the  ftate.  A  copy  of  the  will 
and  probate  thereof,  duly  authenticated,  shall  be  pro- 
duced by  the  executor,  or  by  anv  person  interested 
therein,  to  the  probate  judge  of  tne  county  in  which 
there  is  any  estate  upon  which  the  will  may  operate, 
whereupon  said  probate  judge  shall  continue  the 
motion  to  admit  such  will  to  probate,  for  the  term  of 
two  months,  and  notice  of  the  filing  of  such  applica- 
tion shall  be  given  to  all  persons  interested,  in  some 
public  newspaper  printed  or  in  ^neral  circulation  in 
the  county,  where  such  motion  is  made,  at  least  three 
weeks  successively;  the  first  publication  to  be  at 
least  forty  days  before  the  time  set  for  the  final  hear- 
ing of  said  motion.    [50  v.  297,  {  28.] 

&837n;29  0.  S.  879. 

J  6940.  Admission  and  effect  of  admission  to  record. 
If,  on  hearing,  it  shall  appear  to  the  court  that  the 
instrument  ought  to  be  allowed  in  this  state,  the 
court  shall  order  the  copy  to  be  filed  and  recorded: 
and  the  will,  and  the  probate  and  record  thereof,  shall 
then  have  the  same  force  and  effect  as  if  the  will  had 
been  originally  proved  and  allowed,  in  the  same 
court,  in  the  usual  manner:  provided,  however,  that 
nothing  herein  contained  shall  be  construed  to  give 
any  operation  or  effect  to  the  will  of  an  alien,  differ- 
ent from  what  it  would  have  had  if  originally  proved 
and  allowed  in  this  etate.    [50  v.  297,  i  29.] 
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2  5941.  Powers  of  exeoutor  or  administrator  under 
will  made  out  of  this  state.  After  allowing  and  admit- 
ting to  record  a  will,  pursuant  to  any  of  tne  four  pre- 
ceding sections,  the  court  may  grant  letters  testament- 
ary thereon,  or  letters  of  administration  with  the  will 
annexed,  and  shall  proceed  in  the  settlement  of  the 
estate,  that  may  he  found  in  this  state ;  ^nd  the  exe- 
cutor taking  out  letters,  or  the  administrator  with  the 
will  annexed,  shall  have  the  same  power  to  sell  and 
convey  the  real  or  personal  estate  oy  virtue  of  the 
will  or  the  law,  as  otner  executors,  or  administrators 
with  the  will  annexed,  shall  or  may  have  by  law. 
[50  V.  297,  i  30.] 

25942.  Will  not  admitted  to  probate  or  reoordvoid. 
No  will  shall  be  effectual  to  pass  real  or  personal 
estate,  unless  it  shall  havebeen  duly  admitted  to  pro- 
bate or  record,  as  provided  in  this  title.   [50  v.  297, 2  31 .] 

See  8  0. 6: 14  O.  S.  828.  A  will  executed  in  another  Rtato 
takes  effect  from  the  death  of  testator  and  not  from  the  tlnto  of 

its  record  in  this  state,  9  O.  96.  See  3  N.  P.  220. 

« 

.  i  5943.  -EffBot  of  devisee  withholding  will  from  pro- 
bate for  three  years.  No  lands,  tenements,  or  heredit- 
ments,  shall  pass  to  any  devisee  in  a  will,  who  shall 
know  of  the  existence  thereof,  and  have  the  same  in 
his  power  to  control,  for  the  term  of  three  years, 
unless,  within  that  time,  he  shall  cause  the  same  to 
be  offered  for,  or  admitted  to  probate ;  and  by  such 
neglect,  the  estate  devised  to  such  devisee  shall  de- 
scend to  the  heirs  of  the  testator.    [50  v.  297,  ?  32.] 

Limitation  for  recordlni;  refers  to  original  probate,  29  O. 
S.  879;  (act  1840.)   See42O.S.50. 


SPOLIATSD  WILLS. 


{  5944.  Wills  when  lost  or  destroyed  may  bo  admitted 
to  probate.  The  probate  court  shall  have  full  power 
and  authority  to  admit  to  probate,  any  last  will  and 
testament  which  such  court  mapr  be  satisfied  was  duly 
executed  according  to  the  provisions  of  the  law  upon 
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the  subject  in  force  at  the  time  of  the  execution  of 
such  last  will  and  testament,  and  not  revoked  at  the 
death  of  the  testator,  when  such  original  will  has 
been  lost,  spoliated,  or  destroyed,  subsequent  to  the 
death  of  such  testator,  or  after  the  testator  has  be- 
come Incapable  of  making  a  will  by  reason  of  insan- 
ity, and  it  can  not  be  producedr  in  court  in  as  full, 
ample,  and  complete  a  manner  as  such  court -now 
admits  to  probate  last  wills  and  testaments,  the  origi- 
nals of  which  are  actually  produced  in  court  for 
probate.    [64  v.  20,  i  47.] 

Lost  or  Bpoliatcd  wills  can  not  be  probated  unless  they 
existed  after  testator's  death,  6  O.  S.  290;  23  IcL  491,  but  tlic 
omission  of  the  record  to  state  that  the  destruction  of  the  origi- 
nal will  was  subsequent  to  the  death  of  testator  does  not  ren- 
der the  order  admitting  such  will  to  pi-obate  void,  28  O.  S.  491. 
Not  every  variance  between  a  spoliated  wiU  as  made  and  the 
willasadmitted,  to  probate  will  avoid  the  latter,  12  O.  S.  487. 
Devisees  and  legatees  may  maintain  pix>ceeding8  in  the  pro- 
bate court  to  have  spoliated  wills  admitted  to  probate,  1  CT.  C. 
B.  95,  and  after  the  will  has  been  admitted  to  probato  may 
maintain  an  action  for  damages  against  the  person  who  spol- 
iated the  will  and  recover  as  damages  reasonable  fees  paid  at- 
torneys for  their  services  in  having  the  will  admitted  to  I'ec- 
ord,  id.  When  a  will  once  known  to  exist,  and  to  have  been  in 
the  custody  of  the  testator,  cannot  be  found  after  his  decease, 
the  legal  presumption  is  that  it  was  destroyed  by  the  toatator 
with  the  intention  of  revoking  it,  47  O.  S.  829.  And  it  is  ccdnpe- 
tent  to  prove  the  declarations  of  the  testator  after  making  his 
will  that  be  had  destroyed  or  intended  to  destroy  the  same,  Id. 
Testator's  declarations  admissible  to  rebut  presumption  of  revo- 
cation and  prove  contents  of  will.  134  Mass.  252.  25«;  8  Mich.  411 ; 
40  Ck>nn.  687 ;  32  Ga.  156.  Proof  of  contents  of  lost  will  by  single 
witness,  118  111.  576.  Quaere  whether  error  will  lie  to  review  tes- 
timony upon  which  spoliated  will  is  admitted  to  record,  29  O.  S. 
220.    Admissibility  of  evidence  on  probate,  2  N.  P.  190, 191,  209. 

2^946.  Kotioe  of  application.  In  all  cases  where 
application  shall  be  hereafter  made  to  the  probate 
court  to  admit  to  probate  a  will  duly  executed  as 
aforesaid,  and  which  has  been  lost,  spoliated,  or  de- 
stroyed, as  aforesaid,  it  shall  be  the  duty  of  the  party 
seeking  to  prove  the  same,  to  give  a  written  notice  to 
all  persons  whose  interest  it  may  be  to  resist  the 
probate,  and  who  reside  in  the  county  where  the 
testator  resided  at  the  time  of  his  death  or  to  their 
agent  or  attorney,  five  days  before  the  day  on  which 
such  proof  is  to  be  made,  or  to  give  notice,  by  publi- 
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cation  in  a  newspaper  printed  in  the  county,  thirty 

days  before  the  aay  set  for  hearing  such  proof.    [50 

y.  297, }  48.] 

THien  no  person  interested  in  resisting  the  probate  of  a  lost, 
spoliated  or  destroyed  will  resides  within  the  county  in  which 
application  is  made  to  admit  the  same  to  probate,  notice  must 
be  given  in  the  manner  and  for  the  time  designated  in  the 
statute,  26  O.  S.  541.  £rror  to  establish  spoliated  will  without 
notice.  1  Bull  126. 

§  5946.  Examination  of  witnessei .  In  all  such  cases» 
the  said  court  shall  cause  the  witnesses  to  such  will 
so  executed  and  lost,  spoliated  or  destroyed,  and  not 
revoked,  and  such  other  witnesses  as  any  person  in- 
terested in  having  such  will  admitted  to  ][»robatemay 
desire  to  come  before  such  court,  and  said  witnesses 
^all  be  examined  by  said  probate  judge,  and  their 
testimony  reduced  to  writing  and  filed  by  him  in  his 
court;  provided,  that  in  all  cases  where  it  may  bo 
necessary  so  to  do,  in  consequence  of  witnesses 
residing  out  of  the  jurisdiction  of  said  court,  or  who 
reside  within  such  jurisdiction  and  who  are  infirm  or 
unable  to  attend  court,  the  court  may  order  the  testi- 
mony of  such  witnesses  to  be  taken  and  reduced  to 
writing  by  some  competent  person,  which  testimony 
shall  be  filed  in  such  probate  court.    [50  v.  297,  {  49.] 

2  5947.  On  what  prooft,  will  eBtablished.  If  the 
court,  upon  Buch  proof,  shall  be  satisfied  that  such 
last  will  and  testament  was  duly  executed  in  the 
mode  provided  by  the  law  in  force  at  the  time  of  its 
execution,  that  the  contents  thereof  are  substantially 
proved,  and  that  the  same  was  unrevoked  at  the 
death  of  the  testator,  and  has  been  lost,  spoliated,  or 
destroyed  subsequent  to  the  death  of  such  testator, 
or  his  becoming  incapable,  as  aforesaid,  such  t;ourt 
shall  find  and  establish  the  contents  of  such  will  as 
near  as  the  same  can  be  ascertained,  and  cause  the 
same  and  the  testimony  taken  in  the  case  to  be  re- 
corded in  said  court;  and  in  any  case  in  which  a  will 
has  been  or  may  hereafter  belost,  spoliated,  destroyed, 
mislaid  or  stolen,  after  the  same  has  been  duly  ad- 
mitted to  probate,  but  before  it  has  been  recorded, 
the  court,  upon  notice  being  given,  as  provided  in 
i  5945  of  this  title  and  chapter,  to  persons  whose 
interest  it  may  be  to  resist  the  probate  and  record  of 
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Baid  will,  may  hoar  tcBtimony,  and,  if  Batisfied  that 

the  contents  of   said  will  have   been  sabtantiallv 

proved,  record    said    will    as  thuB    proven,  which 

record  Bhall  have  all  the  force  and  e£lect  of  a  record 

of  the  original  will.    [80  v.  24 ;  50  v.  297,  ?  51.  ]  • 

AdmissibiUty  of  evldeiice,  2  N.  P.  190.  194,  209.  Degree  of 
proof  required  by  word  "satisfied,"  6  C.  C.  29-1,  300. 

J  5948.  EiFect  of  will  wo  eitablished.  The  contents 
of  any  such  last  will  and  testament  so  found,  estab- 
lished, and  admitted  to  probate,  as  aforesaid,  shall  bo 
as  effectual  to  pass  real  and  jpersonal  estate,  and  for 
all  other  purposes,  as  if  the  original  will  had  been  ad- 
mitted to  probate  and  record,  according  to  the  pro- 
visions of  this  title ;  and  sncn  wills  shall,  in  an  re- 
spects, be  governed  by  the  laws  in  force  relating  to 
other  wills,  not  only  as  relates  to  the  contest  of  the 
same,  but  in  all  other  matters.    [50  v.  297,  {51.] 

Probate  is  pWma/acte  evidence  of  due  attestation,  execu- 
tion and  contents,  12  O.  8.  487.  47  O.  6.  329. 

RECORD  OR  PROBATE  WHEN   RECORD  OF  WILL  DESTROYED. 

2  0949.  When  record  of  will  dei troyed,  anthentioated 
oopy  of  the  will  and  probate  thereof  may  be  admitted  to 
reoord.  When  the  record  of  any  will  has  been  or 
shall  hereafter  be  destroyed,  a  copy  of  such  will  and 
the  probate  thereof  may  be  recorded  by  the  probate 
court  of  the  proper  county,  whenever  it  shall  be 
made  to  appear  to  the  satisfai^tion  of  the 'court  that 
said  record  has  been  destroyed,  and  whenever  it 
shall  further  apx)ear.  by  a  certificate,  under  the  hand 
and  seal  of  the  probate  judge,  or  clerk  of  the  court 
of  common  pleas  of  the  proper  county,  that  such 
copy  is  a  true  copy  of  the  original  wili  and  the  pro- 
bate thereof.    [65  v.  00,  ?  1.] 

$  6960.  An  original  will  may  again  be  admitted  to 
probate.  When  tlie  record  of  any  will  has  been,  or 
shall  hereafter  be  destroyed,  as  aforesaid,  the  original 
will  may  be  again  admitted  to  probate  and  record  in 
the  same  manner  provided  for  the  probate  of  wills. 
[65  V.  90,  i  2.] 

i  6961.  Or  an  antbentioatad  oopy  of  the  will  alone  may 
be  admitted  to  record.     The  probate  court  of  any 
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county,  wheie  the  record  of  any  will  has  been  or  shall 
hereafter  be  destroyed,  may  admit  to  record  a  copy  of 
said  will,  whenever  it  shall  appear  that  such  copy 
produced  for  record  bears  the  certificate  of  any  pro- 
bate judge  or  clerk  of  the  court  of  common  pleas, 
setting  forth  that  the  same  is  a  true  copy  of  the  will, 
the  record  of  which  has  been  destroyed ;  provided, 
that  nothing  in  this  or  the  next  two  preceding 
sections  shafi  be  so  construed  as  to  affect  the  proceed- 
ings or  extend  the  time  for  contesting  the  validity  of 
any  will,  or  for  asserting  any  rights  thereunder,  and 
the  record  provided  for  in  the  preceding  sections  shall 
show  that  the  original  record  was  destroyed,  and  the 
time  as  near  as  may  be,  when  the  will  was  originally 
admitted  to  probate  and  recorded.    [65  v.  90,  §  3.] 

9  5953.  Fotice  that  oopj  has  been  admitted  to  record 
to  be  pnbliehed,  conteit  of  lame,  and  effect  if  not 
let  aside.  It  is  hereby  made  the  duty  of  every  pro- 
bate judge,  who  shall  admit  to  record  any  will  or  copy 
thereof,  under  the  provisions  of  either  the  three  pre- 
ceding sections,  immediately  thereafter  to  give  notice 
for  three  consecutive  weeks,  in  two  weekly  newspa- 
pers of  his  county,  if  so  many  be  published  therein, 
or  if  not,  in  one  newspaper  publisned  and  of  general 
circulation  therein,  stating  the  name  of  the  person, 
the  record  of  whose  will  mis  been  destroved,  and  the 
day  when  said  record  was  supplied;  and  all  persons 
interested  in  said  record  shall  nave  the  rieht  at  any 
time  within  five  years  from  the  making  of  said  new 
record,  to  come  into  the  probate  court  of  the  proper 
county,  and  contest  the  question  whether  the  record 
thus  supplied  is  the  same  as  the  record  destroyed; 
and  from  all  final  orders  and  decrees  of  the  probate 
court  in  such  contest,  either  party  may  appeal  to 
the  court  of  common  pleas,  in  such  manner  as  appeals 
are  now  or  hereafter  may  be  provided  for  from  the 
probate  court;  and  if  any  person  interested  in  said 
record  shall,  at  the  time  such  record  is  supplied,  be 
under  any  legal  disability,  such  person  shcdihave  the 
right  to  contest  said  record  within  two  years  from  the 
removal  of  such  disability;  and  sucn  new  record 
supplied,  according  to  either  of  the  three  preceding 


25963  REVOCATION  OP  WILUI.  200 

sections,  shall,  unless  set  aside  in  proceedings  provi- 
ded for  in  this  section,  have  the  same  force,  effect,  and 
validity,  as  the  original  record.    [65  v.  90,  {  4.] 

REVOCATION. 

{  0958.  How  will  ezpresslj  rsvoked  or  eaaoelsd.  A 
will  shall  be  revoked  by  the  testator  tearing,  cancel- 
ling, obliterating,  or  destroying  the  same — ^with  the 
intention  of  revoking  it — by  the  testator  himself,  or 
by  some  person  in  his  presence,  or  by  his  direction ; 
or  by  some  other  will  or  codicil,  in  writing,  executed 
as  prescribed  by  this  title ;  or  bv  some  other  writing, 
signed,  attested,  and  subscribed,  in  the  manner  pro- 
vided bv  this  title  for  the  making  of  a  will,  out 
nothine  herein  contained  shall  prevent  the  revocation 
implied  by  law,  from  subsequent  changes  in  the  con- 
dition or  circumstances  of  the  testator.  [50  v.  297, 
2  39.] 

Tearing^  oaneelling,  «te.— In  order  to  constitute  a  revoca- 
tion by  tearing,  obliterating,  cancoUlng  or  destroying,  the  sirn 
or  symbol  of  the  attempt  so  to  do  must  i>e.  apparent  upon  toe 
instrument  purporting  to  be  a  will,  10  O.  ».  204.  Cutting  name 
ont  held  snmcicnt  revocation,  1  Curt.  768,  tearing,  1  Real.  451; 
tcanngoffsignaturos,  Johns.  630,  slight  tearing,  6  Cow.  877; 
4Cow.  483;SKott&M.  272;  slight  burning,  2  W.  Bl.  1048  cf. 
6  Ad.  Sl  £1.  200;  obliteration,  3  McCord  282;  7  Johns.  804;  58  Pa. 
St.  288.  Erasures  when  not.  84  Barb.  140.  Cutting  out  partic- 
ular clause  or  name  of  particular  legatee  is  a  revocation  pro 
tanto^  9  P.  A  D.  206;  401,  but  drawing  ink  lines  through  partic- 
ular clause  is  not,  8  0.  C.  R.  110 ;  48  O.  S.  211 ;  and  under  a  similar 
statute  partial  obliteration  is  construed  not  to  have  the  effect  of 
a  revocation  pro  ianto,  88  N.  Y.  877;  26  Hun.  637;  see  61  Md.  478. 
contra  under  other  statutes,  128  Mass.  102;  2  B.  1. 04;  22  N.  J.  Eq. 
468.  Cancelling  either  du^icate  an  effective  revocation, 
11  Bull  231: 18  Yes.  810;  8  0.  B.  724,  unless  testator  has  poeseA- 
sion  of  both,  8  Hagg.  6^.  Drawing  scroll  through  signature 
not  a  revocation,  60  la.  416.  What  constitutes  destruction, 
60  la.  415.  InterUned  legacies  excluded,  residue  of  will,  etc., 
sustained,  17  Bull  248. 

JnterUion  ta  revoke  necessary,  otherwise  there  is  no  revo- 
cation, 60.  Barb.  119;  1  Add.  4.  Testator's  declaration  admissible 
as  showing.  47  0.  8.  S23:  or  rebutting  presumption  of  revoca- 
tion, 134  Mass.  262, 268.  See  68  N.  H.  475,  6.  C.  6  Am.  Prob. 
Rep.  note  p.  688;  16  Bull  100. 

Preaumption  of  rwoccMon  where  will  in  testator's  custody 
Isfoundmutilatedorpartially  destroyed,  8  Sw.  A  Tr.  81;  82 
Ga.  166,  but  not  when  so  found  in  anothei'^s  custody,  2  Pa.  St. 
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110;  8  Hagg.  608,  or  when  will  In  testator's  custody  can  not  be 
found,  but  the  presumption  may  be  rebutted  by  contrary  proof, 
35  N.  Y.  658;  87  Pa.  St.  67;  U  Vt.  125;  8 Met.  487;  14  Ala.  4t4;  40 
Conn.  587.  Revocation  may  be  shown  by  proving  revocatory 
clause  in  lost  will  though  no  other  part  of  it  is  remembered, 
19  BuU  315. 

By  testator  or  $ome  person  in  his  presence,  etc.— Dea  &  S  w. 
280.    See46Barb.  4S8;flIred.  96. 

Some  other  uHU  or  codicUj  etc.— 15  Hun.  410;  4  Wis.  254;  55 
Md.  885;  23  N.  J.  L.  447,  must  be  totally  inconsistent,  otherwise 
itwillonlyrevokei>ro/anto,  45Mich.  241;  1  Pick  685:  28  Pa. 
St.  23;  15  X.  J.  Eq.  859;  28  Vt.  274;  7  B.  Mon.  290;  68  N.  C.  209; 
8  Cow.  56,  or  must  expressly  revoke  prior  will,  Schouler  i  417. 
A  nuncupative  will  does  not  revoke  a  written  one,  8  0. 144,  nor 
does  a  codicil  by  implication,  3  O.  S.  869.  See  62  N.  Y.  450;  55 
Md.  865;  18  Gray  108,  108;  2  Jones  Eq.  18;  17  Sim.  86;  8  Cow.  66; 
OCush.  291.  Whether  destruction  of  will  revolves  codicU,  see 
2  Add.  116,  229;  1  Curt.  289;  8  P.  D.  169;  L.  R.  1  P.  &  D.  72. 

Sortie  other  writing  signed^  etc.— SI  Pa.  St.  246;  9  R.  I.  434; 
i  Bradf .  210;  1  Piok.  543;  8  Mao  Arth,  168,  See  87  Vt.  856;  2  Nott 
&  McC.  272;  7  Harr.  &  J.  388;  60  Wis.  187,  S.  C.  4  Am.  Prob. 
Rep.  137,  note  p.  147. 

Subsequent  changes  in  condition  of  testator,  see  $$  5954  et  seq. 
Divorce  from  wife  does  not  revoke  devise  to  her,  27  O.  S.  298. 

AUeraiionSf  in  general  require  statutory  execution  in  pres- 
ence of  witnesses,  to  operate.  Schouler  ^  432,  citing,  61  M<1.  478; 
55  Pa.  St.  424;  4  Redf.  178.  There  must  be  a  sufficient  attCHta- 
tlon  of  the  will  as  altered,  otherwise  it  stands  as  before,  Id. 
eiting,  7  Johns.  399;  42  Me.  72;  20  Minn.  245.  Unattcsteil  and 
unexplained  alterations  presumed  to  have  been  made  after 
execution,  5  Redf.  (N.  Y.)  644;  2  Dcmarest  160.  See  3  .\m. 
Prob.  Rep.  note  p.  836;  subject  to  rebuttal  by  contrary  pnx)f, 
see  72  Ala.  854;  16  Q.  B.  747.  Alterations  made  by  a  stranger 
after  due  execution  without  testator's  knowledge  do  not 
affect  validity  of  will  m  other  respects,  91  Pa.  St.  236.  Sec 
as  to  effect  of  alterations,  61  Md.  478;  S.  C.  4  Am.  Pmb.  Rep. 
17,  note  p.  29.  A  will  altered  by  testator  after  execution,  if  re- 
published by  a  codicil  which  refers  to  it  is  valid  and  it  may  be 
shown  by  extrinsic  evidence  that  the  alterations  were  made 
prior  to  re-publication,  12  Bull  128.  Interlineations  after  exe- 
cution excluded,  17  Bui.  248. 

J  6964.    What  shall  not  be  deemed  a  revocation.    A 

bond,  agreement,  or  covenant,  made  for  a  valuable 

consideration  by  a  testator,  to  convey  any  property 

devised  or  bequeathed  in  any  will  previously  made, 

shall  not  be  deemed  a  revocation  of  such  previous 

devise  or  beauest,  either  at  law  or  in  equity ,  out  such 

property  shall  pass  by  such  devise  or  bequest,  subject 

to  the  same  remedies  on  such  bond,  agreement,  or 

covenant,  for  a  specific  performance  or  otherwise, 

against  tiie  devisees  or  legatees,  as  might  be  had  by 

law  against  the  heirs  of  the  testator,  or  his  next  of 

kin,  if  the  same  had  descended  to   them.       [50  v. 

297, 1  33.] 
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{  5956.  Ohuge  or  inoumbnuLM  not  doomed  a  toto- 
eation.  A  charge  or  incumbrance  upon  any  real  or 
personal  estate,  for  the  purpose  of  securing  the  pay- 
ment of  money,  or  the  performance  of  any  covenant, 
shall  not  be  deemed  a  revocation  of  anv  will  relating 
to  the  same  estate,  previously  executed ;  but  tiie  de- 
vises and  legacies  therein  contained  shall  pass  and 
take  effect,  subject  to  such  charge  or  incumbrance. 
150  V.  297,  §  34.] 

Chargefi  on  devise  bind  deTiaee  accepting,  17  O.  S.  S88;  40  O. 
S.  681,  but  special  fund  must  first  be  exhausted.  Id.  4  O.  S.  833; 
41  O.  S.  241.  Charges  are  equitable  liens  and  bind  purchaAers, 
4  O.  S.  446;  82  O.  S.  858;  40O.  S.  27,  see  $  5967  n.  Charge  on  land 
with  power  of  sale  gives  purchaser  good  title,  28  O.  S.  645. 

-{  5966.  Conveyanoo,  oto.,  altering  but  not  divotting 
oitato,  not  a  revooation  unless,  eto.  A  conveyance, 
settlement,  deed,  or  other  act  of  the  testator,  by  which 
his  estate  or  interest  in  property  previously  devised 
or  bequeathed  by  him,  shall  be  altered,  but  not 
wholly  divested,  shall  not  be  deemed  a  revocation  of 
the  devise  or  bequest  of  such  property,  but  such  devise 
or  bequest  shall  pass  to  the  devisee  or  les;atee,the  actual 
estate  or  interest  of  the  testator,  whicn  would  other- 
wise descend  to  his  heirs,  or  pass  to  his  next  of  kin ; 
unless,  in  the  instrument  by  which  such  alteration  is 
made,  the  intention  is  declared,  that  it  shall  operate 
as  a  revocation  of  such  previous  devise  or  bequest. 
[50  V.297,  i  35.] 

The  will  attachespro  iarUo  to  any  part  of  the  estate  undisposed 
of  and  carries  it  to  the  devisees,  11  O.  287.  Testator  can  not 
oontrol  descent  of  intestate  property,  1  0. 8. 279.  Tbe  section  does 
not  apply  where  no  part  of  the  devise  remains  in  specie.  10  C.  C 
ISl,  uS. 

2  5967.  When  provisions  of  instmmont  are  inoonsist- 
ont  with  torms  of  will— offeot.  But  if  the  j)rovision8  of 
the  instrument  by  which  such  alteration  is  made,  are 
wholly  inconsistent  with  the  terms  and  nature  of  such 
previous  devise  or  bequest,  such  instrument  shall 
operate  as  a  revocation  thereof,  unless  such  provis- 
ions depend  on  a  condition  or  contingency,  and  such 
condition  be  not  performed,  or  such  contingency  do 
not  happen.    [50  v.  297,  i  36.] 
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i  6908.  MarrUge  of  woman  dooi  not  roToko.  A  will 
executed  by  an  unmarried  woman,  shall  not  be 
deemed  revoked  by  her  subsequent  marriase.  [50  v. 
297, }  37.] 

i  6959.  Bavooation  by  birth  of  ohild.  If  the  testator 
had  no  children  at  the  time  of  executing  his- will,  but 
shall  afterward  have  a  child  living,  or  bom  alive  after 
his  death,  such  will  shall  be  deemed  revoked,  unless 
provisions  shall  have  been  made  for  such  child  by 
some  settlement,  or  unless  such  child  shall  have  been 
provided  for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  make  such  pro- 
vision,  and  no  other  evidence  to  rebut  the  presump- 
tion or  revocation  shall  be  received.  [50  v.  297,  2  38.] 

That  testator  sanriveB  the  child  does  not  revive  the  will,  9  O. 
S.  388.  Under  the  act  of  18£4  it  was  held  that  the  birth  of  tes- 
tator's child  after  the  probate  of  the  will  revokes  it,  15  O.  S. 
824.  DeTlse  of  real  estate  to  wife  for  life,  and  after  her  death  to 
the  heirs  of  her  body  begotten.  Child  bom  after  execution  of 
will  is  not  provided  for,  46  0. 8.  2B4.  A  reversionary  interest, 
vr  licUier  vested  or  contingent,  i  s  not  a  provision  for  an  after-born 
cliild.  Tolsave  a  will  from  the  revocation  provided  by  the  a4*t, 
provision  must  be  express  and  specific,  Id.  If  a  will  va]i<l 
when  It  is  executed  is  afterwards  revoked  bv  the  testator  him- 
self in  any  of  the  modes  pointed  out  in  g  6953  or  revoked  by 
operation  of  law  under  this  section  and  should  nevertheless  hv. 
admitted  to  probate  and  record,  any  person  interested  in  having 
it  set  aside  may  contest  its  validity,  8  C.  C.  92.    See  37  Bull.  266. 

{  0960.  Defltmetion  of  leeond  will  not  to  revive  tint, 
unloM,  etc.  .  If,  after  the  making  of  a  will,  the  testator 
shall  duly  mi^e  and  execute  a  second  will,  the 
destruction,  canceling,  or  revocation  of  such  second 
will  shall  not  revive  the  first  will,  unless  it  appear  by 
tthe  terms  of  siich  revocation  that  it  was  his  intention 
to  revive  and  give  effect  to  his  first  will ;  or  unless, 
after  such  destruction,  canceling,  or  revocation,  he 
shall  duly  re-publish  his  first  wiU.      [60  v.  297,  i  40.] 

12  Bull  IS;  134  Mass.  256. 

i  5961.  Child  abient,  reported  dead,  or  bom  after  will 
made  to  have  portion  of  estate — how  portion  railed. 
When  a  testator,  at  the  time  of  executing  his  will, 
shall  have  a  child  absent  and  reported  to  be  dead,  or 
having  a  child  at  the  time  of  executing  the  will^  shall 
afterward  have  a  child  who  is  not  provided  for  m  the 
will,  the  absent  child,  or  the  child  born  after  the  exe- 
cution of  the  will,  shall  take  the  same  share  of  the 
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estate,  both  real  and  personal,  that  he  would  have 
been  entitled  to  if  the  testator  had  died  intestate; 
toward  raising  which  portion  the  devisees  and  lega- 
tees shall  equally  contribute,  in  proportion  to  me 
value  of  what  they  shall  respectively  receive  under 
the  will,  unless,  in  consequence  of  a  specific  devise  or 
bequest,  or  of  some  other  provisions  in  the  will,  a 
different  apportionment  among  the  devisees  and  lega- 
tees shall  be  found  necessary,  in  order  to  give  effect 
to  the  intention  of  the  testator,  as  to  that  part  of  the 
estate  which  shall  pass  bv  the  will;  provided,  that  if 
such  child,  supposed  to  be  dead  at  the  time  of  the 
execution  of  tne  will,  shall  have  a  child  or  children 
provision  for  whom  is  made  by  the  testator,  the  other 
legatees  and  devisees  shall  not  be  required  to  con- 
tribute, but  such  child,  supposed  to  have  been  dead, 
shall  take  the  provision  made  for  his  child  or  children 
by  the  testator,  or  such  part  thereof  as  the  circum- 
stances of  the  case,  in  tne  opinion  of  the  court  of 
f proper  jurisdiction,  may  think  just  and  equitable. 
r>0  V.  297,  i  41.] 

Common  pleas  has  Jurisdiction,  23  O.  S.  190. 

^  5962.  Advancements  to  be  taken  into  acoonnt  in 
auoh  settlement.  In  settling  the  extent  of  the  claim 
of  any  child,  as  provided  for  in  the  preceding  section, 
any  portion  of  the  estate  of  the  testator  received  by  a 
party  interested,  by  way  of  advancement,  shall  be 
deemed  a  portion  of  the  estate,  and  charged  to  the 
party  who  has  received  the  same.    [50  v.  297,  {  42.] 

$  4109  et  seq, 

ELECTION  BY  WIDOW  OB  WIDOWER. 

2  6968.  Citation  to  widow  or  widower  to  make  election. 
If  any  provision  be  made  for  a  widow  or  widower 
in  the  will  of  the  deceased  consort,  the  probate  court 
shall,  forthwith,  after  the  probate  of  sucn  will,  issue  a 
citation  to  such  widow  or  widower  to  appear  and  elect 
whether  to  take  such  provision  or  to  be  endowed  of 
the  lands  of  the  deceased  consort  and  take  the  dis- 
tributive share  of  the  personal  estate ;  and  such  elec- 
tion shall  be  made  within  one  year  nx)ni  the  date  of 
the  service  of  the  (citation  aforesaid;  provided,  that 
such  widow  or  widower  may,  at  any  time  before  the 
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})erio(l  of  HUcL  eloctiou  ha^  expired  file  [his  or]  her  pe- 
tition in  the  court  of  common  pleas  for  the  proper 
county,  makine  all  persons  interested  in  said  will  de- 
fendants to  such  petition,  asking  a  construction  of  the 
provisions  of  said  will  in  her  or  his  favor,  and  to  have 
the  advice  of  said  court,  or  of  the  proper  appellate  court 
on  appeal  thereon ;  and  if  proceedings  for  such  advice, 
or  proceedings  to  contest  the  validity  of  such  will  be 
commenced  within  such  vear,  the  widow  or  widower 
shall  be  entitled  to  make  election  within  three  months 
after  such  proceedinss  shall  have  been  finally  dis- 
posed of,  and  said  will  shall  not  have  been  set  aside ; 
out  the  widow  or  widower  shall  not  be  entitled  to 
both  dower  and  tlie  provisions  of  the  will  in  her  or 
his  favor,  unless  it  plainly  appears  by  the  will  to 
have  been  the  intention  that  the  widow  or  widower 
should  have  such  provision  in  addition  to  the  dower 
and  such  distributive  share.  [91  v.  204,  77  v.  307 ;  56 
v.  36,  §43.] 

The  provlfilonfi  of  thiR  section  os  lastnrnciulcd,  apply  to  peDd- 
ing  proceedings. 

Entry  ordering  citation^  cte.— In  the  matter  of  the  cBlate  of , 

deceased.  The  last  will  and  testament  of ,  late  of  said  coun- 
ty, deceased,  having  been  duly  admitted  to  probate  and  record 
by  the  probate  court  within  and  for  said  county,  and  it  appear- 
ing to  the  court  that  said  deceased  left  a ,  and  that  provis- 
ions have  been  made  for  said in  said  will :  It  is  now  ordered 

that  a  citation  issue  to  said widow of  said  deceased  to 

be,  and  appear  before  the  Judge  of  the  probate  court  of  said 

c<»unty,  at  the  court  house  In ,  within  twelve  months  after 

service  of  this  writ,  then  and  there  to  elect  whether will 

take  the  provision  made  for by  said  will,  or  be  endowed  of 

the  lands  of said  deceased and  take distributive 

share  of personal  estate. 

Citation  to  widow,  cte.— The  State  of  Ohio, County,  ss.    To 

the  SherifT  of  the  County :  You  arc  commanded  to  notify  A  B. 
widow  of  C  D  deceased,  tnat  the  last  will  and  testament  of  C  D, 
late  of  said  county,  deceased,  has  been  duly  admitted  to  probate 
and  record  by  the  probate  court  within  and  for  said  county. 

And  cite  the  said  A  B,  widow  of  said  C  D  deceased,  to  be  and 
appear  before  the  Judge  of  the  probate  court  of  said  county,  at 

the  court  house  in ,  within  twelve  months  after  service  of  this 

writ,  then  and  there  to  elect  whether  she  will  take  the  provision 
made  for  her  by  said  will,  or  be  endowed  of  the  lands  of  said 
deoeesed.  and  take  her  distributive  share  of  his  personal  estate. 

And  of  this  writ  make  due  service  and  return  to  our  saia 
court  forthwith. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  af- 

fixeii  the  seal  of  the  probate  court  at .  this day  of , 

A.  D.  1B9— .  ,  Probate  Judge. 

By .  Deputy  Clerk. 
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£etum.~Beoeiyed  this  writ  on  the day  of ,  A.  D.  181)—, 

and  on  the day  of ,  A.  D.  18&— ,  I  served  A  B,  widow  of 

C  D  deceased,  with  a  true  copy  of  the  wi  thin  summons  by  deliv- 
ering the  same  to  A  B  personally. ,  Bheriff. 

By ,  Deputy. 

Her  vear  in  which  to  elect  begins  from  service  of  citation,  34 
O.  S.  IM.  The  act  does  not  apply  to  foreign  wills,  21  O.  S.  56.  A 
divorced  widow  can  not  elect,  27  O.  S.  298.  Where  dower  Is 
barred  by  jointure  election  is  not  necessary,  84  O.  8. 164,  but 
her  shait!  of  intestate  property  is  not  affected  by  her  election, 
14  O.  8.  S05.  Her  election  must  be  made  If  bequest  is  not  in  lieu 
of  dower,  18  O.  8.  05.  Where  a  widow  without  following  the 
forms  prescribed  by  law  for  making  her  election  to  take  under 
the  will  sets  up  no  claim  for  dower,  but  actually  and  in  /tiet 
takes  under  the  will,  and  for  a  series  of  years  has  the  use  ami 
occupancy  of  the  property  devised,  she  is  barred  of  her  dowor 
and  estopped  to  deny  her  election  to  take  under  the  will,  6  O.  S. 
481.  Sc  also  where  the  widow  with  the  full  knowledge  and  ac- 
ci uiesceDce  of  the  heirs  and  devisees  of  the  testator  sets  up  no 
claim  for  dower  but  actually  takes  possession  and  has  the  use 
and  occupancy  of  the  property  devised  to  her  under  the  will 
for  a  series  of  years;  after  the  probate  of  the  will  the  heirs  nr 
devisees  are  estopped  to  deny  the  election  of  the  widow  to  take 
under  the  will,  20  O.  8. 184;  33  O.  S.  218.  And  where  the  pro- 
visions of  the  will  include  dower,  if  the  widow  actually  accepts 
the  provisions  made  for  her,  and  then  dies  without  making  the 
statutory  election  in  court,  and  without  being  cited  to  appear 
in  court  for  that  purpose,  she  will  be  held  to  nave  taken  under 
the  will,  and  her  representatives  will  be  entitled  to  no  part  of 
the  personal  estate  except  that  given  to  her  in  the  w^lll,  19  O.  S. 
490.  She  is  not  estoppe<l  by  her  election  from  claiming  as  heir, 
16  (>.  S.  853.  When  she  elects  to  be  endowed  of.  the  lands  of  her 
husband  instead  of  under  the  will,  the  devisees  who  are  pre- 
judiced by  such  election  ai*c  cquitablv  entitled  to  compensa- 
tion out  of  the  rejected  provisions  made  for  her  in  the  will,  21 
O.  S.  56;  2  D.  282.  Her  election  formally  made  and  entered 
upon  the  journal  at  the  instance  of  the  widow  can  not  after- 
ward and  within  a  yeai'  from  the  service  of  a  citation  be  set 
aside  at  pleasure,  11  O.  S.  886.  Provision  by  deed  in  lieu  of 
(lower  mav  be  waived  by  her  and  dower  claimed,  89  O.  S.  642. 
Second  marriage  foxfeits  her  right  if  the  will  so  provides,  19  O. 
8.  24.  Election  bars  dower  in  land  previously  mortgaged,  45 
O.  S.  203.  Dower  coven  no  part  of  her  separate  estate,  4  G.  C.  510. 
Her  acts  may  be  an  election,  and  she  must  have  notice.  2  C.  C. 
2441.  QufiBre  whether  citation  must  issue  when  no  provision  is 
made  by  will  for  widow.  28  Boll  161, 197.  Widower  shall  not  be 
entitled  to  both,  etc.,  6  G7C.  576.  Widow  not  deprived  of  dis- 
tributiye  share  of  personal  estate  of  deceased  husoand,  60  O.  S. 
390. 889.  Error  now  lies  from  Circuit  Court  to  Supreme  Court, 
55  0.8.;  37BUU.58. 

i  5964.  ElectUm  or  non-election,  elfoet.  The  election 
of  tiie  widow  or  widower  to  take  under  the  will,  shall 
be  made  in  person,  in  the  probate  court  of  the  proper 
county,  except  as  hereinafter  provided,  and  on  the 
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application  bv  a  widow  or  widower  to  take  under  the 
will,  it  shall  be  the  duty  of  the  court  to  explain  the 
provisions  of  the  will,  the  rights  under  it,  and  by  Law 
in  the  event  of  a  refusal  to  take  under  the  will,  llie 
election  of  the  widow  or  widower  to  take  under  the 
will  shall  be  entered  upon  the  minutes  of  the  court ; 
and  if  the  widow  or  wiaower  shall  fail  to  make  such 
election,  the  widow  or  widower  shall  retain  the 
dower,  and  such  share  of  the  personal  estate  of  the 
deceased  consort  as  the  widow  or  widower  would  be 
entitled  to  by  law  in  case  the  deceased  consort  had 
died  intestate,  leaving  children.  If  the  widow  or 
widower  elect  to  take  under  the  will,  the  widow  or 
wiHower  shall  be  barred  of  dower  and  such  share,  and 
take  under  the  will  alone,  unless,  as  provided  in  the 
next  preceding  section;  but  such  election  by  the 
widow  or  widower  to  take  under  the  will  shall  not 
bar  the  right  to  remain  in  the  mansion  of  the  de- 
ceased consort,  or  the  widow  to  receive  one  year's 
allowance  for  the  support  of  herself  and  children,  as 
provided  by  law,  unless  the  will  shall  expressly  other- 
wise direct    [86  y.  188.] 

Probate  juilare  need  not  advise  her  as  to  her  rights  as  heir. 
16  O.  S.  353.  The  entiy  of  an  election  by  a  wicrow  need  not 
ehovr  afttrmatively  that  the  judge  had  explained  to  her  the 
provisions  of  the  will,  etc.,  for  in  the  absence  of  an  averment 
or  nroof  to  the  contrary,  such  explanation  will  be  presumed. 
II  O.  S.  886.  Such  election  when  made  and  recoroed  can  be 
vacated  only  by  petition  to  the  common  pleas  or  other  court 
having  general  equity  jurisdiction.  Id.  Her  election  must  be 
made  m  person  and  with  full  knowledge  on  her  part,  37  O.  8. 
400.  Her  representiitives  can  not  elect  for  her.  id.  She  can 
vol  have  both  bequest  and  dower.  33  O.  S.  572.  She  can  claim 
year's  support,  etc.,  though  the  will  expressly  state  that  the 
provision  made  for  her  therein  shall  be  in  lieu  of  dower  and 
all  other  claims  against  the  estate  of  tentator.  3  O.  S.  369.  She 
may  either  personally  occupy  mansion  house  or  rent  it  asMie 
chooses.  28  0. 8.  134.  See  g  0040  and  note  g  (i043.  The  statute  does 
not  refer  merely  to  the  persona]  property  as  to  which  the  de- 
ceased consort  died  testate,  but  to  all  the  personalty,  6  C.  C.  575. 
Affirmed,  53  0. 8. 679.  ^ 

1 6985.  If  person  unable  to  appear  or  non-resident  of 
eoiint7f  how  eleetion  taken.  If  the  widow  or  widower 
of  the  testator  shall  be  unable  to  appear  in  court  by 
reason  of  ill  health,  or  is  not  a  resident  of  the  county 
in  which  such  election  is  required  to  be  made,  the 
probate  court  shall,  on  an  application  made  in  behalf 
of  such  person,  issue  a  comnussion,  with  a  copy  of  the 
will  annexed,  directed  to  any  suitable  person,  to  take 
the  election  of  sach  widow  or  widower,  to  accept  the 
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provisions  of  such  will  in  lien  of  the  provisions  made 
by  law ;  and  it  shall  be  the  duty  of  the  court  in  such 
oommission  to  direct  such  person  to  explain  the  rights 
of  such  widow  or  widower  under  the  will,  and  by 
law.    [86  V.  188.1 

{5966.  How  AeetioB  made  for  iniane  or  imbeoile 
widow,  oto.  If  the  widow  or  widower  of  any  tes- 
tator shall  be  unable  to  make  an  election  by  reason 
of  unsoundness  of  mind,  the  probate  court,  shall,  as 
soon  as  the  facts  come  to  the  knowledge  of  the  court, 
at  any  time  within  one  year  after  the  death  of  the  testa- 
tor, appoint  some  suitable  person  to  ascertain  the  value 
of  the  provision  made  by  the  testator  for  such  widow 
or  widowert  in  lieu  of  the  provisions  made  by  law,  and 
the  value  of  the  rights  by  law  in  the  estate  of  the  de- 
ceased consort ;  and  if  the  court  shall  be  satisfied,  on 
the  return  of  the  report  of  the  person  appointed  to 
make  such  investigation,  that  the  provision  made  by 
testator  for  the  widow  or  widower,  m  the  will,  is  more 
valuable  and  better  than  the  provision  by  law,  the 
court  shall  record  upon  its  minute  book  an  entry  that 
sucli  insane  or  imbecile  widow  or  widower,  by  virtue 
of  the  proceedings  herein  provided,  elects  to  take 
under  the  will  of  the  deceased  consort,  which  elec- 
tion, when  so  entered,  shall  have  the  same  force  and 
effect  as  am  election  made  by  one  not  under  such  dis- 
abiUty.    [86  v.  188 ;  60  v.  297,  {  46.] 

CONSTRUCTION   AND  OPERATION. 

3  6967.  Bights  ofpnroluuier  without  knowledge  of  foreign 
will— No  contest  of  foreign  will— E£Eeot,  if  set  aside  in  foiv 
eign  State.  The  title  of  any  bona  fide  purchaser,  without 
knowledge  of  a  will,  to  any  land  situated  in  this  state, 
derived  from  the  heir  or  heirs  of  any  person  not  a 
resident  of  this  state  at  the  time  of  his  or  her 
death,  shall  not  be  defeated  by  the  production  of  the 
will  of  such  decedent,  unless  such  will  shall  be  offered 
for  record  in  this  state  within  four  years  from  the 
final  probate  and  establishment  of  such  will  in  the 
state  or  territory  in  which  it  may  have  been  admitted 
to  probate:  provided,  that  the  rights  of  infants, 
married  women  or  persons  of  insane  mind  and  mem- 
ory, shall  not  be  concluded  by  any  delay  or  failure  to 
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record  such  will  in  this  state,  until  two  years  after 
their  respective  disabilities  are  removed^  provided, 
farther,  that  no  proceeding  shall  be  had  m  this  state 
to  contest  a  will  executed  and  proved  according  to  the 
law  of  any  state  or  territory  of  the  United  States,  or 
of  any  foreign  country,  relative  to  property  in  this 
state;  but  if  the  said  will  shall  be  set  aside  in  the 
state,  territory  or  couiitrv  in  which  it  is  executed  and 
proved,  the  same  shall  be  held  of  no  validity  in  this 
state  as  to  all  persons  claiming  under  said  will,  with 
notice  of  the  same  being  set  aside,  aa  aforesaid ;  and 
as  to  all  other  persons,  from  the  time  that  an 
authenticated  co^y  of  the  final  order  or  decree  setting 
the  same  aside,  is  filed  in  the  office  of  the  probate 
judge  of  the  county  in  which  said  will  is  recorded. 
60  V.  297,  {  62.] 

Thl8  section  has  reference  to  such  foreigpi  wills  a&  when 
made  and  proved  in  conformity  to  the  foreign  law,  are  by  tlie 
laws  of  this  state,  valid  to  dispose  of  proi)erty  therein  situated, 
and  does  not  apply  to  cases  arising  under  former  laws,  of  wills, 
valid  where  made  but  Inoperative  nei'e because  not  executed  in 
conformity  to  our  law.    IT  O.  S.  171. 

Construction,— A.  wiU  in  general  speaks  from  the  death  of 
testator^  29  O  S.  488;  81  O.  8.  667:  41  O.  S.  118.  A  will  of  per- 
sonalty IS  governed  by  the  law  of  the  testator's  last  domicile,  8 
O.  144 :  a  will  of  realty  by  the  law  of  its  location,  21  O.  S.  60, 
(see  14  O.  868)  in  force  at  the  date  of  death,  2  D.  444. 

Bules  for  construing  the  languago  of  a  will  are  less  rigid 
than  in  regard  to  other  instruments,  16  O.  S.  108.  It  is  not  nec- 
essarily to  be  viewed  technically  and  wit.h  strict  grammatical 
accuracy^  bnt  sensibly  and  liberally  in  order  to  give  effect  to  in- 
tention. Id,  4  O.  S.  851;  27  O.  S.  697;  24  O.  8.  416.  The  sole  pur- 
pose of  the  court  should  be  to  carry  out  the  intention  of  the  tes- 
tator, 25  O.  S.  477;  that  is  the  controlling  ocmsideration,  8  O. 
167;  16  O.  569;  2  O.  8.  880;  1  O.  S.  279;  82  O.  S.  1;  18  O.  8.  227. 
Such  Intention  must  be  ascertained  from  the  words  contained 
in  the  wilL  26  O.  S.  477.  Words  contained  in  a  wiU  if  technical 
most  be  taken  in  their  technical  sense.  Id,  if  not  technical  in 
their  ordinarv  sense,  Id, ;  82  O.  8. 1,  unless  it  appear  from  the 
context  that  they  were  used  by  the  testator  in  some  secondary 
sense,  25  O.  S.  477.    When  void  for  uncertainty.    46  O.  S.  464. 

The  entire  toiU  mutt  be  construed  as  a  whoU  and  effect 

given  to  every  part  if  possible.  17  0. 171;  25  O.  S.  477. 668;  17  O. 
.597;  18  Jd.  95;  SO.  157.  A  later  clause  in  a  will  must  be 
deemed  to  affirm,  not  to  contradict  an  earlier  clause,  if  such 
construction  can  fairly  be  given,  Schouler  on  Wills,  2  474;  for 
in  construing  doubtful  language  that  interpretation  should  be 
preferred  jvhich  gives  consistency  to  the  whole  will,  rather 
than  one  which  works  inconsistency.  Id.  and  the  rule  that  the 
last  clause  shall  goyem,  should  be  the  last  rule  applied,  2  O.  S. 
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Repugnanep.— Since  a  will  is  to  be  expounded  favorably,  S  O. 
157;  19  O.  828,  when  it  is  open  to  tn^  constmctionB  the  one 
consistent  and  the  other  rapugnant  to  law,  or  one  which 
will  giye  cITect  to  the  whole  instrument  and  the  other  will  de- 
stroy a  part,  the  former  must  alwavs  be  adopted^  U  O.  S.  251; 
88  O.  S.  128.  Repugnancies  should  oe  reconciled  if  possible,  19 
O.  S.  490;  3  O.  8.  880.  A  repugnancy  which  will  justify  the  re- 
jection of  a  word  or  clause  from  a  will  must  arise  from  the  face 
of  the  will  itself  and  can  not  bo  created  or  supplied  by  exti-a- 
neous  proof.  90  O.  8.  MO.  Such  a  repugnancy  however^  need 
not  necessarily  arise  between  the  word  or  clause  to  be  r^eoted 
and  some  other  distinct  word  or  clause,  but  may  consist  in  the 
fact  that  the  word  or  clause  to  be  rejected  is  in  conflict  with  the 

f general  tenor  and  scope  of  the  will  including  as  well  its  imp- 
ications  and  omissions  as  its  positive  provisions,  Id,  See  10 
<).  S.  807;  13  O.  S.  96;  19  O.  8.  490;  SO  O.  8.  660;  21  O.  8. 627;  87  O. 
S.  126;  8  O.  488. 

Inteskicy  never  preeumed.—^^It  is  a  settled  rule  of  constmc- 
tlon  that  a  testator  is  never  presumed  to  intend  to  die  intestate 
as  to  any  part  of  his  estate  to  which  his  attention  seems  to  have 
been  directed;  and  a  court  of  equity  will  put  such  construction 
upon  equivocal  words  as  to  prevent  such  a  result,"  8  O.  S.  809, 
874;  17  0.  S.  896;  260.S.668;  84  0.  S.  852:  19  O.  m 

Precedents.— ^^'WiXlB  are  so  unlike  in  their  terms  and  the  cir- 
cumstances surrounding;  a  testator  so  unlike  in  their  facts  that 
the  decision  in  one  case  is  not  apt  to  aid  in  the  determination  of 
subsequent  cases,"  44  O.  S.  680,  see  17  0. 171 ;  16  0. 8.  708. 

Codicil  and  Will  to  be  construed  together  as  part  of  one  in- 
strument, 8  O.S.  388;  16  O.  S.  586;  20  O.  810. 

Construction  of  words.— ''^T>ehta"  include  equitable  claims, 
44  O.  8.  883.  "Heirs,"  construed  children,  10  O.  8.  807;  2  D.  400; 
96  O.  8. 409,  construed  legatees,  3  O.  8.  368;  43  O.  8.  218;  con- 
strued *^next  of  kin"  and  not  wife.  33  O.  S.  573;  oonstrued  as  a 
word  of  limitation  and  not  of  purchsiHC,  32  0. 8.  1;  38  O.  8.  128. 
"Issue"  does  not  include  bastards,  11  O,  H.  181.  "Now  living" 
does  not  include  posthumous  child,  16  O.  S.  29.  "Die  without 
issue."  construed  without  issue  living,  6  O.  8.  668;  12  O.  8.  330. 
See  27  Bull  313.  "  Unmarried,"  that  person  never  had  been  mar- 
ried,31Eng.  Law  &  £q.  547.  but  see  10  Bull  839.  "' Surviving  chU- 
dren.' '  means  surviving  at  testator's  death.  29  0. 8. 488.  "  Or  * '  and 
"and,"  convertible,  2  O.  S.  341.  "All  my  property"  includes 
realty,  4  W.  L.  M.  627.  "Household  furniture''  includes  por- 
traits, 2  A.  It.  R.  489.  Riffht  to  **have  a  home"  does  not  include 
right  to  maintenance,  19  O.  282.  "Sons  and  daughters,"  do  not 
include  granddaughters,  12  Bull  136.  "Moneys^'  12  Bull  167. 
Bequest  to  "my  wife,"  former  wife  living,  second  wife  in- 
tended. 18  Bull  112.  "Death"  means  natural,  not  civil  death, 
14  Bull  163.  "House,"  carries  land,  4  Pa.  St.  98.  "Farm."  40  N. 
J.  L.  402;  9  Kast.  448.  "Mortgages"  6  De  6.  A  S.  644;  6  Mad. 
871.  "Effects,"  pei-Bonalty  only  unless  contrary  intent,  2  M. 
A  S.  448,  may  Include  land,  sS  N.  C.  447.  "All  the  residue" 
passes  real  and  personal  property,  80  Mo.  414:  1  Wash.  46. 
"Relatives,"  those  who  would  take  under  the  statutes  of  distri- 
bution or  descent.  8choulcr  g  687:  11  8.  A  R.  108.  See  60  Md. 
198;  8  Am.  Prob.  Rep.  note,  p.  537.    "Heirs"  mav  include 

Sandchildren,  38  O.  d.  328.   *'  All  my  worldly  goods"  does  not 
elude  real  estate,  78  Mo.  312.  Husband  not  "neir"  or  ^^next  of 
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kin"  of  wife,  106  Pa.  St.  176;  4  Am.  Prob.  Rep.  note  p.  179. 
Widow  not  "heir"  of  hnBband,  106  Pa.  St.  216.  "What  w- 
mains."  '*if  anything  remaining."  4  Am.  Pntb.  Kep.  note  p.  271. 
**Chlldren,"  "grandchildi-cn,"  94  I  ml.  403.  "Ready  money," 
W  N.  Y.  288.  -^Iwegacy,"  "Devise,"  3  Am.  Pmb.  Rep.  176. 
Bonds  included  under  *^bank  stock,"  90  N.  C.  629.  '*My  next  of 
kin  who  may  be  needy."  18  Bull,  441.  "Household  elTects, 
books  and  papers,"  etc.,  held  to  include  note  and  savings  bank 
lAMilc,  14  Bull  29,  "Widow,"  " husbandless,"  23  Bull  2l>9;  "To 
my  daughter  and  her  children,"  29  Bull  884 ;  "  Use  "  of  property 
during  natural  Ufe  time,  7  C.  C.  426 ;  "  Hci» of  her  body,^'  "  chll- 
drenT*  4  C.  C.  284 ;  9  Id.  143 ;  "  pro  rata,"  3  N.  P.  315. 

See  di  5913  5915  n. 

Orndfiioiu  reetraining  alienation  yoid.  36  O.  S.  506 ;  11  Bn]i:67, 
71 ;  207.  6  C.C.  685.  Condition  excluding  testator's  "heir,  who  goes 
to  law  to  break  his  will, "  from  any  share  of  his  estate  valid.  For- 
feited legacy  passes  to  residuary  legatees  without  express  words, 
19  O.  S.  546;  see  8  Am.  Prob.  Rep.  note,  p.  210.   Ximitations 

f  referred  to  conditions  in  doubtful  cases,  6  O.  S.  480;  24  O.  S. 
16;  8  O.  S.  880.    Condition  that  widow  shall  not  marry,  valid, 
91  Ind.  866;  97  Ind.  570;  35  Pa.  St.  100;  11  Bull  60;  or  widower, 

1  Ch.  D.  839;  86  Pa.  St.  100;  59  Md.  281;  8  Am.  Rep.  note  871.  And 
a  condition  to  marry  or  not  to  marry  a  certain  person  or  class 
of  persons,  4  D.  F.  &  J.  524;  88  N.  J.  Eq.  289;  11  Ch.  D.  969.  Or 
without  consent  of  specified  person,  10  Vcs.  230.  Condition  in 
general  restraint  of  marria^  void,  10  Gray  681.  As  to  benefi- 
ciaries' connection  with  priesthood.  4  Am.  Prob.  Rep.  308. 
Conditions  void  as  against  public  policy,  4  Am.  Prob.  Rep.  468. 

Evidence.—PArol  evidence  can  not  be  admitted  to  alter, 
contradict  or  control  the  woixls  of  a  will,  18  O.  847.  Wills  are 
to  be  construed  from  the  written  language  of  the  instnimcnt, 
and  not  by  extrinsic  evidence,  80  O.  498;  but  extrinsic  evidence 
may  be  received  to  show  the  circumstances  under  which  a  will 
was  made.  The  testator  having  used  the  phrase,  "my  two 
farms,"  such  evidence  may  be  introduced  to  show  the  situation 
of  the  land  and  the  manner  in  which  it  had  been  used  and 
treated  in  order  to  ascertain  whether  a  disconnected  piece  of 
woodland  was,  in  fact,  a  part  of  one  of  the  "two  farms,"  so  as 
to  pass  under  the  devise,  82  O.  S.  818.  Where  thei'e  is  another 
person  bearing  the  same  name  as  the  legatee,  16  L.  J.  Ch.  484; 

2  M.  ft  W.  189,  or  another  piece  of  property  of  the  same  de- 
scription as  that  devised.  Green  Ev.  $290,  evidence  is  admissi- 
ble to  show  the  person  or  property  intended.  Latent  ambiguity 
as  to  person  of  devisee,  see  8  Am.  Prob.  Rep.  note,  p.  668.  Parol 
evidence  admissible  to  prove  intention  of  testator,  11  Bull  127. 
Declarations  by  a  testator  to  the  scrivener  of  the  will  with 
proof  of  the  provisions  of  a  will  of  the  testator  from  which  the 
will  in  question  was  copied  are  not  admissible  to  explain  con- 
flicting provisions  of  the  will  itself,  8  C.  C.  R.  168. 

Freeatorp  Words.^A  bequest  made  absolutely  to  a  husband 
with  the  declaration  that  testatrix  had  full  faith  that  he  would 
properly  provide  for  the  niece  and  nephew  of  her  deceased 
orother,  whom  "we  have  undertaken  to  raise  and  educate," 
the  children  being  in  frail  health,  will  create  a  pi'ecatory  trust 
for  the  benefit  of  tnese  children,  19  Bull  162.  See  generally,  4  Am . 
Prob.  Rep.  note  p.  55;  8  Id,  note,  p.  688;  12  Bull  852. 

Retiduary  C/ause.^Constmotion  ox  generallv,  89  O.  S.  849. 
Distribution  4>er  atirpe*  or  per  capita^  10  Bull  818.  In  case  of 
death  of  children,  leaving  no  heirs,  etc.,  40  O.  S.  858.  Devise 
clothing  executor  with  power  of  sale,  11  Bull  145,  177.    To 
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frrandchildren  of  residuary  estate,  in  case  of  deatli  without  is- 
riuc,  to  other  grandchildren,  41  O.  S.  113.  By  what  words  devi- 
soed  take  per  capita^  43  O.  S.  218. 

C?iarges. ^''^The  personal  estate  Is  the  primary  fund  for  the 
payment  of  debts  and  legacies.  If  the  testator,  therefore,  gives 
u  legacy  without  specifying  who  shall  pay  it  or  out  of  what 
fund  it  shall  be  paid,  the  presumption  is  that  he  intended  it 
should  be  paid  out  of  his  personal  estate:  and  If  that  is  not 
Bufflcient,  the  legacy  fails,"  7  Paige  421 ;  17  O.  S.  568;  6  C.  C.  303; 
19  Bull  271.  Charges  on  devise  bind  deviKee  accepting,  17  O.  S. 
288.  8ee  40  0. 8. 27 ;  62  O.  S.  24.  What  neceasary  to  constitute  a 
charge  on  land,  95  Pa.  St.  305;  3  Am.  Prob.  Rep.  note,  p.  2f>. 
Dower  in  land  charged  with  paymout  of  legacy.  39  O.  S.  172. 
Limitation  of  action  for  recovery  of  unpaid  installments  of  leg- 
acy charged  on  land,  40  O.  S.  27 ;  see  11  Bull  247.  When  from  ail 
the  itcnns  and  the  entire  scope  of  the  will  it  appears  thai  the 
testator  intended  to  charge  property  in  the  hands  of  his  iiiiuu- 
diate  devisee  with  a  trust  in  favor  of  third  persons,  cdurus  will 
give  effect  to  that  intention,  whether  the  terms  used  by  the  Ils- 
tatar  bo  informal  depositive,  peremptory,  or  precatory  only,  5 
C.  C.  239.    Power  to  s^,  6  C.  C.  587. 

Discretion  of  executor,  «<c.— Where  the  payment  of  a  legacy 
depends  upon  the  discretion  of  the  executor  of  a  will,  the 
legatee  can  not  recover  it  for  himself  and  it  can  not  be  subjected 
to  the  payment  of  his  debts,  9  Bull  292.  Discretion  as  to  tlirec- 
tion  of  sale,  13  Bull  85,  as  to  payment  of  widow's  allowance,  14 
Bull  29.    Power  to  sell  can  not  be  delegated,  37  O.  S.  282. 

EUction.— Where  a  devise  of  real  estate  is  upon  condition 
that  the  devisee  shall  pay  a  sum  of  money  for  the  use  of  other 
beneflciaricfl,  the  acceptance  by  the  devisc*e  of  a  legacy,  given 
without  condition,  by  a  separate  distinct  and  independent  clause 
of  the  will,  does  nofrof  itself  constitute  an  election  to  take  such 
devise,  3  C.  C.  R.  119.  Generally  8  Am.  Prob.  Itep.  note  p.  497.  De- 
vise ?'8  right  of  does  not  pass  to  creditor,  31  O.  S.  144. 

Itiinitations  over  of  real  or  personal  property  by  way  of  ex- 
ecutory bequest  or  devise  valid  and  pass  the  fee,  12  O.  S.  820; 
37  O.  8.  853,  sec  33  O.  S.  99;  38  O.  S.  538. 

Provision  for  adopted  daughter  who  subsequently  married 
and  was  supported  by  husband  held  could  not  be  claimed,  39 
O.  S.  636. 

Provision /or  employ^.— Employe  whose  services  and  future 
Halary  arc  providetf  for  in  the  will  not  a  devisee,  41  O.  S.  296. 

Life  Estates  and  remainders  in  shares  of  stock,  5  Am.  Prob. 
Itep.  260,  note  p.  270.  Regular  cash  dividend  declared  during 
continuance  of  life  estate  belong  to  life  tenant.  It  is  income 
and  not  capital.  Id.  14  Ves.  66;  11  Leigh  (Va.)  596,  and  it  is  not 
material  when  they  were  earned,  78  Me.  670;  L.  R.  Eq.  283;  116 
Mass.  478.  (fenerally  3  Am.  Prob.  Rep.  note  p.  486.  Life  estate 
given  by  will  is  not  enlarged  to  a  fee  by  a  power  of  sale  coupled 
with  it  unless  such  appears  to  have  l)een  the  intention  of  the 
testator,  12  Bull  185.  Devise  to  wife  in  trust  for  herself  for  life 
with  remainder  over,  14  Bull  402.  A  devise  of  lands  to  "A"  for 
and  during  the  term  of  his  natural  life  ^*with  a  gift  over  upon 
his  dying  nnd,er  twenty-one,"  will  not  bo  construed  bv  implica- 
tion as  a  fee  simple  in  *'  A."  1  C.  C.  R.  362.  Bequest  of  income 
to  trustee  for  life  of  certain  person,  36  Bull.  309,  ^  to  dispose  of  as 
she  sees  lit,"  enlarges  life  esUte  Into  fee,  13  0.  C.  189.  See  11  G.  C. 
625. 

Power  of  appoirUmetU.— Where  a  testator  invests  his  widow 
with  a  Uie  estate  In    his  property  with  power  to  dispose 
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of  remainder  to  his  heira,  an  attempted  appointment  of  it  in 
snch  manner  as  to  secure  to  herself  a  substantial  benefit  from 
its  disposition,  not  authorized  by  the  testator,  is  an  abuse  uf 
such  power  of  appointment  and  void,  44  O.  S.  287.  Power  of  a))- 
pointment  to  be  exercised  by  will  can  not  be  exercised  by  deed. 
Nor  can  the  grantee  of  such  power  lawfully  exercise  ihe  same 
for  a  yaluable  consideration,  18  Bull  2. 

Miaeellaneous.—DeyiaQ  of  fund  by  member  of  co-operative 
insurance  company  to  a  woman  to  whom  he  was  engaged  to  be 
married  at  the  time  of  his  death  held  invalid.  15  Bull  857,  to 
one  as  husband  to  whom  testatrix  was  not  legally  married  held 
valid,  15  Bull  120.  Testator  can  not  establish  tribunal  to  detor- 
mine  "differences"  arisingunder  his  will  to  the  exclusion  of  the 
proper  court,  16  Bull  397.  Bequest  by  mother  to  maiTied  daugh- 
ter of  income  of  estate  providing  that  in  case  she  be  "left  a 
widow  or  for  any  other  cause  should  cease  to  be  the  wife  of  the 
tjftid  A",  then  all  the  estate  should  be  given  to  the  said  daughter 
and  subject  to  her  control,  valid,  15  Bull  179.  A  bequest  on  con- 
tlition  that  the  legatee  shall  remain  unmarried  until  she  be- 
comes twenty-one  years  of  age  is  valid,  in  Bull  46.  Where  an 
estate  in  fee  simple  is  given,  language  cutting  it  down  must  be 
equally  clear,  27  Bull  313.  A  construction  which  ties  up  an  es- 
tate is  not  favored.  Id.  Devises  for  institutions  of  learning  are 
treated  in  law  as  charitable  trusts  and  entitled  to  the  most  lib- 
eral interpretation,  6  C.  C.  188, 196.  The  provisions  of  a  will  de- 
vising re^ty  to  a  devisee,  he  to  divide  the  fee  simple  among  the 
heirs  of  his  body,  by  deed  or  will,  as  to  him  shall  deem  best,  do 
not  empower  such  devisee  to  will  the  property  to  one  of  his 
heira  to  hold  for  three  years  and  then  distribute  among  certain 
parties,  named  in  proportions  as  stated  in  the  will,  4  C.  C.  353. 

Devi8e  of  lot  divided  by  street,  12  C.  C.  18^1.  Devise  of  mort- 
gaged land,  12  C.  C.  622. 

^  5968.  Devise  for  life,  remainder  to  heirs  in  fee. 
When  lauds,  tenements,  or  hereditaments  are  fldven 
by  will,  to  any  person  for  his  life,  and  afterhis  death 
to  his  heirs  in  fee,  or  by  words  to  that  effect,  the  con- 
veyance shall  be  construed  to  vest  an  estate  for  life 
onlv,  in  such  first  taker,  and  a  remainder  in  fee  sim- 
ple'in  his  heirs.    [50  v.  297,  ?  53.] 

This  section  abolishes  as  to  wills  the  rule  In  Shelley's  case 
which  gave  the  first  devisee  the  fee.  Before  the  act  of  1840 
{^wan*8  Stat.  1841  p.  999)  of  which  this  section  is  a  re-enactment 
the  rule  In  Shelley^s  case  was  adopted  in  this  State,  5  O.  4B4;  12 
< }.  287,  unless  contrary  to  the  plain  intent  of  testator,  15  O.  669, 
or  where  **chlldren"  were  named  or  meant  instead  of  heira.  Id.; 
2  I).  604;  1  C.  8.  C.  R.  288.  It  is  a  mistake  to  suppose  that  the 
eirect  of  the  rule  ever  was  to  convert  a  fee  tail  into  a  fee  simple, 
27  O.  8. 86.  See  generally  26  O.  8. 288;  82  O.  S.  1 :  88  CKS.  128. 
The  rule  is  not  abolished  as  to  deeds,  1  BuU  58 ;  20  Bull  200, 1 ;  26 
BuU  118.  Where  a  testator  made  a  devise  to  his  son  John 
••through  his  natural  life  and  then  to  his  heirs,"  and  another 
part  of  the  wHl  used  the  word  ••  heirs  "  in  thesonse  of '*  chUdren," 
It  was  held  that  the  son  took  a  life  estate  only,  with  remainder 
to  his  children  or  issue  and  not  to  his  heirs  generally,  and  that 
upon  his  death  without  issue  the  devise  in  remainder  fallea 
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and  the  estate  reverted  to  the  heirs  of  the  testator,  26  O.  S.  409. 
H7  of  the  Wills  act  of  1840  and  the  corresponding  ^m  of 
oar  present  Wills  act  were  Intended  merely  to  forhid  the  appli- 
cation of  the  rule  in  Shelley's  case,  where  sach  application 
would  defeat  the  manifest  intention  of  the  testator,  S2  O.  S.  l. 
"  Hein  "  construed  children,  4  C.  C.  31.  Derise  to  son,  and  heirs 
to  third  generation  gives  son  life  estate,  9  C.  C.  96.  Devise  to 
wife  with  full  power  of  disposition  but  remainder  over,  51 0.  S. 
446,462. 

1  /S969.  Property  aoqnired  snbtequent  to  making  of 
wiU  paMOB.  Any  estate,  rigi.t»  or  interest,  in  lands  or 
personal  estate  or  other  property  acquired  by  the 
testator  after  the  making  of  his  will,  shall  pass  there- 
by,  in  like  manner  as  if  held  or  possessed  at  the 
time  of  making  the  will,  if  such  shall  clearly  and 
manifestly  appear  by  the  will  to  have  been  the  in- 
tention of  the  testator.    [50  v.  297,  i  54.] 

Land  held  by  equitable  title  passes,  4  O.  116.  At  common 
law  after  aquired  realty  did  not  pass  by  the  devise.  It  doe^  by 
our  law  if  clearly  expressed,  14  O.  S.  S61.  What  words  in  a 
will  are  sufficient  to  indicate  an  intention  to  devise  after  ac- 
quired realty ;  see  6  Am.  Prob.  Rep.  note  p.  492.  When  after 
acquired  property  will  not  pass  by  will,  13  C.  C.189. 

After  acquired  real  property  paises  under  the  will  through 
the  clause  by  which  he  devises  the  residuum  of  the  lands  con- 
tains a  definite  description  of  the  residuum  of  the  lands  which 
be  owned  at  the  time  of  making  his  will,  4  G.  C.  235. 

^6970.  When  whole  estate  of  devisor  In  land  to  pass 
by  the  devise.  Every  devise  of  lands,  tenements,  or 
hereditaments,  in  any  will  hereafter  made,  shall  be 
construed  to  convey  all  the  estate  of  the  devisor 
therein,  which  he  could  lawfully  devise,  unless  it 
shall  clearly  appear  by  the  will  that  the  devisor 
intended  to  convey  a  less  estate.    [5  v.  297,  {55.] 

No  words  of  perpetuity  are  essential  in  a  will  to  pass  an 
estate  of  inheritance.  A  fee  passes  without  the  word  heirs,  6 O. 
S.  4«1 ;  12  O.  S.  330;  87  O.  S.  858.  A  devise  of  real  estate  without 
words  of  limitation,  vests  in  the  devisee  a  fee  simple  ttiou);;h 
there  is  a  devise  of  the  remainder  over,  14  Bull.  386.  See  15067, 
n  n;  8  C.  C.  262;  61  0. 8.  462.  *        * 

2  0971.  Devise  or  beqneit  not  to  lapse  by  the  death  of 
devisee  or  legatee.  When  a  devise  of  real  or  personal 
estate  is  made  to  any  child  or  other  relative  of  the 
testator,  if  such  child  or  other  relative  shall  have  been 
dead  at  the  time  of  the  making  of  the  will,  or  shall 
die  thereafter,  leaving  issue  surviving  the  testator,  in 
either  case  such  issue  shall  take  the  estate  devised  in 
the  same  manner  as  the  devisee  would  have  done,  if 
he  had  survived  the  testator;  or  if  such  devisee  shall 
leave  no  such  issue,  and  the  devise  be  of  a  residuary 
estate  to  him  or  her^  and  other  chil4  or  relative  of  the 
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testator,  the  estate  devised  shall  pass  to,  and  vest  in 
such  residuary  devisee  surviving  the  testator,  unless  a 
different  disposition  shall  be  made  or  required  by  the 
will.    [63  v.  47,  i  56.] 

Applies  to  deyiae  to  "  children  "  as  a  class,  46  O.  S.  307.  See 
34  Bull.  318;  1  N.P.  814 ;  38  Bull.  46.  The  section  does  not  ap- 
ply to  a  Ufe  insurance  policy  where  the  beneficiary  dies  before 
the  assured,  86  BulL  69. 

2  5978.  When  real  estate  nndevlBed  ehall  be  applied  to 
pay  debts  instead  of  personalty.  When  anv  part  of  the 
real  estate  of  a  testator  shall  descend  to  fiis  heirs  b^ 
reason  of  its  not  being  devised  or  disposed  of  by  his 
will,  and  his  personal  estate  shall  be  insufficient  for 
the  payment  of  his  debts,  the  undevised  real  estate 
shall  l>e  first  chargeable  with  the  debts,  in  exonera- 
tion, as  far  as  it  will  go,  of  the  real  estate  that  is  de- 
vised, unless  it  shall  appear  from  the  will,  that  a 
different  arrangement  of  his  assets,  for  the  payment 
of  his  debts,  was  made  by  the  testator;  in  which  case 
thev  shall  be  applied  for  that  purpose  in  conformity 
with  the  provisions  of  the  will.    [50  v.  297,  i  57.] 

9  0. 197;  7  0.  apt.]  21;  8  0.217,248;  6  0.227;  4  0.68. 

269T3.  Oontrilratlon  wlien  devised  or  beqneatlied 
property  taken  to  pay  doMi.  When  any  estate,  real  or 
personal,  that  is  devised  shall  be  taken  hrom  the  de- 
visee for  the  iMtyment  of  the  debts  of  the  testator,  all 
the  other  devisees  and  legatees  shall  contribute  their 
respective  proxx)rtions  of  the  loss  to  the  person  from 
whom  the  estate  is  taken,  so  as  to  make  the  loss  fall 
equallv  on  all  the  devisees  and  legatees,  according  to 
the  value  of  the  property  received  by  each  of  them, 
exciting  as  provided  in  the  following  section.    [50 

Whether  bequest  is  a  personal  charge  depends  on  the  con- 
struction ;  it  can  not  be  inferred  unless  the  will  secures  the  du> 
visee  the  advantage  which  is  the  consideration  of  such  chanro. 
Where,  after  a  devise  of  land  there  is  direction  to  pay  debts,  a 
payment  of  debts  Is  a  charge  upon  the  devise,  3  0. 157 ;  4  0.  8. 
445;  6  0.8.  97;  14  O. S.  129 ;  7  O.  8. 564 ;  23  0.8.645. 

2  6974.  Except  when  will  otherwiie  provides.  If,  in 
such  case,  the  testator  shall,  by  making  a  specific 
devise  or  bequest,  have  virtually  exemptea  any 
devisee  or  legatee  from  his  liabihty  to  contribute, 
with  the  others,  for  the  payment  of  the  debts,  or  if  he 
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shall,  by  any  other  provision  in  the  will,  have  pre- 
scribed or  required  any  appropriation  of  his  estate, 
for  the  payment  of  his  aebts,  different  from  that 

Erescribed  in  the  preceding  section,  the  estate  shall 
e  appropriated  and  applied  in  conformity  with  the- 
provisions  of  the  will.    [^0  v.  297,  i  69.] 

Express  words  are  not  necessary  to  charge  pecuniae  legacies 
upon  the  real  estate :  an  intention  to  do  so  may  be  derived  by 
implication,  4  O.  S.  445.  When  the  trust  or  charge  is  deflued 
and  limited  the  purchaser  must  see  to  the  application  of  the 
purchase  money;  otherwise  when  it  is  general  and  unlimited. 

2  6976.  But  whole  estate  liable  for  debts.  Nothing 
contained  in  the  tw^o  preceding  sections  shall  impair 
or  in  any  way  affect,  the  liability  of  the  whole  estate 
of  the  testator  for  the  payment  of  his  debts ;  but  the 
provisions  of  these  sections  shall  apply  only  to  the 
marshaling  of  the  assets  as  between  those  who  hold 
or  claim  under  the  will.    [50  v.  297,  J  60.] 

Heira  and  devisees  hold  the  land  subject  to  ancestor's  debts, 
8  O.  217;  9  0. 197.  Purchaser  takes  land  charged  with  ances- 
tor's debts,  6  O.  227.  Creditors  must  ilrst  exhaust  their  remedy 
against  the  personal  I'cpresentativcs  before  they  can  have  re- 
course to  lands  In  the  hands  of  purchaser  from  the  heirs,  8  O. 
217. 

i  6976.  Portion  of  ehild  bom  after  ezeeation  of  wHI 
or  supposed  to  be  dead,  or  of  witness  snlgeot  to  oontribn- 
tion.  When  anv  part  of  the  estate  of  the  testator 
descends  to  a  child  bom  after  the  execution  of  the 
will,  or  to  a  child  absent  and  reported  to  be  dead,  or 
to  a  witness  to  a  will  who  is  a  devisee  or  legatee,  such 
estate  (and  the  advancement  made  to  such  a  child  or 
witness)  shall,  for  all  the  purposes  mentioned  in  the 
three  preceding  sections,  oe  considered  as  if  it  had 
been  aevised  to  such  child  or  witness;  and  he  shall 
^  accordingly  be  bound  to  contribute  with  the  dev- 

isees ana  legatees,  as  before  provided,  and  shall 
be  entitled  to  claim  contribution  from  them  accord- 
ingly.   [60  V.  297,  HI.] 

i  6977.  If  any  liable  to  oontribnte  are  insolvent,  eto., 
how  others  to  make  up  delloienoy.  When  any  of  the 
persons  who  are  liable  to  contribute  toward  the  dis- 
charge of  such  debt,  according  to  the  provisions 
contained  in  the  four  preceding  sectionSj  shall  be 
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insolyent  or  unable  to  pay  hia  just  proportion 
thereof,  the  others  shall  be  severally  liable  to  each 
other,  for  the  loss  occasioned  by  such  insolvency, 
each  one  in  proportion  to  the  value  of  the  property 
received  by  nim,  from  the  estate  of  the  deceased ; 
and  if  any  one  of  the  persons  so  liable  shall  die,  with- 
out having  paid  his  proportion  of  such  debt,  his 
executors  and  administrators  shall  be  liable  therefor, 
in  like  manner  as  if  it  had  been  his  proper  debt. 
to  the  extent  to  which  he  should  have  been  liable  it 

living.    [50  V.  297,  }  62.] 

■ 

5978.  How  eontribution  enforoed.  All  cases  arising 
under  this  chapter,  in  which  devisees  or  legatees  may 
be  required  to  contribute  to  make  up  the  share  of  any 
child  bom  after  the  execution  of  the  will,  or  of  a  child 
absent  and  re^rted  to  be  dead,  or  of  a  witness  to  the 
will,  or  in  which  contribution  is  to  be  made  among 
devisees,  legatees  and  heirs  or  any  of  them,  may  be 
heard  and  determined  in  a  single  action.  [50  v.  297, 
8  63.] 

{  5979.  Order  to  sell  land  to  pay  debt»— Hot  aflboted, 
etc.  Nothing  in  the  foregoinz  sections  contained,  shall 
prevent  the  court,  when  aside  of  lands  aliened  or  un- 
aliened,  by  a  devisee  or  heir  is  ordered  for  the  payment 
of  the  deots  of  the  estate,  to  make  such  order  and  de- 
cree for  the  sale  of  any  portion  of  the  aliened  or  unali- 
ened  land,  as  may  be  equitable  between  the  several  par- 
ties and  also  to  make  such  order  of  contribution,  and 
such  further  order  and  decree  as  will  fully  settle  and 
adjust  the  various  rights  and  liabilities  of  the  parties, 
which  arise  by  reason  of  the  alienation  or  the  order 
of  sale  or  otherwise.    [50  v.  297,  i  64.] 

{5980.  Eitete  direoted  or  doviaed  to  bo  lold  by  ezo- 
onton,  eto.,  fiilnro  of  exeovtors  to  aot,  who  may  lell. 
When  a  last  will  and  testament  is  admitted  to  probate, 
or  a  will  made  out  of  this  state  is  admitted  to  record 
as  hereinbefore  provided,  and  any  lands,  tenements 
or  hereditaments  are  given  or  devised  bv  such  will  to 
the  executors  therein  named,  or  any  of  them,  to  be 
soldier  conveyed,  or  such  estate  shall  be  thereby 
ordered  to  be  sold  by  such  executors,  or  any  of  Uiem, 
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and  one  or  more  of  the  execntora  00  named  die, 
refuse  to  act  or  neglect  to  take  upon  themselves  the 
execution  of  the  will,  then  all  sales  and  conveyances 
of  said  estate  by  the  executor  or  executors  who  took 
upon  himself  or  themselves  in  this  state  the  execution 
of  the  will,  or  the  survivor  or  survivors  of  them, 
shall  be  equally  valid  as  if  the  residue  of  the  executors 
had  joined  in  the  sale  and  conveyance ;  but  if  none 
of  the  executors  named  in  such  will  take  upon  them- 
selves the  execution  thereof,  or  if  all  the  executors 
who  taJce  out  letters  testamentary,  die,  resign,  or 
be  removed  before  the  sale  and  conveyance  ox  such 
estate  or  die,  resign,  or  be  removed  after  the  sale  and 
before  the  conveyance  is  made,  the  sale  or  convevance 
or  both  shall  be  made  by  the  administrator  with  the 
will  annexed.    [66  v.  4,  {  65.] 

Where  a  will  confers  power  npon  an  executor  to  sell 
lands,  it  will  be  so  construed  as  to  carry  out  the  inlentlon 
of  the  testator,  17  O.  171,  and  although  one  executor  can  not 

Surchase  land  of  his  co-executors,  vet  such  a  sale  may  be  con- 
rmed  by  the  subsequent  assent  and  ratification  of  the  heirs,  10 
0. 117.  The  executor  and  not  the  heir  is  entitled  to  possession 
when  the  will  emoowers  him  to  dispose  of  it,  8  O.  821 ;  17  O.  171, 
but  his  power  under  the  will  ceases  on  his  resignation  and  a 
deed  ma^lc  bv  him  afterward  of  land  sold  by  him  while  in  ofllce 
and  before  tfic  pnrcha^r  is  entitled  to  a  deed  conveys  no  title, 
82  0. 8.  358.  Two  of  three  ezeoatora  (all  aliye  and  acting)  can 
not  lell,  2  C.  C.  R.  153, 8.  Power  of  sale  does  not  imply  power  to 
lease,  22  Bull.  144.    See  6  C.  C.  687. 
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{  5981.  Tnuteei  appointed  bj  will  to  give  bond,  imleis, 
etc.  Every  trustee  appointed  in  any  will  shall,  before 
entering  upon  the  discharffe  of  his  duty  as  such 
trustee,  execute  a  bond,  with  freehold  sureties,  pay- 
able to  the  state,  in  the  probate  court  of  the 
county  in  which  any  such  will  may  be  admitted  to 
probate,  to  the  satisuction  of  said  court,  conditioned 
for  the  faithful  discharge  of  his  duties  sa  such  trustee ; 
provided,  that  when  by  the  terms  of  any  will  the 
testator  shall  express  a  wish  that  his  trustee  may 
execute  the  trust  without  giving  bond,  the  court 
admitting  the  will  to  probate,  may  at  its  discretion. 
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grant  permission  to  the  trustee  to  execute  the  trust 
with  or  without  bond,  as  may  seem  expedient ;  and 
when  granted  without  bond  the  court  may,  at  any 
subsequent  period,  upon  the  application  of  any  parbr 
interested,  require  bond  to  be  given ;  and  providea, 
further,  that  the  court  upon  the  application  of  any 
party  interested  may,  if  deemed  necessary,  require  a 
new  or  additional  bond  at  any  time  before  the  com- 
pletion of  the  trust ;  and  provided,  further,  that  where 
any  minor,  idiot,  imbecile,  or  lunatic  is  interested  in 
the  estate,  the  court  shall  require  such  trustee  to  ex- 
ecute a  bond  for  the  benefit  of  said  minor,  idiot,  im- 
becile or  lunatic  to  the  satisfaction  of  the  court,  con- 
ditioned according  to  law.  [89  v.  247;  62  v.    61,  {2.] 

IViuten'  bond.—Know  all  men  by  these  presents,  That  A.  B. 
as  principal,  and  C.  D.  and  B.  P.  as  snretles,  are  hy  these  presents 
jointly  and  severally  bound  unto  the  state  of  Onio  in  tne  sum 

of dollars,  for  the  payment  whereof  well  and  truly  to  be 

made,  they  hereby  bind  tnemseWes,  their  heirs,  executors,  and 
administrators,  firmly  by  these  presents. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas 
said  A.  B.  has  been  by  the  probate  court  of  county  ap- 
pointed as  trustee  to  execute  the  trust created  by  the  will 

of  O.  H.,  deceased,  as  admitted  to  probate  in  said  court. 

Now  therefore,  if  said  A.  B.  shall  faithfully  discharge  his  du- 
ties as  such  trustee  then  these  presents  to  be  void,  otherwise  to 
be  and  remain  in  full  force. 

In  witness  whereof,  the  above  bounden  have  hereunto  set 
hand and  seal this day  of A.  D.  189—. 

In  presence  of 


It  is  a  well  settled  rule  in  equity  that  a  trustee  is  not  permit- 
ted to  so  manage  the  subject  of  his  trust  as  to  make  profit  or 
gain  therefrom  for  himself,  for  the  beneficiaries  in  the  trust 
ave  a  right  to  expect  and  require  the  exercise  of  his  best  judg- 
ment, care  and  diligenoe  on  their  behalf,  and  the  gains  resulting 
therefrom  inure  to  their  sole  benefit.  And  what  such  trustee 
may  not  do  directly,  he  is  not  permitted  to  do  through  the  in- 
tervention of  an  agent  or  attorney;  and  it  makes  no  difference 
whether  such  agent  or  attorney  acts  for  the  trustee  solely  or  for 
him  and  others,  with  a  view  to  Joint  profit;  for  what  he  can  not 
do  singly,  the  policy  of  the  law  will  not  permit  him  to  partioi- 

Sate  in  doing,  32  O.  S.  682.  Trustee  can  not  delegate  to  another 
iscretion  to  sell  securities  and  change  investments  with  which 
he  was  vested  by  the  terms  of  the  will,  19  Bull  198,  see  $  6084  n. 
Note  and  mortgage  given  by  trustee  under  will  for  trust  funds 
which  he  wrongfully  converted  to  his  own  use,  held  to  enure  to 
beneficiarieStiOO.  B.  400.  Erroneous  distribution.    20  Bull.  276. 
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Ae  a  genera]  rale,  the  poweie  of  an  execator  are  oo-extenslve 
with  all  the  trusts  devolTed  upon  him  by  the  will  and  all  acts 
done  by  him  in  executing  sucn  trusti  will  be  regarded  as  done 
in  his  cai>acity  as  executor  unless  it  plainly  appears  from  the 
whole  will  that  the  testator  intended  to  create  a  special  trust  to 
be  managed  by  the  person  named  as  executor  in  the  capacity 
of  special  trustee,  23  O.  S.  272.  Where  a  discretionary  power  to 
sell  lands  is  given  by  a  will'to  the  testator  such  discretion  can 
noi  be  delegated.  But  where  an  attorney  in  fact  of  such  execu- 
tor assumes  to  make  such  sale  the  subsequent  receipt  of  the 
purchase  money  by  the  executor,  is  an  adoption  and  ratification 
of  the  sale  and  is  equivalent  to  the  exercise  of  the  discretion 
by  the  executor  himself,  87  O.  S.  282.  The  failure  of  the  probate 
court  to  grant  permission  to  testamentary  trustees  to  execute  a 
trust  with  or  without  a  bond  as  authorized  by  this  section  is  not 
a  Jurisdictional  defect  in  a  case  brought  against  such  trustee 
and  others  to  contest  the  validity  of  ibe  will  which  created  the 
trust,  appointed  the  trustees  and  excused  them  from  glylng 
bond,  28  Bull.  888.    When  executor  is  trustee,  8  G.  C.  855. 

{  5088.  Id.  In  OMe  of  tnuti  heretofore  oreated  by  will. 
In  all  trusts  heretofore  created  by  will  and  not  fully 
discharged,  the  probate  court,  on  the  petition  of  any 
person  interested,  and  after  notice  to  the  trustee, 
shall,  where  not  otherwise  directed  in  the  will  and 
deemed  unnecessary  by  the  court,  re<^uire  a  bond  as 

frovided  in  ^e  next  preceding  section.     [82  v.  61, 

{6988.  BemoTod  on  flulnre  to  give  bond.  If  any 
trustee  aforesaid  shall  not  give  bond  within  sucn 
time  as  shall  be  ordered  by  the  court,  he  shall  be 
removed  from  his  trust,  or  be  considered  to  have 
declined  it,  as  the  case  may  be;  and  some  other 
person  may  be  appointed  in  his  stead,  upon  giving 
the  required  bond.    [62  v.  61,  8  3.] 

i  6984.  Separate  bond  from  eaeh  tmstee  or  joint  bond. 
When  two  or  more  person^  shall  be  appointed 
trustees  by  any  will,  the  probate  court  may  take  a 
separate  bond  from  each,  with  sureties,  or  a  joint 
bond  from  all,  with  sureties.    [62  v.  61,  i  4.] 

When  a  loss  accrues  to  a  trust  fund  thi'ough  the  default  of 
one  of  five  trustees  appointed  by  will,  his  co-trustees  will  not 
be  held  responsible  for  such  loss,  if  tney  have  acted  In  sood 
faith  and  exercised  vigilance  over  the  fund  which  a  man  ox  or- 
dinary prudence  would  exercise  over  his  own  property,  18  O. 
600:  but  when  trustees  authorize  one  of  their  number  to  receive 
ana  control  the  trust  fund  and  are  negligent  in  taking  security 
and  looking  after  the  fund,  and  it  is  lost  by  the  defalcation  of 
the  trustee  iiaving  such  control,  all  the  trustees  are  liable,  15  O. 
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60S,  8oe  08  N.  Y.  104.  When  a  trustee  acting  in  good  faith  with- 
out negligence  and  in  the  uaual  coiii-sc  of  bnsiness  depoelts  trust 
funds  in  a  reputable  banking  house  to  his  credit  as  such  trustee 

liable  if  they  are 
see  34  O.  S.  26, 32 


1 5985.  SnrriTing  trnitee  may  ezeonte  tnut.  When 
two  or  more  trastees  are  appointed  by  will,  to  execute' 
a  trust,  and  one  or  more  of  them  die,  declinei  resign 
or  are  removed,  the  Burvivors  or  remaining  trustees 
or  trustee  may  execute  the  trust,  unless  the  terms  of 
the  will  express  a  Contrary  intention.  [50  v.  297, 
J  66.] 

Where  an  estate  is  devised  to  certain  trustees  and  their  sac- 
cessore  the  limitation  over  to  the  suceessors  is  void,  10  0. 1. 
Where  the  duty  of  making  sale  of  real  estate  and  dividing  the 

Sroceeds  is  Imposed  by  will  on  the  executors  and  one  of  them 
eclines  Ito  qualify  the  duty  of  executing  the  trust  devolves 
niKjn  the  other  under  the  statute  as  it  appeara  in  S.  <&  C.  1624, 
266;  360.  S.  17.    6ce39  0.S.  29. 

§69S6.  Wlien  probate  Judge  may  appoint  person  to 
execute  a  trust.  If  any  testamentary  trustee  shall 
die,  decline  to  accept,  resign,  become  incapacitated,  or 
be  removed,  and  such  will  has  not  provided  for  the 
contingency  of  the  death,  incapacity  or  refusal  of  such 
trustee  or  trustees  to  accept  or  execute  the  trust,  or 
such  will  names  no  trustee,  the  probate  court,  having 
probate  of  said  will,  may  appoint  some  suitable  per- 
son or  persons  to  execute  the  trust  according  to  the 
will,  who  shall  give  bond  with  security  as  provided 
herein.    [90  v.  137 ;  50  v.  297,  §67.] 

Where  one  of  the  trustees  named  in  a  will  died,  and  another  re- 
moved to  a  place  unknown,  the  probate  court  had  power  to  fill 
such  vacancies  although  there  was  a  surviving  trustee  capable  of 
executing  the  trust,  39  O.  8.  29.  An  executor  derives  his  power 
over  the  real  estate  of  the  testator  from  the  will,  and  acts  ss  the 
trustee  of  the  testator  to  fulfill  a  personal  trust,  while  the  au- 
thority of  an  administrator  with  the  wiU  annexed,  emanates 
from  and  is  dependent  on  legislative  enactments,  2  0. 124 ;  9  O. 
49;  and  neither  the  negligence  nor  death  of  the  trustee  nor  other 
circumstances  will  be  permitted  to  defeat  the  interests  of  those 
for  whose  benefit  the  trust  wss  created,  Id.  1  O.  232;  8  O.  821 ; 
2  0. 182;  1  O.490. 

J  6987 .  Trusts  created  by  foreign  wllL  Trusts  created 
by  a  will  made  out  of  tliis  state,  and  relating  to  lands 
situated  in  this  state,  may,  after  the  will  is  duly 
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admitted  to  record  in  this  state,  be  executed  as  here- 
inafter provided.    [60  v.  297,  2  68.] 

{6988.  Id.  Tntiteo  named  in  foreign  will  to  give 
bond.  If  a  trustee  is  named  in  such  foreign  will,  he 
may  execute  the  trust,  upon  eiving  bond  to  the  state 
of  Ohio,  in  such  sum  and  with  such  sureties  as  shall 
be  approved  by  the  probate  court  of  the  county  in 
whicn  said  lands,  or  any  part  thereof,  are  situate, 
conditioned  .to  discharge  with  fidelity  the  trust  re- 
posed in  him :  provided,  that  when  the  testator  in 
the  will  naming  the  trustee,  stiall  have  ordered  or 
requested  that  bond  should  not  be  given  by  said 
trustee,  the  bond  shall  not  be  required,  unless  from 
a  change  in  the  situation  or  circumstances  of  the 
trustee,  or  for  other  sufficient  cause,  the  court  of  pro- 
bate shall  think  proper  to  require  it.    [60  v.  297,  i  69.] 

2  6989.  How  tmitee  appointed  by  foreign  court  may 
exeente  a  tmit.  If  a  trustee  has  been  appointed  by  a 
foreifi[n  court  according  to  the  laws  of  the  foreign 

I'urisdiction,  he  may  execute  the  trust  upon  giving 
»ond  as  provided  in  the  preceding  section,  and  satis- 
fying the  probate  court  of  the  county  in  which  such 
l^ncU,  or  any  part  of  them^  are  situate,  by  an  authen- 
ticated record  of  his  appointment,  that  he  has  been 
duly  appointed  trustee  to  execute  the  trust.  [50  v. 
297,  2  70.] 

2  6990.  Probate  oonrt  may  appoint  a  tmitee  under  a 
foreign  will.  The  probate  court  of  the  county  where 
the  property  affected  by  the  trust  is  situated,  may, 
when  necessary,  on  application,  by  petition  of  the 
party  or  parties  interested,  appoint  a  trustee  to  carrv 
into  effect  a  trust  created  by  a  foreign  will ;  whicn 
trustee,  before  entering  upon  his  trust,  shall  give  bond 
with  such  security,  and  in  such  amount,  as  such 
court  shall  direct    [50  v  297,  i  71.] 

HTTNCITPA.TmB  WILIA 

2  6991.  Vunoupative  will,  how  made  and  proved.  A 
verbal  will,  made  in  the  last  sickness,  shall  be  valid 
in  respect  to  personal  estate,  if  reduced  to  writing, 
and  subscribed  by  two  competent  disinterested  wit- 
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uesses,  within  ten  days  after  the  speaking  of  the 
testamentary  words;  and  if  it  be  proved  by  said 
witnesses,  that  the  testator  was  of  sound  mind  and 
memory,  and  not  under  any  restraint,  and  called 
upon  some  person  present,  at  the  time  the  testament- 
ary words  were  spoken,  to  bear  testimony  to  said 
disposition  as  his  will.    [50  v.  297,  i  74.] 

Form  of  nwusupcAive  will.— In  the  matter  of  the  nuncnpatiTe 
will  of  A.  B.  deceased.  On  the  sixth  day  of  October  A.  D.  188-, 
A.  B.  being  in  his  last  sickness,  at  his  residence  number— street 
in  Cincinnati,  Hamilton  county,  Ohio,  in  the  presence  of  the 
subscribers  did  declare  his  last  will  concerning  the  disposition 
of  his  property  as  follows:  I  ei^e  my  watch  to  C.  D.  I  gi\oe  one 
thousand  dollars  to  E.  F.  I  give  all  the  rest  of  my  personal 
property  to  G.  H.  At  the  time  the  said  A.  B.  stated  ine  forego- 
ing  as  his  will^  he  was  of  sound  mind  and  memory  and  not  un- 
der any  restraint;  and  he  at  that  time  called  upon  us  to  bear 
testimony  to  said  disposition  as  his  will. 

Reduced  to  writing  by  ub,  this  15th  day  of  October  A.  D.  1888. 

(Signed) 

State  of  Ohio. county,  m.  Before  me Judge 

far  Deputy  Clerk]  of  the  Probate  court  of  county,  per- 
sonally appeared!.  J.  and  K.  L.  who  being  duly  sworn  Bay  that 
they  were  present  on  the  sixth  day  of  October  1888  at  the  res- 
idence of  A.  B.  number street  in  Cincinnati,  Hamilton 

counter,  Ohio  and  did  hear  A.  B.  utter  what  is  specified  in  the 
foregoing  writing:  that  he  was  at  that  time  of  sound  mind  and 
memory,  and  not  under  any  restraint,  and  that  he,  at  the  time 
the  testamentary  words  were  spoken  called  upon  them  to  bear 
testimony  to  said  disposition  as  his  will,  and  that  said  A.  B. 
was  then  in  his  last  sickness  to  the  best  of  their  knowledge  and 
belief. 

(Signed) 

Sworn  and  subscribed  before  me  this  16th  day  of  October,  A. 

D.  1888.  Judge  \ot  Deputy  Clerk]  Probate  court 

—county,  Ohio. 

Notes,— A  nuncupative  will  is  an  oral  will  declared  by  a  tes- 
tator before  witnesses  and  afterwards  i<educed  to  writing. 
Schouler  on  Wills,  $  880.  It  must  be  made  in  the  'Mast  sicknesr' 
»  Johns.  603;  38  Md.  500;  21  Pa.  St.  296.  It  is  of  no  force  there- 
fore, should  testator  recover,  or  recover  sufficiently  to  be  able 
to  execute  a  written  will.  Id.  cf .  8  Ala.  289.  The  statute  of  1824 
(2  Chase  1800)  was  construed  to  confer  the  right  to  dispose  of 
real  estate  by  such  will,  12  O.  S.  881 ;  10  0. 462 ;  the  present  sUt- 
ute  does  not,  4  C.  C.  325.  A  nuncupative  will  must  contain  sub- 
stantially ^the  words  spoken,  84  0. 8. 88.  Directions  as  to  distribu- 
tion are  not  sufficient,  16  O.  S.  586.  It  does  not  revoke  a  duly 
executed  written  will,  8  Q.  144.  It  must  be  proved  that  testator 
"called  upon  some  person  present  at  the  time,"  etc.,  2  C.  C.  R. 
208.  Where  a  nuncupative  will  is  reduced  to  writing  and  sub- 
scribed by  two  witnesses,  one  of  whom  is  a  legatee  thereunder 
ahd  the  other  is  his  wife,  the  husband  is  not  a  competent  disln- 
teieclied  witness  within  the  meaning  of  this  section.  47  O.  S.  191. 
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The  witnesBes  mnit  be  oompetent  disinterested  witnesses  at  the 
time  of  their  attestation,  and  their  disqualification  by  reason  of 
Interest  under  the  will  can  not  be  removed  by  a  renunciation  of 
such  interest  at  the  time  the  will  is  admitted  to  probate,  or  at 
the  trial  of  an  issae  to  contest  the  validity  of  the  wiU,  Id.  Nnncn- 

Ktive  wiU  of  all  the  estate  to  one  person  shows  an  intent  to 
ve  debts  paid  out  of  real  estate  where  the  legatee  would  other- 
wise vet  nothing,  4  C.  C.  325,  826. 

Probate  of  nuncupative  will  refused  when  testator  did  not 
die  until  nine  dayR  after  making  it,  42  N.  J.  Eq.  625  s.  o.  5  Am. 
Probate  Reports:  Following  cases  cited  in  note  p.  391.  Probate 
of  nuncupative  will  refused  when  testator  did  not  die  until  two 
monttis  after,  10  Tex.  120;  when  he  survived  thirty  days.  42  Ga. 
861;  nine  days,  4  Rawle  46  s.  c.  26  Am.  Dec.  116;  six  days,  20 
Johns.  602  s.  c.  11  Am.  Dec.  807;  five  days,  lOGratt.  646;  four 
days,  21  Pa.  St.  296;  one  day.  6  Watts  &  Serg.  184;  2  Stew.  364; 
88  Md.  660;  one  hour  before  death,  10  Pa.  St.  264.  Cases  whei-o 
such  will  was  held  not  invalid  because  testator  may  have  had 
time,  opportunity  and  capacity  to  reduce  it  to  writing,  82  111. 
60  s.  0.  25  Am.  Rep.  290;  2  Ala.  (N.  8.  )  242:  7  Heisk.  21^  22 Ga. 
298.  Testamentary  intention  necessary,  67  Mass.  116;  16  Phila. 
661:  8  Leigh  140: 2  Stew.  864; 27  111.  247;  26  N.  H.  372:  96  Md.  680; 
88kiss.«»;  9B.Mon.668;  14La.Ann.729.    See  4  0.0.826. 

{  6992.  Must  be  admitted  to  probate  within  six 
monthi.  No  nuncupative  will  shall  be  admitted  to 
record,  unless  the  same  shall  be  offered  for  probate 
within  six  months  after  the  death  of  the  testator. 
[60  V.  297,  8  76.] 

i  6993.  Expenies  and  fSsee .  The  expense  of  proving 
and  recording  wills,  shall  be  paid  by  the  party  at  whose 
instance  the  same  is  done ;  and  the  witnesses  and 
officers  shall  have  the  like  fees  for  attendance  and 
services  as  in  other  cases ;  and  upon  the  executor  or 
administrator  being  appointed  the  expense  shall  be 
re^imbursed  out  of  the  estate.  [60  v.  297, 3  76.] 


CHAPTER  II. 
Executors  and  Administbatobs. 
J  6994.  What  oonrt  shall  grant  adminiitration.  Upon 
the  decease  of  any  inhabitant  of  this  state,  letters 
testamentary  or  letters  of  administration  on  his  estate, 
shall  be  granted  by  the  probate  court  of  the  county 
in  which  the  deceased  was  an  inhabitant  or  resident 
at  the  time  of  his  death ;  and  when  any  person  shall 
die  intestate  in  any  other  state  or  countrVj  leaving 
any  estate  to  be  administered  within  this  state, 
administration  thereof  shall  be  granted  by  the  probate 
court  of  any  county  in  which  there  is  any  estate  to  be 
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administered ;  and  the  administration  which  shall  be 
first  lawfully  granted,  in  the  last  mentioned  case, 
shall  extend  to  all  the  estate  of  the  deceased,  within 
the  state ;  and  shall  exclude  the  jurisdiction  of  the 
probate  court  in  every  other  county.    [38  v.  146,  J  1-] 

Form  of  application /or  appointment  cu  exeeutor  or  admin- 
iJitrcUor.— To  the  Honorable,  the  Judge  of  the  Probate  court  of 
county,  Ohio: 

Your  petitioner  represents  that  A.  B.,  late  of  said  county, 

died  —  testate  on  or  about  the day  of 189—, 

loavintr  an  estate  to  be  administered,  worth  about  I 

consisting  of    Personalty  estimated    at  

I — and  Realty  estimated  at 1 

The  following  named  persons  are  the  next  of  kin  of  said  deced- 
ent: 


NAICX. 

BXLATIONBHIP. 

BB8IDSN0B. 

Your  petitioner  asks  to  be  appointed -^-of  said  estate, 

and  offers  as  sureties Residence Residence 

Residence. 

Resident  freeholders  of  said  county,  and  suggests  that  the 

court  appoint —   appraisers. 

(sign  full  name) 

Petitioners  residence 

Place  of  business 

Attorneys. 

State  of  Ohio,  county,  ««.    Personally  appeared 

before  me,  the  undersigned.  Judge  of  the  Probate  court  m  and 

for  said  county who  upon  oath  depoeeth  and  saith  that 

the  foregoing  statement  of  the  real  and  personal  pi'Operty  of  the 
said  A.  B.  deceased,  is  in  all  respects  just  and  true,  according 

to  the  best  of knowledge;  and  fin  case  of  intestacy]  that 

there  Is  not  to knowlege  any  last  will  and  testament  of  said 

Swum  and  subscribed  to  before  me  this day  of 18*^. 

Probate  Judge. 

By Deputy  clerk. 

RtUnquUhment  of  right.— The  undersigned  hereby  relin- 
quisher  right  to  administer  the  estate  of  A.  B.  deceased,  and 

aaka  the  court  to  appoint — ' 

When  administration  unnecessary,  11 C.  C.  120. 

2  6990.  When  letten  teftamentarj  to  issae.  When 
any  will  shall  be  duly  proved  and  allowed,  the  probate 
court  shall  issue  letters  testamentary  thereon,  to  the 
executor,  if  any  be  named  therein,  if  he  is  legally 
competent,  and  if  he  shall  accept  the  trust,  and  shall 
irive  bond,  if  bond  required  to  discharge  the  same; 
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otherwise,  the  court  shall  grant  letters  of  administra- 
tion on  the  estate,  as  hereinafter  provided.  [38  v. 
146.  {  2.] 

^((996.  Bond  of  oxooutor  and  its  condition;  when 
bond  not  required.  Every  executor,  before  entering 
upon  the  execution  of  his  trust,  shall  give  bond,  with 
two  or  more  sufficient  sureties,  in  such  sum  as  the 
court  shall  order,  payable  to  the  state,  with  condition, 
as  follows: 

First— To  make  and  return  to  the  court,  on  oath, 
within  three  months,  a  true  inventory  of  all  the 
moneys,  goods,  chattels,  rights  and  credits  of  the 
testator  which  are  by  law  to  be  administered,  and 
which  shall  have  come  to  his  possession  or  knowledge ; 
and,  also,  if  required  by  the  court,  an  inventory  of 
the  real  estate  of  the  deceased. 

Second— To  administer  according  to  law,  and  to  the 
will  of  the  testator,  all  his  goods,  chattels,  rights  and 
credits,  and  the  proceeds  of  all  his  real  estate,  that 
may  be  sold  for  the  payment  of  his  debts  or  legacies, 
which  shall  at  any  time  come  to  the  possession  of  the 
executor,  or  to  the  possession  of  any  other  person  for 
him;  and, 

Third— To  render,  upon  oath,  a  just  and  true  account 
of  his  administration,  within  eighteen  months,  and 
at  any  other  times  when  required  bv  the  court  or  the 
law ;  and  failinp^  so  to  do  for  thirty  days  after  he  shall 
have  been  notified  of  the  expiration  of  the  time  by 
the  probate  judee,  he  shall  receive  no  allowance  for 
services,  unless  the  court  shall  enter  upon  its  journal 
that  such  delav  was  necessary  and  reasonable. 

And  when  there  are  two  or  more  persons  appointed 
executors,  none  shall  intermeddle  or  act  as  such  but 
those  who  actually  sdve  bond  as  before  prescribed: 
provided,  however,  that  when,  by  the  terms  of  any 
Lost  will,  the  testator  shall  express  a  wish  that  his 
executor  mav  execute  the  same  without  giving  bond, 
the  court  aamitting  the  will  to  probate,  may  at  its 
discretion,  grant  letters  testamentary,  with  or  without 
bond,  as  mav  seem  expedient;  and,  when  granted 
without  bona,  ma^,  at  any  subsequent  period,  upon 
the  application  of  any  party  interested,  require  bond 
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to  be  given,  and  in  default  of  his  giving  the  same, 
he  may  be  removed.    [59  v.  98,  §  3 ;  45  v.  25,  §  2.] 

Form,  of  bond.— Know  all  men  by  these  presents,  that  we,  A. 
B.,  C.  D.  and  E.  F.  ai'e  held  and  firmly  bound  unto  the  State  of 

Ohio  in  the  sam  of dollars,  to  the  payment  of  which  we 

do  hereby  iointly  and  sererally  bind  ourselves,  our  heirs,  execut- 
ors and  administratoru. 

The  condition  of  the  above  obligation  is  such,  that  *  whereas^ 
letters  testamentarv  upon  the  estate  of  G.  H.,  deceased,  were 

£^nted  to  the  said  A.  B.,  by  the  probate  court  of 

count V,  in  the  State  of  Ohio  on  the— —day  of A.  D.  189- ; 

now  if  the  said  A.  B.  as  executor  of  the  last  will  and  testament 
of  the  said  G.  H.,  deceased,  shall: 

First,— Make  and  return  to  the  court,  on  oath,  within  three 
months,  a  tioie  inventory  of  all  the  moneys,  goods,  chattels, 
rights,  and  credits  of  the  testator  which  are  by  law  to  be  ad- 
ministered, and  which  shall  have  come  to  his  possession  or 
knowledge;  and  also,  if  required  by  the  court,  an  inventory  of 
the  real  estate  of  the  deceased. 

Second.--Shall  administer  according  to  law,  and  to  the  will 
of  the  testator,  all  his  goods,  chattels,  rights,  and  credits,  and 
the  proceeds  of  all  his  real  estacts,  that  mav  be  sold  for  the  pay- 
ment of  his  debts,  or  legacies,  which  shall  at  any  time  cf>me  to 
the  possession  of  the  executor,  or  to  the  possession  of  any  other 
person  for  him:  and 

Third.— Shall  render,  upon  oath,  a  Just  and  true  account  of 
his  administration,  within  eighteen  months,  and  at  any  other 
times  when  required  by  the  court  or  the  law;  and  failing  so  to 
do  for  thirty  days  after  he  shall  have  been  notified  of  the  ex- 
piration of  the  time  by  the  probate  judge,  he  shall  receive  no 
allowance  for  services,  unloss  the  court  shall  enter  upon  its 
journal  that  such  delay  was  necessary  and  reasonable ;  then  this 
obligation  to  be  void :  otherwise  to  remain  in  full  force. 

Signed  by  us  this day  of A.  D.  189-. 


Executed  in  presence  of- 


Ajlfidavit  of  &ond«men.— State  of  Ohio, county,  ««. 

Pei'sonally  appeared  befora  me,  the  underKigncil,  .Tudgc  of  the 

Probate  court  in  and  for  the  county  of C.  P.  and  E.  F. 

who  upon  oath  depose  and  say  that  they  ai*e  ra^idonts  of  said 
county,  and  that  they  own  real  estate,  situate  in  the  county  ol 
State  of  Ohio,  worth  the  sum  of  [  By  order  of  the  Prob- 
ate court  of  Hamilton  county  ^on  all  bonds  taken  in  this  court 
there  thallnot  be  lesMthan  two  sureties,  who  must  be  residents 
of  this  covnty,  and  such  sureties  on'each  bond  must  in  the  ag- 
ffregate  own  real  estate  in  this  'county  worth  double  the 
amount  of  the  bond  beyond  their  debts,  and  have  real  esteUe  in 
this  county  li€U>U  to  execution,  equal  to  the  amount  stcUed  in  t?ie 
5ond"] — --—dollars  beyond  their  debts,  and  that  they  have  real 

property  liable  to  execution  in  this  county,  worth — — dol- 

an.  (Bigned) 

Sworn  to  and  subscribed  before  me  this day  of 18— 

Probate  Judge. 

By Deputy  clerk. 
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Entry  approving  hond.'-{Title.'\  A.  B.  having  filed  his  bond 

as  ezecator  nerein  in  the  sum  of dollars,  with  CD.  and 

E.  F.  as  sureties,  and  the  court  having  examined  said  sureties 
concerning  their  qualifications  and  having  also  examined  said 
bondt  it  Is  nereby  approved  and  on  the  recommendation  of  said 
A.  B.,  the  court  nereby  appoints  I.  J.,  K.  L.  and  M.  N.,  three 
suitable  disintei'ested  persons,  appraisers  of  the  property  oi  said 
deceased. 

Letters   Testamentary,— State   of    Ohio,  County,  as: 

Whereas,  G.  H.,  late  of  the  county  of ,  and  State  of  Ohio, 

died,  leaving  a  last  will  and  testament  (a  copy  whereof  is 
hereto  attached),  which  said  will  and  testament  nas  been  duly 

Broven  and  admitted  to  probate  and  record  bv  our  Probate 
ourt  within  and  for  the  county  aforesaid,  on  the day  of 

,  A.  D.  189—.     Know  ye,  therefore,  that  the  Probate  ('ourt 

of  said  county  doth  hereby  grant  unto  A.  B.,  the  executor  in 
said  will  and  testament  named  letters  testamentary  thereon^f 
heraby  granting  to  said  executor  all  and  singular  the  p^owers 
necessary  and  by  law  required,  to  enable  him  to  take  an  inven- 
tory of,  collect,  sue  for,  and  recover,  all  and  sinan^lar,  the 
goods,  chattels  and  credits  of  the  said  deceased,  ana  out  of  the 
same,  or  such  part  thereof  as  shall  come  to  his  hands,  the 
debts  of  the  said  deceased  [and  the  legacies  in  said  will  named] 
to  pav  and  discharge  according  to  law,  and  to  the  will  of  said 
testator,  and  the  same  fully  to  administer  in  all  things  as  re- 

auired  by  law.*  And  the  Court  has  appointed*  I.  J.,  H.  L.  and 
[.  N.  to  appraise  on  oath  or  affirmation,  all  and  singular,  the 
goods,  chattels  and  credits  of  the  said  deceased. 

In  testimony  whereof,  I  have  liereunto  set  mv  hand  and 

affixed  the  seal  of  the  said  Probate  Court  at ,  this day 

of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ninety-ibar. 

^  Probate  Judge. 

Notes.— Jj6tUiTB  can  not  be  granted  on  the  estate  of  a  life 
convict,  17  O.  MO;  or  of  any  living  person,  6S  Cal.  60.  A  bond 
given  by  an  executor  or  administrator  is  governed  by  the  laws 
m  force  at  the  time  It  was  given,  20  0. 08.  Bee  46  O.  S.  20, 178 ;  51 
0. 8. 225.  Authority  continues  until  estate  settled,  48  O.  S.  M5. 
Power  of  oourt  as  to  real  estate  sold  at  less  than  fair  value,  10 
0.0.44. 

{  6997.  Bond  when  exeentor  is  reiidnary  legatee.  If 
the  executor  is  residuary  legatee,  he  may,  instead  of 
the  bond  prescribed  in  the  preceding  section,  Rive 
bond  in  a  Aim  and  with  two  or  more  sureties  to  the 
satisfaction  of  the  court  with  condition  to  pay  all  the 
debts  and  legacies  of  the  testator,  and  to  pay  over 
said  estate  to  the  persons  entitled  thereto,  in  case  the 
will  be  at  any  time  set  aside;  but  the  executor  shall 
not  be  liable  for  legacies  paid  to  legatees  other  than 
himself,  after  eighteen  months  from  the  probating  of 
the  will  and  before  an  action  to  set  the  same  aside 
has  been  commenced ;  the  legatee,  however,  shall  be 
liable  to  repay  the  legacy  and  interest  thereon  if  the 
will  be  set  asiiie.    [87  v.  296 ;  38  v.  146,  i  4.] 
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Form  of  Bond.—\  Follow  the  form  under  the  preceding  see* 
Hon  down  to  *,  and  continue  cu  followa] :  Wbcreaa,  by  the  last 
will  and  testament  of  G.  H.,  deceased,  dnly  admitted  to  pro- 
bate by  the  Probate  Court  of County,  Ohio,  the  said  A.  B. 

la  made  residuary  legatee  of  all  the  estate,  both  real  and  per- 
sonaU  for,  of  the  personal  estate]  of  said  G.  H.,  deceaMd, 
Now,  if  the  said  A.  B.  shall  pay  all  the  debts  and  legacies  of 
the  said  decedent,  together  with  all  the  charges  of  adminis- 
tration, and  pav  over  said  estate  to  the  persons  entitled  thereto, 
in  case  the  will  be  at  any  time  set  aside,  and  all  other  legal 
claims  against  said  estate,  then  this  obligation  to  be  void ;  oth- 
erwise to  remain  in  full  force. 

Signed,  etc.,  [<u  in  form  under  preceding  section.} 

In  an  action  against  an  executor  upon  his  bond  as  residuary 
legatee,  it  is  not  necessary  that  the  petition  allege  the  present- 
ment of  the  claim  for  allowance,  or  other  matters  specified  In 
$  6106,  13  O.  S.  526. 

2  6998.  8aoh  bond  not  to  diiohmrge  lion  on  real  eitate 
ezoopt,  eto.  The  giving  of  euch  bond  as  is  prescribed 
in  the  preceding  section,  shall  not  discharge  the  lien 
on  the  real  estate  of  the  testator,  for  the  payment  of 
his  debts,  except  only  on  such  part  thereof  as  shall 
have  been  lawfully  sold  by  the  executor,  to  one  who 
purchased  in  good  faith  and  for  a  valuable  considera- 
tion.   [38  V.  146,  i  6.] 

{  6999.  Separate  or  joint  bond  may  be  taken. — Sureties 
to  be  inhabitants  of  state.  When  two  or  more  persons 
are  appointed  executors,  administrators  or  testament- 
ary trustees,  the  court  mav  take  a  separate  bond, 
with  sureties,  from  ^ach  of  them,  or  a  joint  bond, 
with  sureties,  from  all  of  them  together;  and  in  all 
bonds  with  sureties,  given  by  executors,  administra- 
tors or  trustees,  all  the  sureties  shall  be  inhabitants 
of  this  state,  and  such  as  the  court  shall  approve; 
and  the  bonds  shall  be  filed  in  the  court  taking  the 
same.    [38  v.  146,  §  6.] 

When  two  administrators  give  a  Joint  bond,  with  surety  for 
the  faithful  administration  of  the  estate  that  may  come  to 
their  possession  and  thereafter  all  the  property  of  the  deceased 
comes  into  their  joint  possession,  if  waste  is  committed  by  one  of 
the  administrators,  after  the  death  of  the  other,  it  will  be  the 
right  of  the  surety,  that  the  estates  of  both  the  administrators 
shall  be  exhausted  before  the  surety  shall  be  subjected  for  the 
surriving  administrator's  default,  46  O.  S.  626;  19  Bull  826. 
Snch  administrators,  as  between  themselves  and  the  surety, 
are  principals,  and  the  surviving  administrator  and  the  repre- 
sentatiyes  of  the  deceased  administrator  will  be  Jointly  liable 
to  indemnify  the  surety,  if  he  has  been  subjected  for  the  waste, 
committed  by  one  of  the  principals  after  the  death  of  his  asso- 
ciate. Id, 
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^  6000.  If  exeontoT  renoances,  eto.,  administratioii 
to  be  granted.  If  any  person,  who  is  named  as  exe- 
cutor in  the  will  of  a  decedent,  shall  refuse  to  accept 
the  trust,  or  if,  after  being  duly  cited  for  that  purpose, 
shall  neglect  to  appear  and  accept,  or  if  ae  shall 
neglect,  for  twenty  days  after  probate  of  the  will,  to 
sive  bond,  as  before  prescribed,  the  court  shall  grant 
letters  testamentary  to  the  other  executor,  if  there  be 
any  capable  and  willing  to  accept  the  trust;  and  if 
there  is  no  such  other  executor  named  in  the  will, 
the  court  shall  commit  administration  of  the  estate, 
with  the  will  annexed,  to  such  person  as  would 
be  entitled  thereto,  if  the  deceased  had  died  intestate. 
[82  V.  223,  38  v.  146,  i  7.] 

Letters  of  administration  tvUh  the  will  annexed,StAUi  of 

Ohio— -county,  ss,  WhereaeG.  H.,  late  of  the  county  of 

and  State  of  Ohio,  died,  leaving  a  last  will  and  testament  (a 
true  copy  whereof  is  hereto  attached)  which  said  will  has  \ieen 
diilT  proven  and  admitted  to  record  by  our  probate  court 

within  and  for  the  county  aforesaid,  on  the day  of 

A.  D.  18 . 

And  whereas  the  executor  in  said  will  named  has  refused  to 
accept  the  trust  [follow  the  stainUe  above  according  to  ttu  nor- 
ture  of  the  ccurc] 

Know  ye.  therefore,  that  the  said  probate  court  has  granted 
unto  X.  I .  letters  of  administration  with  the  said  will  thereto 
annexed.    [I'oUowform  under  $  699(J  from  -ion  to  the  end.] 

i  6001.  Adminiitration  during  the  minority  of  an 
executor.  When  a  person  appointed  executor  is 
under  the  age  of  twenty-one  years,  at  the  time  of 
proving  the  will,  administration  maybe  granted  with 
the  will  annexed,  during  his  minority,  unless  there 
be  another  executor  who  will  accej^t  the  trust,  in 
which  case  the  estate  shall  be  administered  by  such 
other  executor,  until  the  minor  shall  arrive  at  full 
age,  when  ho  may  be  admitted  as  executor  with  the 
former,  upon  giving  bond  as  before  provided.  [38  y> 
146,  J8.] 

i  6008.  Bond  of  adminiitrator  with  the  will  annexed. 
Every  person  who  is  appointed  administrator  with 
the  will  annexed,  shall,  before  entering  on  the  exe- 
cution of  his  trust,  give  bond  in  like  manner,  and 
with  like  condition  as  is  required  of  an  executor. 
[38  v.  146,  i  9.] 

The  form  is  the  same  as  that  under  $  6996,  the  words  ^^Icttors 
of  administration  with  the  will  annexed"  beinfr  substituted  for 
^* letters  testamentary"  in  the  second  paragraph  and  ^^admin- 
istrator with  the  will  annexed  of  the  estate,^'  etc.  for  ^^exeo- 
utor." 
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26008.  EKMutor  of  an  oxoentor  not  to  adminijrtor  the 
ettato  of  the  Ant  teitator.  The  executor  of  an  execator 
shall  have  no  authority » as  such,  to  administer  the 
estate  of  the  first  testator ;  hut  on  the  death  of  the 
sole  or  surviving  executor  of  any  last  will,  admini»- 
tration  of  the  e&te  of  the  first  testator,  not  alreadv 
administered,  may  be  granted,  with  the  will  annexed, 
to  such  person  as  the  court  shall  think  fit  to  appoint 
[38  V.  146,  3  10.] 

3  6004.  Powen  of  an  executor  before  letten  testament- 
arj  are  granted.  No  executor  named  in  a  will,  shall, 
before  letters  testamentary  are  granted,  have  any 
power  to  dispose  of  any  part  of  the  estate  of  the 
testator,  except  |to  pay  funeral  charges,  nor  to  inter- 
fere, in  any  manner,  with  such  estate,  further  than  is 
necessary  for  its  preservation.    [38  v.  146,  J  11  ] 

3  6005.  To  whom  letters  of  adminietration  shall  be 
granted.  Administration  of  the  estate  of  an  intestate 
shall  be  ^ranted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  who  shall  be  residents  of  this 
state,  and  they  be  respectively  entitled  thereto  in  the 
following  order,  to  wit: 

First— The  husband  or  widow  of  the  deceased. 

Second— One  or  more  of  the  next  of  kin  of  the  de- 
ceased; providing,  however,  the  probate  court  may 
^rant  letters  of  administration  jointly  to  the  husband 
or  widow  and  one  or  more  of  such  next  of  kin,  and 
upon  failure  of  the  person  or  ])ersons  so  entitled  to 
administer  the  estate  to  voluntarily  either  take  or 
renounce  such  administration,  they,  shall,  if  resident 
within  the  county,  be  cited  by  the  court  for  that  pur- 
pose. 

Third— 'li  the  persons  so  entitled  to  administration 
are  incompetent,  or  evidently  unsuitable  for  the  dis- 
char^  of  the  trust,  or  if  thejr  neglect,  without  any 
sufficient  cause,  to  take  administration  of  the  estate, 
the  court  shall  commit  it  to  one  or  more  of  the  prin- 
cipal creditors,  if  there  be  any  competent  and  waling 
to  undertake  the  trust. 

Fourth— It  there  be  no  such  creditor,  and  the  court 
is  satisfied  the  estate  exceeds  the  value  of  one  hun- 
dred dollars,  the  court  shall  commit  administration 
to  such  other  person  as  it  shall  think  fit ;  provided, 
however,  that  tetters  of  administration  shall  not  be 
issued  upon  the  estate  of  an  intestate  until  the  pi^r- 
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son  to  be  appointed  has  made  and  filed  an  afiidavit 
that  there  is  not,  to  his  knowledge,  any  last  will  and 
testament  of  the  alleged  intestate ;  provided,  further, 
that  every  person,  before  being  appointed  executor 
or  administrator,  shall  make  and  file  an]  application 
under  oath,  which  shall  contain  the  names  of  hus- 
band or  widow,  and  all  the  next  of  kin  of  the  de- 
ceased to  such  person  known,  their  post  office  address 
if  known,  and  also  a  statement  in  eenend  terms  as  to 
what  the  estate  consists  of,  and  the  probable  value 
thereof.    [90  v.  12, 142 ;  82  v.  223.] 

See  $  6013  as  to  administration  in  case  of  non-resident  in 
biisineas  in  Ohio.  The  next  of  kin  are  entitled  to  a  reasonable 
time  to  apply  for  letters.  Eighteen  days  reasonable,  89  O.  S. 
181.  A  domestic  creditor  is  entitled  to  be  appointed  adminis- 
trator of  a  foreigner  owning  lands  here,  4. 0.  68.  The  lawd 
of  this  State  do  not  recognize  an  administrator  de  son  tort^  15  <>. 
£17.  Agreement  to  secure  appointment  as  administrator  of  one 
not  entitled  thereto  by  relationship  and  furnish  him  with  bond, 
void.  16  Bull  386.  Form  1 5994  n.  Preference  of  widow.  21  Bull.  54. 
4  C.  C.  836.  (Affirmed.  29  Bull.  220.)  Ck>urt  may  refuse  to  appoint 
non-resident  of  state,  12  C.  C.  765 ;  may  appoint  non-resident  of 
county,  89  O.  B.  181, 183.  Liability  of  probate  judge  accepting 
bond  with  forged  signatures,  86  BulL  902, 

i  6006.  Bond  of  administrator  and  iti  oonditioiu 
Every  administrator  shall,  before  entering  on  the 
execution  of  his  trust,  give  bond  with  two  or  more 
sufficient  sureties,  in  such  sum  as  the  court  shall 
order,  payable  to  tne  state,  with  condition,  as  follows : 

•First— To  make  and  return  into  court,  on  oath, 
within  three  months,  a  true  inventory  of  all  moneys, 
goods,  chattels,  rights  and  credits  of  the  deceased, 
which  have  or  shall  come  to  his  possession  or  knowl- 
edge; and,  also,  if  required  by  the  court,  an  inventory 
of  the  real  estate  of  the  deceased. 

Second — ^To  administer  according  to  law,  all  tho 
moneys,  goods,  chattels,  rights  and  credits  of  tho 
deceased,  and  the  proceeds  of  all  his  real  estate  that 
may  be  sold  for  the  payment  of  his  debts,  which  shall 
at  any  time  come  to  tne  possession  of  the  administrator 
or  to  the  possession  of  any  other  person  for  him. 

Third — To  render,  upon  oath,  a  true  account  of  his 
administration,  within  eighteen  months,  and  at  any 
other  times  when  requir^  by  the  court  or  the  law, 
and  failing  so  to  do  for  thirty  days  after  he  shall  have 
been  notified  of  the  expiration  of  the  time  by  the 
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probate  judf^,  be  shall  receive  no  allowance  for  ser- 
vices, unless  the  court  shall  enter  upon  its  journal 
that  such  delay  was  necessary  and  reasonable. 

Fourth — To  paj  any  balance  remaining  in  his  hands 
upon  the  settlement  of  his  accounts,  to  such  persons 
as  the  court  or  the  law  shall  direct ;  and, 

Fifth^-To  deliver  the  letters  of  administration  into 
court,  in  case  any  will  of  the  deceased  shall  be 
thereafter  duly  proved  and  allowed.  [59  v.  98, 
2  13.] 

Form  ofadministraiUm  bond,  [Fbllow  the  form  under  g  6996 
to* and  e€>ntimie.]  Wherons,  lettera of  administration  upon  the 
estate  of  G.  H.  deceased  were  granted  to  the  said  A.  B.  by  the 

Srobate  court  of county,  in  the  State  of  Ohio,  on  the 
ay  of 18 :  now  if  the  said  A.  B.  as  administrator  ol 

the  estate  of  said  deceased  shall  first,  [Folloiv  the  word*  of  the 
above  I  GOOe/rom  *  to  the  end.]  then  this  obligation  to  be  Told, 
otherwise  to  remain  in  full  force.    {Signed^  etc.) 

Letters  of  AdminUtration.— State  of  Ohio, Oounty,  m: 

To  all  who  shall  see  these  presents,  greeting:  Whereas,  O.  H., 

late  of  the  county  of ,  and  State  of  Ohio,  died  intestate; 

whereby  It  becomes  expedient  that  the  Probate  Court  within 
and  for  the  county  aforesaid,  should  appoint  sonic  suitaMc  and 
trusty  person  or  persons  to  collect  and  administer,  all  and 
singular,  the  goods,  chattels  and  credits  of  the  said  A.  B., 
deceased,  whereof  he  died  possessed.  Know  ye,  therefore,  that 
the  said  Probate  Court  has  nominated  and  appointed,  and  by 
theee  presents  does  nominate  and  appoint  A.  B.  adminibtrator 
of  all  and  singular,  the  goods,  chattels  and  credits  of  the  de- 
ceased; hereby  granting  to  said  administrator,  all  and  singu- 
lar, the  power  necessarr,  and  by  law  required,  to  enable  him 
to  take  an  inventory  of,  collect,  sue  for  and  recover,  all  and 
singular,  the  goods,  chattels  and  credits  of  the  said  dcconsod; 
ana  out  of  the  same,  or  such  part  thereof  as  shall  come  to  bin 
hands,  the  debts  of  the  said  deceased  to  j>ay  and  diHcharurc; 
according  to  law,  and  of  the  rest  and  I'esidue  of  said  gooim, 
chattels  and  credits,  to  make  a  iust  and  lawful  distribution, 
and  the  same  fully  to  administer  in  all  things  by  law  required. 
[  Follow  form  under  $  6096  from  *.] 

iVo/M.— The  sureties  upon  an  executor's  or  administrator's 
bond  are  liable  on  the  same  for  the  proceeds  of  lands  sold  under 
an  orgler  of  couit  for  the  payment  of  debts,  4  0. 127;  and  when 
the  obligor  on  such  lK>nd  liecomea  administrator  of  an  obligee, 
the  bond  is  suspended,  an<l  the  debt  due  becomes  assets  in  the 
hands  of  tbe  debtor's  adminintrator,  16  O.  S.  273.  The  omis- 
sion of  an  administrator  to  give  n  I>ond  with  the  requisite  num- 
ber of  sureties  upon  it  will  not  affect  his  light  to  recover  in  an 
action  where  letters  have  been  issued  bv  the  Probate  Court 
upon  the  bond  as  given,  41 0.  S.  637.  Bee  45  ().  S.  24.  Liability 
of  two  administrators  giving  Joint  bond  in  case  of  waste  of  the 
estate  by  one,  45  O.  S.  625.  Liability  of  bondnnen  for  debt  of  in- 
solvent admlDistratoT,  9  C.  C.  207.   See  10  G.  C.  50. ' 

2  6007.   Speoial  adminiitrator,  when  appointed.  When 

by  reason  of  a  mui  concerning  the  proof  of  a  will,  or 
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from  any  other  caoBe,  there  shall  be  a  delay  in  grant- 
ing letters  testamentary,  or  of  administration,  the 
court  may,  in  its  discretion,  appoint  a  specifd  admin> 
istrator  to  collect  and  preserve  the  effects  of  the  de- 
ceased.   [38  V.  146,  i  14.] 

{  6008.  Bond  of  ipeoial  admiaiatrator.  Every  such 
special  administrator,  before  entering  upon  the  duties 
of  his  trusty  shall  give  bond,  with  two  or  mofe  suffi- 
cient sureties,  in  such  sum  as  the  court  shall  order, 
pavable  to  the  state  of  Ohio,  with  condition  that  he 
will  make  and  return  into  court,  within  three  months, 
a  true  inventory  of  all  the  moneys,  goods,  chattels, 
rights,  and  credits  of  the  deceased  which  have  or 
shall  come  to  his  possession  or  knowledge,  and  that 
he  will  truly  account,  on  oath,  for  idl  toe  moneys, 
goods,  chattels,  debts,  and  effects  of  the  deceased,  that 
shall  be  received  bv  him  as  such  special  administrator, 
whenever  requirea  by  the  court,  and  will  deliver  the 
Same  to  the  person  who  shall  be  appointed  executor 
or  administrator  of  the  deceased,  or  to  such  othe*« 
person  as  shall  be  lawfully  authorized  to  receive  the 

same.     [38  v.  146,  J  16.] 

Form  of  Bond.— \  Follow  form  under  $  6096  down  to  *,  and 
continue  €u  follows] :  Whereas,  the  Probate  Court  of coun- 


as  special  administrator,  as  aforesaid,  shall  make  and  return 
into  said  court  within  three  months,  etc.,  [Follow  the  words 
of  the  etatute  cibove  to  the  end]  then  this  obligation  to  be  ?oid; 
otherwise  to  remain  in  full  force.    Signed,  etc. 

2  6009.  Fowen,  dnties  and  oompenfatioii  of  spooial 
adminiitrator.  Such  special  administrator  shall  collect 
all  the  goods,  chattels,  and  debts  of  the  deceased,  and 
preserve  the  same  for  the  executor  or  administrator 
who  may  thereafter  be  appointed ;  and  for  that  pur- 
pose, may  commence  and  maintain  suits  as  an  ad- 
ministrator, and  may  also  sell  such  perishable  and 
other  goods  as  the  court  may  order  to  be  sold ;  and 
he  Bhidl  be  allowed  such  compensation  for  his  ser- 
vices as  the  court  shall  think  reasonable,  if  he  delivers 
over  forthwith  to  the  executor  or  administrator  who 
may  supersede  him,  the  property  and  effects  of  the 
estate,  as  hereinafter  provided.    [38  v.  146,  2  16.] 

J  6010.  Powers  of  ipeoial  administrator  to  oeue  on 
appointment  of  administrator,  oto.    Upon  the  granting 
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of  letters  testamentary  or  of  administration,  the  pow- 
er of  the  si>ecial  administrator  shall  cease,  and  he 
shall  forthwith  deliver  to  the  executor  or  administra- 
tor all  the  goods,  chattels,  moneys,  and  effects  of  the 
deceased  in  his  hands ;  and  the  executor  or  adminis- 
trator may  he  admitted  to  prosecute  any  suit  com- 
menced by  the  special  administrator,  in  like  manner 
as  an  administrator  de  bonis  non  is  authorized  to 
prosecute  a  suit  commenced  by  a  former  executor  or 
administrator.    [38  y.  146,  i  17.] 

i  6011.  How  ipeoial  adminiitrator  may  be  proceeded 
sgainit  by  the  exeeutor,  ete.  If  such  special  adminis- 
trator shall  neglect  or  refuse  to  deliyer  over  the  prop- 
erty and  estate  to  the  executor  or  administrator,  as 
provided  in  the  preceding  section,  the  court  may,  by 
citation  and  attachment,  compel  nim  to  do  so ;  and 
the  executor  or  administrator  may  also  proceed,  by 
civil  action,  to  recover  the  value  of  the  assets  from 
him  and  his  sureties.    [38  y.  146.  {  18.] 

Form  0/  CYOrtion.— State  of  Ohio, ooanty,  m. 

To  A.  B.,  special  administrator  of  the  estate  of  [or  executor 
of  the  last  will  and  testament]  of  C.  D.  deceased: 

You  are  hereby  required^  on  or  before  the day  of A.  D. 

188-  to  deliver  to  E.  F.,  executor  of  the  last  will  aod  testament 
[or  administrator  of  the  estate]  of  C.  I>.  deceased,  all  the  roods, 
chattels,  moneys  and  effects  of  said  decedent  in  your  hands 

according  to  law,  or  to  appear  in  this  court  on day  of 

188-,  and  show  cause  why  an  attachment  should  not  issue 
against  yon  for  your  default. 

witness  my  signature  and  the  seal  of  said  probate  court,  at 
this —  day  of ^A.  D.  US8-. 

[sealj  Probate  Judge. 

Journal  en^ry.— State  of  Ohio,  on  application  of  E.  F.  executor, 
etc.  v.A.  B.  special  administrator,  etc.  The  writ  of  citation 
having  been  returned  served,  upon  said  A.  B.,  defendant,  re- 

Jiuiring  bim  on  or  befoi*e  the  — -day  of A.  D.  188-  to  de- 
iver  to  said  E.  F.  executor,  etc..  all  the  goods,  chattels,  moneys 
and  effects  of  said  decedent  in  his  hands:  and  said  A.  B.  having 
failed  to  comply  with  the  order  aforesaid^  or  to  show  cause  why 
an  attachment  should  not  issue  against  him  for  his  default,  it 

is  ordered  that  a  writ  of  attachment  issue  to  the  sheriff  of 

county,  to  bring  the  body  of  said  A.  B.  into  this  court  forthwith, 
to  abide  such  order  as  the  court  may  make  concerning  him  in 
this  behalf. 

Writ  of  attacAwwnt— State  of  Ohio,  county,  u. 

To  the  sheriff  of  said  county,  greeting:  .     .  ^  ^ 

Whereas,  A.  B.,  special  administrator  of  the  estate  of  C,  D., 
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deceased,  was  by  the  order  of  the  probate  court  of  eaid  county 
required  to  deliver  to  £.  F.,  the  duly  api>ointed  executoi  [or 
administrator  of  the  estate]  of  the  last  will  and  testament  of 
said  decedent,  all  the  goods,  chattels,  moneys  and  effects  of  said 

decedent  in  his  hands,  on  or  before  the       daj  of 188-,  or 

to  show  cause  why  an  attachment  should  not  issue  against  him 
for. his  default,  and  the  said  A.  B.  having  failed  to  comply  with 
the  order  aforesaid,  you  are  therefore  commanded  to  taJce  the 
said  A.  B.  and  have  his  body  forthwith  before  said  court,  to 
abide  such  order  as  may  be  made  concerning  him  in  this  behalf. 
Hereof  fail  not  and  bring  this  writ  with  you. 

Witness  my  signature  and  the  seal  of  said  probate  court, etc. 

}  6012.  Bpeoial  adminutrator  not  liable  to  erediton — 
limltatioii  of  aotioa  agalnit  exeontor,  eto.  Such  special 
administrator  shall  not  be  liable  to  an  action  by  any 
creditor  of  the  deceased;  and  the  tim^  of  limitation 
for  all  suits  against  the  estate  shall  begin  to  run  from 
the  time  of  granting  letters  testamentary  or  of  admin- 
istration in  the  usual  form,  in  like  manner  as  if  such 
special  administration  had  not  been  granted.  [38  y. 
146, 8 19.] 

{  6018.  Adminiitrationaiidproeeeding  when  decedent 
was  not  a  resident  of  the  etato  bnt  engaged  in  bneinesf 
therein,  etc.  In  all  cases  where  any  person  has  here- 
tofore died  or  shall  hereafter  die,  wnether  testate  or 
intestate,  such  person  not  being  at  the  time  of  his 
decease  a  resident  of  this  state,  but  having  been  en- 
gaged in  the  prosecution  of  business  therein,  as  a 
partner  or  otherwise,  and  leaving  in  this  state  any 
property  belonging  in  whole  or  in  part  to  his  estate, 
the  probate  court  of  the  county  in  which  such  busi- 
ness may  have  been  prosecuted  as  aforesaid,  or  of 
any  county  in  which  such  property  may  be  situated, 
or  where  any  debtor  of  such  decedent  ^raay  reside, 
shall,  upon  the  application  of  any  creditor  of  such 
decedent,  whose  claim  is  founded  on  a  contract  made 
or  a  right  of  action  which  accrued  within  this  state, 
grant  to  such  creditor  or  to  some  other  person,  ad- 
ministration of  all  and  singular  the  assets  of  such  de- 
cedent situate  within  this  state ;  and  the  proceeds  of 
such  assets  shall  be  applied  to  the  payment  of  the 
debts  which  shall  be  proved  against  such  estate  be- 
fore such  administrator;  and  the  surplus,  if  any,  shall 
be  paid  into  the  court  granting  sucn  administration 
for  the  benefit  of  the  estate  of  such  decedent,  in  the 
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State  where  the  decedent  resided  at  the  time  of  his 
death.    [49 v.  106,  HI,  2.] 

§  6014.  Limitation  for  granting  original  administra- 
tion—exception.  AdminiBtration  shall  not  be  origi- 
nally granted  as  of  ri^ht,  after  the  expiration  of 
twenty  years  from  the  death  of  the  testator  or  intes- 
tate:  provided,  nevertheless,  that  each  probate  judge 
shall  have  power^  within  his  county,  to  grant  letters 
of  original  administration  upon  the  estate  of  any  per- 
son heretofore  deceased,  or  who  may  hereafter  die, 
as  well  after  as  before  the  exfjiration  of  the  said  per- 
iod of  twenty  years,  upon  petition  of  the  next  of  Kin 
or  other  person  or  persons  interested,  or  their  agent, 
and  on  good  cause  shown  for  granting  such  letters  as 
aforesaid ;  and  the  said  judge  may,  before  allowing 
the  prayer  of  any  such  petition,  direct  notice  thereof 
to  be  given,  by  publication  for  a  period  not  exceed- 
ing thirty  days,  in  one  or  more  of  the  newspapers 
printed  in  the  county  where  such  petition  is  nied. 
[60  V.  127,  i  1.] 

§  6010.    Beiignation   of  executor   or   administrator. 

The  court  issuing  letters  testamentary  or  appointing 

an  administrator,  may,  if  it  thinks  fit,  and  upon  good 

cause  shown,  receive  the  resignation  of  such  executor 

or  administrator,  and  appoint  an  administrator  in  his 

place.    [38  v.  146,  J  21.] 

Under  foreign  will  see  40  O.  8.  866.  Purchase  of  stock  be- 
to  estate  after,  11  Bull.  67.  See48  0.S.549;  26BiiU.28i; 
81. 

i  6016.  Sibot  of  nioli  resignation.  The  acceptance 
of  such  resignation,  and  the  appointment  of  another 
administrator,  shall  not  affect  the  liability  of  such  for- 
mer executor  or  administrator,  or  his  sureties,  prev- 
iously incurred.    [38  v.  146,  {  22.] 

By  acceptinsr  the  resignation  of  an  administrator  pending 
tlie  settlement  of  his  accounts,  the  probate  court  does  not  there- 
by lose  its  Jurisdiction  over  his  person,  or  the  settlement  of  ac- 
counts and  may  proceed  to  hear  and  determine  exceptions 
thereto  and  ascertain  the  amount  due  from  him  to  the  estate, 
in  like  manner  as  if  he  had  continued  in  the  execution  of  his 
trust;  and  the  amount  so  found  due  will  in  the  absence  of  fraud 
and  collusion  be  conclusive  not  onl^  upon  him  but  upon  his 
sureties,  in  an  action  upon  the  administration  bond,  unless  an 
appeal  has  been  taken,  or  the  Judgment  has  been  reversed  upon 
a  proceeding  in  error,  44  O.  S.  687. 


loitttag 
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J  6017.  Samoval  of  executor  or  adminiitrator  and 
cauie  tlierefor.  The  probate  court  may  at  any  time  re- 
move anv  executor  or  administrator,  he  having 
twenty  aays'  notice  thereof,  for  habitual  drunken- 
neas,  gross  neglect  of  duty,  incompetency,  fraudulent 
conduct,  removal  from  the  State,  or  that  there  are 
unsettled  claims  or  demands  existing  between  him 
and  the  estate,  which  in  the  opinion  of  the  court  may 
be  the  subject  of  controversy  or  litigation  between 
him  and  the  estate,  or  i>ersons  interested  therein,  or 
any  other  cause  which  in  the  opinion  of  such  court 
renders  it  for  the  interest  of  the  estate  that  such  ex- 
ecutor or  administrator  be  removed,  and  the  other 
executor  or  administrator,  if  any  there  be  may  pro- 
ceed in  discharging  the  trust  as  if  the  executor  or 
administrator  so  removed  were  dead,  and  if  there  be 
no  other  executor  or  administrator  to  dischar^  the 
trust,  the  court  may  commit  the  administration  of 
the  estate  not  alreadv  administered  to  some  other 
person  or  persons,  in  like  manner  as  if  tlie  executor 
o;*  administrator  so  removed  were  dead.    [81  v.  137.] 

Brror  and  not  appeal  lies  from  order  of  removal,  16  O.  S.  484. 
Removal  terminates  authority  over  assets  received  or  unre- 
celved,  6  0. 418.  All  parties  interested  are  bound  to  take  notice, 
6  O.  200.  Acts  prior  to  removal  are  valid,  4  O.  188, 148.  When 
a  removed  executor  or  administrator  has  settled  with  the  court 
and  the  balance  in  his  hands  is  nscertained,  suit  may  be  sus- 
tained against  his  sureties  without  first  obtaining  a  personal 
and  separate  Judgment  against  him;  and  in  such  suit  it  is  not 
necessary  to  aver  that  the  removed  administrator  has  had  not- 
ice of  his  successor's  appointment,  6  O.  200. 

Conviction  of  larceny  in  another  state  held  not  to  incapacit- 
ate. 12  Bull  246.  Insanity,  see  16  Bull  289.  Where  testator's 
widow  was  given  a  life  estate  with  remainder  to  her  children, 
and  the  executors  turned  over  the  entire  estate  to  her  without 
exacting  any  security,  held  that  such  conduct  Justified  their 
dlsmlflsal,  15  Bull  190.  While  choees  In  action  or  other  aaaeta 
belonging  to  the  estate  remain  in  the  executor's  or  administra- 
tor's hands  unadmlnistered,  bis  authority  to  administer  the 
same  is  not  extinguished  by  an  order  made  upon  what  purports 
to  be  the  settlement  of  his  final  account  directing  that  he  be 
discharged  from  his  trust,  48  O.  S.  545.    Guardian,  4  N.  P.  278. 

i  6018.  Adminiitration  de  bonii  non  when  to  be 
granted.  When  any  sole  executor  or  administrator 
shall  die  without  having  fully  administered  the  es- 
tate, the  court  shall  grant  letters  of  administration, 
with  the  will  annexed,  or  otherwise,  as  the  case  may 
require,  to  some  suitable  person,  to  administer  the 
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goods  and  estate  of  the  deceased,  not  already  admin- 
istered ;  provided,  there  be  personal  estate  of  the  de- 
ceased not  administered,  to  the  amount  of  twenty 
dollars,  or  debts  to  a  like  amount  remaining  due  from 

the  estate.    [H8  v.  14<>,  {  24.] 

Form  of  bond  name  an  under  £^006.  ^^administrator  de  &on<< 
non"  being  subHtituted  for  ^^adminiBtrator,'*  and  ^^ettersof 
administration  tie  bonis  non"  for  ^^letters  of  administration/' 

An  adminiBtrator  df  6oni9  nan  cannot  without  legislatiye  aid 
maintain  an  action  against  the  representatives  of  deceased  ad- 
ministrator or  sureties  on  his  bond,  19  O.  B.  392.  Without  legis- 
lative aid  an  administrator  de  bonis  non  whose  predecessor's 
powen  have  ceased  bv  death  can  have  recourse  only  to  the 
administration  bond  oi  the  deceased  administrator,  28  O.  8. 175. 
There  is  no  such  thing  in  Ohio  as  an  executor  de  mn  tori,  16  O. 
517. 

I  6019.  Will  proved  after  adikiiniftratioB  pranted — 
effeet.  If,  after  granting  letters  of  adminstration,  as 
of  an  intestate  ^tate,  a  will  of  the  person  deceased 
shall  be  duly  proved  and  allowed,  the  first  adminis- 
tration shall  be  revoked  by  the  court,  unless  a  peti- 
tion contesting  the  probate  of  such  will  shall,  before 
such  revocation,  be  filed  in  the  court  of  common 
pleas,  in  which  case,  in  the  discretion  of  the  probate 
court,  the  administration  ma^  be  continued  in  the 
hands  of  the  original  administrator,  until  the  final 
determination  of  such  proceedings  to  contest,  when, 
if  the  will  is  sustained,  the  first  administration  shall 
be  revoked ;  and  in  either  case,  upon  the  revocation 
of  the  first  administration  and  the  appointment  of  an 
executor  or  administrator  with  the  will  annexed,  the 
executor  or  administrator  with  the  will  annexed  shall 
be  admitted  to  prosecute  or  defend  any  suit,  proceed- 
ing, or  matter  commenced  by  or  against  the  original 
administrator,  in  like  manner  as  an  administrator  de 
bonis  non  is  authorized  to  prosecute  or  defend  a  suit 
commenced  by  a  former  executor  or  administrator. 
£73  V.  109.  8  26.1 

When  the  obligor  in  a  bond  becomes  administrator  of  the 
obligee  the  bond  is  suspended  and  the  debt  due  becomes  assets 
in  the  hands  of  the  debtor  as  administrator,  4  0. 138.  Where  an 
estate  has  been  fully  settled  and  all  the  moneys  in  the  hands  of 
the  administrator  have  been  paid  over  in  pursuance  of  an  order 
of  court,  should  a  will  be  discovered  and  proved  subsequent  to 
such  settlement  the  executor  cannot  compel  the  former  admin- 
istrator to  account  for  the  money  or  property  by  him  received 
and  paid  over,  18  O.  268. 
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{  6019  a.  Powers  of  executors  and  administrators, 
eto.,  daring  bontest  of  will.  Whenever  a  will  is  con- 
tested, the  executor  or  the  administrator,  or  admin- 
istratrix de  bonis  norif  with  the  will  annexed,  or  the 
testamentary  trustee  shall  have  power,  daring  the 
contest  of  said  will,  to  control  all  the  real  estate  not 
specifically  devised,  included  in  said  will,  and  all  the 
personal  estate  of  said  testator,  not  before  said  con- 
test duly  administered,  to  collect  the  debts,  and  con- 
vert all  assets  into  money,  except  such  as  may  be 
specifically  bequeathed,  pay  all  taxes  on  said  real  and 
personal  property,  and  all  debts  according  to  law,  and 
whenever  necessary  to  preserve  said  real  property 
from  waste,  to  repair  buildings  and  other  improve- 
ments, and  insure  the  same,  upon  an  order  therefor 
first  obtained  from  the  probate  court  having  jurisdic- 
tion of  such  executor  or  administrator  or  testamentary 
trustee  and  for  such  repairs,  taxes  and  insurance,  to 
advance  or  borrow  money  on  the  credit  of  such  estate, 
which  shall  be  a  charge  thereon :  and  shall  also  have 
power  to  receive  and  receipt  for  any  distributive  share 
of  any  estate  or  trust  to  which  such  testator  would 
have  been  entitled,  if  living.  The  probate  court  may 
require  such  additional  bonds  as  m)m  time  to  time 
may  be  proper.    [85  v.  252,  84  v.  174.] 

§6020.  Prooeedings  by  administrator  or  executor 
against  former  administrator  or  execntor.  An  adminis- 
trator or  executor  appointed  in  the  place  of  an  exe- 
cutor or  administrator  who  has  resigned,  been  re- 
moved, or  whose  letters  have  been  revoked,  or 
authority  extinguished,  shall  be  entitled  to  the  pos- 
session of  all  the  personal  effects  and  assets  of  the 
estate  unadministered,  and  may  maintain  a  suit 
against  the  former  executor  or  administrator  and  his 
Buretit'S  on  administration  bond,  for  the  same  and  for 
all  damages  arising  from  maladministration  or  omis- 
sions of  the  former  executor  or  administrator.  [38  v. 

146,  i  26.1 

An  admiuistrator  de  bonU  non  has  the  right  andjpower  to  suo 
for  and  recover  asseto  of  estate  wherever  found,  52  0. 8. 499, 

Liability  of  enreties  on  bond  of  removed  executor  for  con- 
vereion  of  assets  in  action  by  successor,  46  O.  S.  20. 
The  cause  of  action  survives  against  personal  representatives 
of  deceased  executor  or  administrator,  2  O.  S.  431.  Tliis  section 
does  not  authorize  an  administrator  cle  bonis  non  upon  the 
deatli  in  office  of  the  tlrst  ndminintrator  to  brin«r  suit  ajsainfffc 
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his  representative,  or  tbe  sureties  on  his  official  bond,  20  0. 479. 
See  19  O.  S.  392 ;  31  Bull  85.  Judgment  against  such  former  admin- 
istrator is  evidence  eagainst  him  and  his  sureties  in  an  action  on 
his  administration  bond,  and  can  only  be  impeached  by  proving 
fraud  or  mistake,  18  O.  225.    An  order  of  the  probate  court  duly 
entered  of  record,  on  exceptions  filed  to  an  executor's  or  admin- 
istrator's account.  Ls  not  a  oar  to  an  action  by  an  administrator  de 
bonis  non  against  such  executor  for  matters  fouhd  by  thejprobate 
court  against  the  widow  and  heirs  on  such  exceptions,  2  0. 8. 431. 
^* Personal  effects  and  assets  of  tbe  estate  unadmfnistered"  in- 
clude the  indebtedness  of  an  administrator  resigned,  to  the  es- 
tate on  account  of  assets  received  and  converted  to  his  own  use, 
as  well  as  such  effects  and  "assets"  as  remain  in  specie,  and 
may  be  recovered  by  his  successor  in  an  action  upon  the  ad- 
ministration bond,  44  O.  S.  687.     Where  upon  the  settlement  of 
the  account  of  an  administrator  who  has  resigned  or  been  re- 
moved, the  amount  due  from  him  to  the  estate  has  been  ascer- 
tained and  determined  by  the  probate  court  it  is  not  error,  to 
order  its  payment  to  his  successor,  Id.     The  averment  of  a 
failure  of  an  administrator  or  executor  who  has  resigned  to  pay 
to  his  successor  the  amount  found  due  from  him  on  the  settle- 
ment of  his  accounts,  is  a  snfflcient  assignment  of  a  breach 
of  the  condition  of  his  bond^^to  administer  according  to  law" 
the  assets  o^the  estate.  Id.    The  omission  of  an  administrator 
to  give  bond  with  the  requisite  number  of  sui*eties  upon  it, 
will  not  affect  his  right  to  recover  in  an  action  where  lettera 
have  been  issued  by  the  probate  court  upon  the  bond  as  given 
and  remain  unrevoked.  Id, 

A  sdOaneni  of  the  accom  of  an  executor  who  has  been  removed 
does  not  bar  a  subaequentsuitby  him  against  his  successor  upon 
a  demand  existing  in  the  lifetime  of  his  testator.  2  C.  0.  R.  7.  An 
executor  filed  an  account  showing  assets  in  his  hands  and  after- 
wards gave  a  new  bond  upon  motion  of  the  sureties  on  his  prior 
bond  to  be  removed.  Before  the  new  bond  was  given  he  embez- 
zled the  assets.  An  administrator,  cum  tegtamento  was  appointed ; 
Held,  that  the  suretias  on  the  new  bond  arc  liable  to  such  admin- 
istrator for  the  amount  embezzled  by  the  executor,  46  O.  8.  20. 

2  6021.  Sales,  etc.,  of  former  exeonter  or  administntor 
Talid.  Where  any  letters  of  administration  shall  be 
revoked,  or  when  any  executor  or  administrator,  or 
administrator  with  the  will  annexed,  shall  be  removed 
or  resign,  or  the  authority  as  such,  of  a  woman  ex- 
tinguisiied,  or  a  will  shall  De  declared  invalid  for  any 
cause,  fdl  previous  sales,  whether  of  real  or  personal 
property,  made  lawfully  and  in  good  faith  by  the 
executor  or  administrator,  or  administrator  with  the 
will  annexed,  and  with  good  faith  on  the  part  of  the 
purchasers,  and  all  lawfiu  acts  done  in  the  settlement 
of  the  estate  or  execution  of  the  will,  shall  be  valid 
as  to  such  executor  or  administrator,  or  administrator 
of  the  will  annexed,  but  the  sums  paid  out  or  distrib- 
uted to  legatees  or  other  distributees  mav,  when  nec- 
essary for  the  proper  execution  of  a  will  or  adminis- 
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tration  of  an  estate,  be  recovered  from  the  persons 

receiving  the  same.    [78  v.  9 ;  38  v.  146,  3  27.  J 

Should  a  win  be  discovered  after  the  estate  of  a  decedent  haa 
becD  fully  settled  and  all  moneys  and  assets  which  have  come 
into  his  hands  have  been  paid  over  by  the  admin isti's  tor  in  pur- 
suance of  an  order  of  court,  and  the  will  be  then  dulv  proved, 
the  executor  appointed  in  such  will  can  not  compel  the  foi'mer 
administrator  to  account  for  the  monev  and  other  pi-optrty  re- 
ceived and  so  paid  over,  18  O.  268 ;  see  4  0. 188. 

§  6022.  MaxTiage  no  dlspnaUficatlon  for  ezeontrlz  or 
adminlstratrlz.  The  marriage  of  a  woman  shall  not 
disqualify  her  to  act  as  executrix  or  administratrix, 
whether  such  marriage  occur  before  or  after  her  ap- 
pointment and  qualification,  and  all  her  acts  in  such 
capacity  shall  have  the  same  validity  as  though  slie 
were  unmarried.    [91  v.  9 ;  90  v.  23 ;  38  v.  146,  f  28.] 

An  order  of  sale  once  begun,  is  not  abated  by  the  subsequent 
marriage  of  an  admini8tracrix,16  O.  588.  Marriage  of  execut- 
rix extinguishes  her  power  and  it  does  not  revive  on  the  death 
of  her  husband,  10Bulll49.  The  statute  has  been  since  amended. 

THE  INVENTORY :    THE  ALLOWANCE  TO  THE  WIDOW  AND 
CHILDBEN :    AND  THE  DEBTS  DUB  TO  THE  ESTATE. 

2  6088.  Inventory  to  be  retumed  within  three  monthi 
exoept,  eto  Every  executor  or  administrator  shall, 
within  three  months  after  his  appointment,  make 
and  return  upon  oath,  into  court,  a  true  inventory  of 
all  the  goods,  chattels,  moneys,  rights,  and  credits  of 
the  deceased,  which  are  by  law  to  be  administered, 
and  which  shall  have  come  to  his  possession  or 
knowledge ;  but  if  the  probable  value  hereof  be  less 
than  one  hundred  dollars  the  court  may  direct  the 
same  to  be  omitted,  provided,  that  if  his  predecessors 
have  so  done,  an  administrator  de  bonis  rum  shall  not  be 
required  to  return  and  file  an  inventory,  unless,  in 
the  opinion  of  the  probate  court  the  same  is  neces- 
sary. The  word  "inventory"  in  this  chapter  shall 
include  an  appraisement.    [87  v.  297 ;  82  v.  130  J 

See  10  C.  C.  51. 

}  6024.  Bxceptions  to  inventory  and  prooeedingt 
thereon.  Appeal  to  oommon  pleat.  At  any  time  within 
one  year  after  the  return  of  an  inventory,  any  person 
interested  in  the  estate  may  file  exceptions  to  the 
inventory ;  and,  thereupon,  the  court  snail  set  a  day 
for  the  hearing  thereof ,  and  cause  written  notice  of 
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such  filing  and  of  the  time  bo  fixed  for  the  hearing, 
to  be  given  to  the  executor  or  administrator,  not  less 
than  nve  days  before  the  timo  so  fixed  for  the  hear- 
ing ;  and  for  good  cause  the  1  \  •  r.r Ing  may  be  continued 
for  such  time  as  the  court  shall  deem  reasonable ;  and 
at  the  hearing  the  executor  or  administrator  and  any 
witness  subpoenaed  by  either  party  may  be  ex- 
amined under  oath;  and  the  court  shall  enter  its 
finding  on  the  journal  and  tax  the  costs  as  may  be 
equitable ;  and  an  appeal  may  be  taken  to  the  court 
of  common  pleas  by  either  party,  from  any  finding, 
order,  judgment  or  decision  of  the  probate  court  on 
the  hearing  of  said  exceptions  to  the  inventory,  as  in 
other  cases.    [80  v.  67  ;  72  v.  174,  {  1,  2,  56.] 

2  6025.  When  real  estate  to  be  inoluded  in  the  inven- 
tory. If  the  court,  at  the  time  of  granting  letters 
testamentary  or  letters  of  administration,  shall  think 
fit,  it  may  order  the  executor  or  administrator  to  also 
include  in  the  inventory  an  appraisement  of  all  the 
real  estate  of  the  deceased.    [38  v.  146,  i  30.] 

2  6036.  When  emblementi  shall  be  assets.  The  em- 
blements or  annual  crops  raised  by  labor,  and 
whether  severed  or  not  from  the  land  of  the  deceased, 
at  the  time  of  his  death,  shall  be  assets  in  the  hands 
of  the  executor  or  administrator,  and  shall  be  in- 
cluded in  the  inventory.    [38  v.  146,  3  31.] 

Jn  March  a  tenant  for  life  rented  to  ^*H."  for  ISOO,  a  farm 
npon  which  to  raise  a  crop  of  com  and  died  in  Julv.  In  No- 
vember, when  the  crop  was  gathered,  the  cropper  paid  the  reut 
to  the  executor  of  the  life  tenant.  The  tenant  in  reversion 
brought  snit  to  recover  a  proportionate  share  of  the  rent  as  so 
much  money  paid  for  his  use  to  the  executor;  held  that  he  was 
not  entitled  to  recover  any  portion  of  it,  8  C.  C.  B.  64. 

{  60S7.  Power  to  onltivato  and  gather  orops.  The 
executor  or  administrator,  or  the  person  to  whom  he 
may  seU  such  emblements  may,  at  all  reasonable 
times,  enter  upon  the  lands  to  cultivate,  sever  and 
gather  the  same.    [38  v.  146,  {  32.] 

2  6088.  Appzaiiers,  how  appointed.  The  estate  and 
effects  comprised  in  the  inventory  shall,  unless  an 
appraisement  thereof  has  been  dispensed  with  by  an 
order  6f  court,  be  appraised  by  three  suitable  disin- 
terested perons,  who  shall  be  appointed  by  the  court, 
and  sworn  to  a  faithful  discharge  of  their  trust;  and 
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if  any  part  of  Buch  estate  or  effects  be  in  any  other 
county,  any  disinterested  justice  of  such  county  may 
appoint  the  appraisers  of  the  estate  and  effects  therein. 
[38  V.  146,  §  33.] 

J  notice  of  Pence  entitled  to  fee  of  forty  cents  for  issuing  or- 
der to  appralsei-s,  $  621.    See  10  C.  C.  6L 

J  6029.  If  appraisen  fidl  to  aot,  justice  may  appoint 
others.  If  by  neglect,  sickness,  or  other  cause,  any 
of  the  appraisers  shall  fail  to  attend  to  the  perform- 
ance of  their  duty,  any  justice  of  the  peace  in  the 
county  in  which  the  property  to  be  appraised  is  situ- 
ate, may  appoint  others  to  supply  the  place  of  such 
delinquent  appraisers.    [38  v.  146,  2  34.  J 

2  6080.  Form  of  appointment  of  appraisers  by  jnstioe. 
When  a  justice  appoints  appraisers  he  shall  make  a 
certificate  of  the  appointment  which  shall  be  returned 
by  the  executor  or  administrator  with  the  inventory, 
and  which  shall  be  in  substance  as  follows: 

To  ,  of county: 

You  arc  hereby  appointed  to  appraise,  on  oath,  the  estate 

and  effects  of ,  late  of county,  deceased. 

Cjivcu  under  my  hand  this day  of , 

Justice  of  the  Peace. 
[38  T.  146,  i  36.] 

2  6031.  Inventory  to  be  made  and  by  whom.  After 
giving  the  notice  in  the  next  section  required,  the 
executor  or  administrator  shall,  with  the  aid  of  the 
appraisers,  if  an  appraisement  is  made,  make  the 
inventory  herein  directed.    [38  v.  146,  2  36.] 

2  6082.  How  and  when  notice  to  be  given.  A  notice 
of  the  time  and  place  of  making  such  inventory  and 
appraisement  shall  be  served  by  the  executor  or  ad- 
ministrator not  less  than  five  days  previous  thereto, 
on  the  widow,  legatees,  and  next  of  kin,  residing  in 
the  county,  where  such  property  shall  be,  and  it  shall 
dso  be  posted  in  two  of  the  most  public  places  in  the 
township  in  which  the  deceased  last  dweltj  and  in 
every  such  notice  the  time  and  place  at  which  such 
appraisement  will  be  made  shall  be  specified.  [38  v. 
140.  2  37.] 

26083.  Appraisers' oath;  by  whom  administered.  Before 
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proceeding  to  the  execution  of  their  duty,  the  apprais- 
ers shall  take  and  sabscribean  oath,  to  De  infieitedin 
or  annexed  to  the  inventory,  before  an  officer  author- 
ized to  administer  oaths,  that  they  will  truly,  honest- 
ly, and  impartially  appraise  the  estate  and  property 
wnich  shall  be  exhibited  to  them,  and  perform  the 
other  duties  required  bv  law  in  the  premises,  accord- 
ing to  the  best  of  their  knowledge  and  ability ;  and  in 
the  absence  of  such  officer  autnorized  to  administer 
the  cath,  the  administrator  or  executor  is  hereby 
authorized  to  administer  the  same.  [88  v.  573 :  38  v. 
146,  i  38.] 
Form  under  $  fi046. 

2  6084.  In  whose  presence  and  in  what  manner  the 
artiolee  shall  be  appraised.  The  appraisers  shall,  in 
the  presence  of  such  of  the  next  of  kin,  legatees  or 
creditors  of  the  testator  or  intestate,  as  shall  attend, 
and  the  widow,  if  there  be  one,  proceed  to  estimate 
and  appraise  the  property  and  estate;  and  each 
article  or  item  shall  be  set  down  separately,  with  the 
value  thereof,  in  dollars  and  cents,  distinctly  in 
figures,  opposite  to  the  articles  or  items,  respectively. 
[38  V.  146,  8  39.] 

g  6085.  How  bonds  and  other  securities  to  be  inven- 
toried and  appraised.  The  inventory  shall  contain  a 
particular  statement  of  all  bonds,  mortgages,  notes 
and  all  other  securities  for  the  payment  of  money, 
belonging  to  the  deceased,  which  are  known  to  such 
executor  or  administrator,  specifying  the  name  of 
the  debtor  in  each  security,  the  date,  the  sum 
originalljr  payable,  the  indorsements  thereon,  if  any, 
with  their  dates,  and  the  sum  which,  in  the  judgment 
of  the  appraisers,  can  be  collected  on  each  claim. 
[38  V.  146,  i  40.] 

Fnrm  under  $  0046. 

2  6086  How  other  debts  shall  be  inventoried  and 
appraised.  The  inventory  shall  also  contain  a  state- 
ment of  all  other  debts  and  accounts  belonging  to  the 
deceased,  which  are  known  to  such  executor  or 
administrator,  specifying  the  name  of  the  debtor,  the 
date,  the  balaiice  or  thing  due,  and  the  value  or  sum 
which  can  be  collected  thereon,  in  the  judgment  of 
the  appraisers.    [38  v.  146,  {  41.J 
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Notes  delivered  to  an  executor  to  indemnify  the  estate  aipslnsc 
the  liability  of  tlie  testator  as  suretv  are  not  assets  of  the  estate, 
nor  IB  money  collected  on  them,  15  ^.  432. 

i  6087.    How  inventory  of  money  and  bank  billg  to  be 

stated.    The  inyentorv  shall  also  contain  an  account 

of  all  moneys,  whether  in  specie  or  bank  bills,  or 

other  circulating  medium,  belonging  to  the  deceased, 

which  shall  have  come  to  the  hands  of  the  executor 

or  administrator;  and  if  uonc^  shall  have  come  to  his 

hands,  the  fact  shall  be  so  BUited  in  said  inventory. 

;[38v.  146,  842.] 

2  6088.  What  property  aliall  not  be  deemed  aasets  to 
be  adminiitered  on  in  oertain  oasei.  When  any  person 
shall  die,  leavine  a  widow  or  minor  child  or  children, 
under  the  age  of  fifteen  years,  the  following  property 
shall  not  be  deemed  assets  or  administered  as  such, 
but  shall  be  included  and  stated  in  the  inventory  of 
the  estate,  and  signed  by  the  appraisers  without 
appraisine  the  same : 

First— One  fiunily  sewing  machine,  to  be  retained 
bv  said  widow  absolutely  as  her  own  property,  and 
all  spinning  wheels,  weavins  looms  and  stoves  set  up 
and  Kept  in  use  by  the  family. 

Second— The  family  bible,  family  pictures  and 
school  books  used  by  or  in  the  family  of  the  deceased 
and  books,  not  exceeding  one  hundred  dollars  in 
value,  which  were  kept  and  used  as  part  of  the  family 
library  before  the  decease  of  such  person. 

Third— One  cow,  or  if  there  be  no  cow,  household 
goods,  to  be  selected  by  the  widow,  or  if  there  be  no 
widow,  bv  the  guardian  or  next  friend  of  such  minor 
child  or  children,  not  exceeding  forty  dollars  in  value, 
or  if  there  be  no  household  gooda  such  as  the  widow 
or  guardian  or  next  friend  may  desire  to  select,  then 
forty  dollars  in  money;  all  sheep  to  the  number  of 
twelve,  their  valuation  not  to  be  greater  than 
seventy -five  dollars,  and  the  wool  shorn  from  them, 
and  the  yarn  aud  cloth  manufactured  by  the  family ; 
all  flax  in  possession  of  the  family  intended  for  the 
use  thereof,  and  yarn  or  thread  cloth  manufactured 
therefrom. 

Fourth— All  the  wearing  apparel  and  ornaments  of 
the  family  and  of  the  deceased,  all  the  beds,  bedsteads 
and  bo<lding,  cooking  utensils  and  table-ware  neces- 
sary for  the  use  of  l^he  family,  one  clockj  one  side- 
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saddle  and  any  other  articles  of  personal  property 
not  to  exceed  one  hundred  dollars  in  value,  which 
the  widow,  or  if  there  be  no  widow,  the  guardian  or 
next  friend  of  such  minor  child  or  children,  may 
select,  to  be  valued  by  the  appraisers.  [65  v.  180, 
J  43.1 

i  6089.  DiipotitiOB  of  luoh  property.  The  said 
articles,  except  the  wearing  apparel  of  the  deceased, 
shall  remain  in  the  possession  of  the  widow,  if  there 
be  one,  during  the  time  she  shall  live  witii  and 
provide  for  such  minor  child  or  children.  When  she 
shall  cease  to  do  so,  she  shall  be  allowed  to  retain  as 
her  own  her  wearing  apparel,  her  ornaments  and  one 
bed,  bedstead  and  beading  for  the  same,  and  the 
other  articles  so  exempted,  and  not  consumed,  shall 
then  belong  to  such  minor  child  or  children.  If  there 
be  a  widow,  and  no  minor  child  or  children,  then  the 
said  articles  shall  belong  to  such  widow.  [38  v.  146, 
8  44.] 

i  6040.  Allowaaoe  to  the  widow  and  ohildren  for 
their  support.  The  appraisers  shall  also  set  off  and 
allow  to  the  widow,  and  children  nnder  the  age  of 
fifteen  years,  if  any  there  be,  or  if  there  be  no  widow, 
then  to  such  children,  sufficient  provisions  or  other 

Sroperty  to  support  them  for  twelve  months  from  the 
eath  of  the  decedent;  and  if  the  widow  or  such 
children  have,  since  the  death  of  the  deceased,  and 
previous  to  such  allowance,  consumed  for  their  sup- 
port any  portion  of  the  estate,  the  appraisers  shall 
take  the  same  into  consideration  in  determining  the 
amount  of  the  allowance.    [38  v.  146,  {45.] 

Such  allowance  confers  a  vested  right  of  property,  4  O.  S.  199, 
In  case  of  her  death  her  execator  takes  the  balance  of  the  fund, 
ftnd  the  whole  of  it  if  not  set  off.  Id,  14  O.  S.  606.  The  nllowanee 
is  a  debt  against  the  estate  of  the  husband,  88  O.  8.  480,  and  re- 
sort may  be  had  to  enforce  its  payment  against  land  conveyed 
away  by  the  deceased  to  defraud  his  creditors,  18  O.  S.  234. 
Devise  does  not  bar  year's  allowance,  3  O.  S.  360,  30  O.  S.  642, 
nor  election  to  take  nnder  will,  ^  6964.  Ante-nuptial  contract 
does  not  bar»  35  Bull.  162 ;  nor  post-nuptial,  4  C.  C.  336 ;  appor- 
tioned when  minor  child  does  not  live  with  mother,  Ooebel  216. 

{  6041.  Mousy  to  be  Mt-off  if  neoegiary.  When 
there  is  not  sufficient  personal  propjerty,  or  property 
of  a  suitable  kind,  to  set-off  to  the  widow  or  children, 
as  provided  in  the  preceding  section,  the  appraisers 
shall  certify  what  sum  or  further  sum,  in  money,  is 
necessary  for  the  support  of  such  widow  or  children. 
r38  V.  146,  i  46.] 
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2  6048.  AllowanM  to  the  widow  and  children  to  he 
itated  in  eepante  ■chednle,  etc.  The  appraisers  shall 
not  include  in  the  inventory  the  provisions,  prpperty, 
or  money  set-off  antl  allowed  hy  them  to  the  widow 
or  children,  but  the  same  shall  be  stated  in  a  separ- 
ate schedule,  signed  by  them,  and  returned,  with  the 
inventory,  to  the  court,  by  the  executor,  or  admini- 
strator.   [38  V.  146,  i  47.] 

2  6048.  Allowance  may  be  increased  or  diminiihed  by 
the  oonrt.  The  probate  court  may,  on  petition  of  the 
widow,  or  other  person  interested,  review  the  allow- 
ance made  to  the  widow  or  children,  mentioned  in  the 
preceding  section,  and  increase  or  diminish  the  same 
and  make  such  order  in  the  premises  as  they  [it] 
shidl  deem  right  and  proper.    [38  v.  146,  2  48.j 

Review  of  allowance  by  persons  intei^cstcd  after  her  death, 
21  O.  S.  681.    A  person  with  whom  the  widow  lived  until  her 


'person 
of  her  allowance,  Id.  Order  OTemiliDg  final.    46  O.  S.  89. 

}6044.  Signing  ot  Inventory;  retention  of  copy  and  re- 
tain of  original  —  Monthly  statement  of  probate  court  to 
county  auditor— Priority  of  debt  for  taxes  or  penalty-Com- 
pensation of  probate  Judge— No  allowance  for  tax  Inquis- 
itors. Upon  the  completion  of  the  inventory  it  shall 
be  signed  by  the  appraisers,  and  a  copy  thereof  shall 
be  retained  by  the  executor  or  administrator,  and  he 
shall  return  the  original  to  the  probate  court,  an<l 
said  court  shall,  at  the  end  of  each  month,  deliver  to 
the  county  auditor,  a  statement  showing  as  to  each 
inventory  the  aggregate  value  of  each  class  of  pix)perty 
other  than  reaVas  shown  by  the  inventories  filed 
during  that  month,  for  his  use  and  the  use  of  the 
proper  board  of  equalization,  in  the  performance  of 
their  respective  duties  in  relation  to  returns  for  tax- 
ation of  personal  property,  moneys,  rights  and  cred- 
its, and  the  equalizing  and  correction  of  the  same ; 
and  any  taxes  or  penalty  lawfully  placed  on  any  du- 
plicate, or  added  oy  the  county  auditor  or  board  of 
equalization  within  nine  months  from  the  time  of 
finne  said  inventory  with  the  probate  court,  because 
of  a  failure  to  make  a  true  return,  or  of  making  a  false 
return  for  taxation,  shall  be  a  debt  of  the  decedent, 
and  paid  and  have  the  same  prioritv  as  other  taxee, 
and  no  distribution,  or  payment  of  inferior  debts  or 
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claims  shall  relieve  the  executor  or  adminifltrator,  or 
their  sureties,  from  liability  to  pay  such  tax  and  pen- 
alty, and  for  making  said  statements ;  but  no  such 
tax  or  penalty  shall  be  added  before  notice  to  the  ex- 
ecutor or  administrator,  and  an  opportunity  is  given 
him  to  be  heard ;  and  in  all  additions  to  the  personal 
tax  lists  and  duplicate  made  by  anv  counter  auditor, 
each  succeeding  tax  year  shall  be  considered  as 
bepcinning  at  the  time  of  the  completion  of  the  an- 
nual settlement  with  the  county  treasurer,  of  the  du- 
plicate for  the  previous  year ;  the  probate  judge  shall 
ne  entitled  to  the  same  compensation  as  for  other 
like  services,  to  be  taxed  as  a  part  of  the  costs  of  ad- 
ministering such  estate;  provided,  however,  that  no 
percentage,  nor  any  part  of  any  increased  tax  on  the 
property  of  any  such  estate,  covered  by  any  such  in- 
ventory, and  required  by  law  to  be  listea  in  the  name  of 
the  executor  or  administrator,  shall  be  allowed  or  paid 
to  any  person  or  persons  under  any  contract  for  secnr- 
ing  for  taxation,  or  putting  on  the  tax  list  or  duplicate, 
property  improperly  or  otherwise  omitted,  or  not  listed 
or  returned  for  taxation,  nor  shall  any  compensation  of 
any  kind  be  allowed  or  paid  to  any  such  person  by 
reason  of  the  omission  of  any  of  the  property  of  any 
such  estate,  or  any  of  the  property  includea  in  any 
such  inventory,  so  required  oy  law  to  be  listed  by  the 
executor  or  administrator,  from  any  tax  return,  nor 
for  any  services  relating  thereto,  under  or  by  reason 
of  any  such  contract.  [90  v.  217 ;  87  v.  297 ;  38  v.  146, 
§49.] 

Appraisement  not  ooncluaive  aa  to  value,  18  Ball,  276.    Duties 
under  collateral  inheritance  tax  law,  p.  622. 

2  6040.    Appraiien*  feet.   The  appraisers  shall  each 

receive  one  dollar  per  day  for  their  services.    [38  v. 

146,  §  60.] 

Persona  eni|>loyed  as  commissioners  to  make  partition  of 
lands,  or  to  aanign  dower,  shall,  for  the  time  so  engaged,  and 
in  goinjg  and  returning,  receive  one  dollar  per  day,  but  If  the 
lands  lie  in  more  than  one  county  they  shall  be  entitled  to  one 
dollar  and  fifty  cents  per  day;  and  persons  called  by  an  offi- 
cer to  appraise  real  or  personal  property  on  execution,  replevin, 
or  attacnment.  or  to  fix  the  value  of  exempted  property,  shall 
'  receive  one  dollar  per  day,  except  as  otherwise  spcK^ially  pro- 
vided, $  laoo. 

2  6046.    Inventory  to  be  sworn  to  by  the  exeontor  or 
administrator — Inrm  of  oath,  eto.    Before  receiving  said 
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inventory  by  the  probate  court,  the  executor  or  ad- 
mi  nistrator  shall  take  and  subscribe  an  oath  or  afl&rm- 
ation  before  the  probate  judge  or  his  deputy,  a 
justice  of  the  peace^  or  other  officer  authorized  to  ad- 
minister oaths  required  or  authorized  by  law,  stating 
that  such  inventory  is  in  all  respects  just  and  true, 
that  it  contains  a  true  statement  of  all  the  estate  and 
property  of  the  deceased,  which  has  come  to  the 
knowledge  of  such  executor  or  administrator,  and 
particularly  of  all  money,  bank  bills,  or  other  circu- 
lating medium,  belonging  to  the  deceased,  and  of  all 
just  claims  of  the  deceased  against  such  executor  or 
administrator,  or  other  persons,  according  to  the  best 
of  his  knowledge.  Sucn  oath  shall  be  indorsed  upon 
or  annexed  to  the  inventory.  [79  y.  27,38  v.  146, 
J  61.] 

Form  of  Inventory ^  Etc,—[Atndavit  under  $  0088.]  State  of 

Ohio, county,  as:  A.  U.,  C.  u.  and  E.  F.  appraisers  of  the 

personal  estate  of  G.  H.,  deceased,  being  sworn,  say  that  they 
will  truly,  honestly  and  impartially  appraise  the  estate  and 
proriertv  of  said  decedent  which  may  oe  exhibited  to  them, 
and  perform  the  other  duties  required  of  them  by  law  in  the 
premises,  as  appraisers  according  to  the  best  of  taeir  knowl- 
edge and  ability. 

A..  B., 
C.  D., 
£.  P>f 

Appraisers. 

Sworn  to  and  subscribed  before  me  this day  of ,  A. 

D.,  189—. 

I.  J.,  Justice  of  the  Peace, 
[or  other  authorized  oJJUcer.] 

We,  the  undersigned,  api>raiBer8  of  the  estate  and  property 
of  O.  H.,  deceased,  after  being  duly  sworn,  have  made  an  in- 
ventory and  appraisement  thereof,  etc.,  as  follows: 


NO.  OF 
ITKU. 

100 

1 

86 


PROPERTY  APPRAISED. 


Bushels  wheat  at  76  cts. 
Wagon 
Sheep,  15 

Money:  cash  on  hand,  [$80871 
bank  bills,  600 
specie,        100 
[If  there  ia  no  money  tay: 

of  I        " 


No  money  of  any  kind.] 
Srii  Total 


VALUE. 


176 

70 

126 


eoo 


$870 


Cts. 
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The  deceased  havinff  left  a  widow,  Q.  R.,  and  S.  T.  and  U. 
v.,  minor  children  under  the  age  of  flitecn  years,  [or  eitfher] 
we  set  off  to  them  the  following  property  without  appraising 
Vnt  same,  as  directed  by  statute.  [See  $  6038, 6039.1    [Siffned.] 

The  following  fumitare  and  household  goods  were 

by  the  widow  of  the  deceased her  marriage 

with  him,  viz: (required  by  $  3108  since  repealed,  8i  t.  1^.) 

The  following  is  a  schedule  of  property,  etc.,  belonging  to 
the  estate  of  G.  H.,  deceased,  set  oli  by^the  undui'signed  for  the 
support  of  Q.  R.,  his  widow,  and  S.T.  and  U.  V.,  his  minor 
children  under  the  age  of  fifteen  [or  either]  for  twelve  months 
from  the  date  of  the  death  of  said  decedent.  [See  $  6040-0043.] 

60  bu.  wheat  at  75  cts. I  87  50 

40  bn.  potatoes  at  20  cts. 8  00 

Provisions  already  consumed  [See  $  6040]    -       -  15  00 

Also  cash,  (there  being  no  other  pitiperty  of  a  suit- 
able kind  to  set  off)  [See  $  6041.]      ...        500  00 

156060 

day  of ,  189*-.  A.  B., ) 

C  D.,  >  Appraisers. 
E.  F.,> 

State  of  Ohio, County,  sa:    Personally  appeared  before 

me,  K.  L.,  executor  of  the  last  will  and  testament  [or  adminis- 
trator  of  the  estate!  of  G.  II.,  deceased,  who,  being  sworn,  says 
that  the  foregoing  Inventery  and  appraisement  of  the  i>cr8onal 
property  of  the  said  G.  H.,  deceased,  is  in  all  i-espects  Just  and 
true;  that  it  contains  a  true  and  correct  statement  of  all  the 
estate  and  pi*operty  of  the  deceased,  which  has  come  to  the 
knowledge  of  the  said  K.  I^.,  and  paiticularly  of  all  money, 
bank  bills,  or  other  circulating  medium  belonging  to  the  de' 
ceased,  and  all  Just  claims  of  the  deceased  against  the  said  K. 
L.,  or  other  persons  according  to  the  best  of  his  knowledge. 

Sworn  to  and  subscribed  oeforo  me  this day  of ,  A. 

Dj,  189—.  ,  Probate  Judge. 

By ,  Deputy  Clerk. 

A98et8  of  Eatate—What  are  not  ^M«te.— Debts  due  from  ex. 
ecutors  or  administrators  are  assets,  4  0. 188;  17  O.  264;  2  O.  S. 
481;  27  O.  S.  398;  $  6068,  6009  (not  worthless  debts,  16  Bull  89S); 
and  purchase  money  from  sale  of  land,  8  O.  217;  and  purchase 
money  for  land  sold  to  pay  debts  or  on  partition,  W.  119;  4  O. 
126;  22  O.  S.  79  (but  not  new  assets,  17  O.  S.  548) ;  emblements  or 
annual  crojm,  $  6026;  and  profits  of  a  continuing  business,  15  O. 
S.  251;  and  arrears  of  Interest  on  loan,  8  Bull  a)6;  money  and 
other  effects  found  on  body  of  unknown  decedent,^  1227, 1228; 
property  of  deceased  surviTlng  partner,  88  O.  8.  357;  shares  of 
stock  of  corporation.  1  O.  S.  850;  materials  for  completing  con. 
tract  to  improve  real  estate  on  rescission  of  contract  by  execu- 
tor, 8  O.  S.  449;  but  trust  funds  held  by  decedents  are  not,  14  O. 
S.  198;  nor  rents  before  sale,  29  O.  S.  230;  nor  {Mansions,  11  O.  S. 
214:  nor  damages  for  death  by  wrongful  act,  28  O.  8. 191;  nor 
crops  planted  after  death,  W.  738;  nor  indemnity  for  suroty- 
shipj  15  O.  432;  nor  certiflcatn  of  tax  sale,  8  0. 216;  nor  money 
received  by  deceased  in  an  ofilcial  capacity,  4  W.  L.  M.  5(S3;  nor 
permanent  leasehold  renewable  forever  unless  required  for 
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payment  6f  debts,  11  0. 855 ;  18  0. 334.  I>ea8e  for  yean  1b,  45  O. 
8  169.  Lite  infinrance,  12  C.  G.  780.  When  a  surety  of  an  admin- 
istrator is  appointed  administrator  de  bonis  non^  his  liability  does 
not  become  assets,  27  0. 8.  898. 

§  6047.  Order  reqiilrliig  return  of  Inventory.  If  any  ex- 
ecutor or  administrator  shall  neglect  or  refuse  to 
return  such  inventory  within  three  months  after  his 
appointment,  the  probate  court  shall  issue  an  order 
requiring  such  executor  or  administrator,  at  a  short 
day  therein  named,  to  return  an  inventory  according 
to  law.    [91  V.  69 ;  81  v.  137 ;  38  v.  146,  §  62.] 

PetUionfoT  eUaHon.-^To  the  Honorable,  tbe  jndge  of  the  pro- 
bate court,  of county,  Ohio.     Your  petitioner  represents 

that ,  late  of  said  county  died  on  or  about  the day  of 

,  189—,  leaving  an  estate  to  be  administered,  worth  about 

$ :  that  on  or  about  the day  of ,  189—, was  ap- 
pointed   of  the  estate  of  said ,  deceased,  and  has  neglected 

and  failed  to  return  an  inventory  of  said  estate,  as  required  by 
law. 

Your  petitioner  further  represents  that  —he—  is interested 

in  said  estate  as  a ,  and  prays  that  a  citation  may  issue  re- 
quiring said to  appear  before  said  court  on  the day  of 

,  189—,  then  and  there  to  show  cause,  if  any  —he—  may  have, 

why  —he—  should  not  return  an  inventory  of . 

Ruie  to  show  cause.— The  state  of  Ohio, county,  Probate 

court,  88 :  To ,  sheriff.    You  are  commanded  to  cite  and  give 

notice  to to  appear  before  our  probate  court,  at  the  court 

house  in  the  city  of ,  in  said  county,  to  show  cause  why  he 

should  not  return  an  inventory,  etc.,  and  of  this  writ  make 
due  return. 

Witness  my  hand  and  seal  of  said  court,  at ,  this day 

of ,  189—.  ,  Probate  Judge. 

When  barred,  4  N.  P.  8S8. 

?  6048.  Bepealed  April  11, 1884.  [81  v.  137.]  This  sec- 
tion provided  that  if  after  personal  service  the  execu- 
tor, etc.,  failed  to  return  an  inventory  the  court  should 
issue  an  attachment  against  him  and  might  commit 
him  to  jail,  etc. 

^  6049.  Rexnoval  for  fUIiure.  etc.,  and  grantiiig  of  new 
letteiB.  If,  after  personal  service  of  such  order  by  an 
officer  or  person  authorized  to  make  the  service,  such 
executor  or  administrator,  by  the  day  appointed,  does 
not  return  such  inventory  under  oath  or  fails  to  ob- 
tain further  time  from  the  court  to  return  the  same, 
or  if  such  order  can  not  be  served  personally  by 
reason  of  such  executor  or  administrator  abecondinff 
or  concealing  himself,  the  court  may  remove  him  and 
new  letters  shall  be  granted,  as  provided  in  section 
fi017.    [91  V.  69 ;  81  v.  137 ;  38  v.  146,  J  53.] 


{6050-5053    WHBN  assets  concealsd,  etc.  *2^A 

Error  nnd  not  appeal  lies  from  order  of  removal,  15  O.  S.  484; 
4  W.  L.  M.  82. 

3  6060.  Xifoot  of  snoh  reToeation.  Such  letters  shall 
supersede  all  former  letters  testamentary  or  of  ad- 
ministration, and  shall  deprive  the  former  executor 
or  administrator  of  all  power,  authority,  and  control, 
over  the  estate  of  the  deceased ;  and  sJiall  entitle  the 
person  appointed,  to  take,  demand,  and  receive  the 
goods  and  effects  of  the  deceased,  wherever  the  same 
may  he  found.    [38  v.  146,  {  56.] 

2  6061.  ProMontion  of  former  bond  by  adminiitrator 
de  bonii  non.  In  evenr  such  case  of  revocation,  the 
hond.  given  by  such  former  executor  or  administra- 
tor, snail  be  prosecuted,  and  a  recovery  had  thereon, 
to  the  full  extent  of  any  injury  sustained  by  the  es- 
tate of  the  deceased,  by  the  acts  or  omissions  of  such 
executor  or  administrator,  and  to  the  full  value  of  all 
the  property  of  the  deceased,  received  and  not  duly 
administered  by  such  executor  or  administrator. 
[38  V.  146,  §  66.] 

{  6068.  Sxdontor  or  adminiitrator  imprisoned-^how 
disoharged.  Every  executor  or  administrator  com- 
mitted to  prison,  as  aforesaid,  may  be  discharged  by 
the  court,  on  his  delivering,  upon  oath,  all  the  prop- 
erty of  the  deceased,  under  his  control,  to  such  per- 
son as  shall  be  authorized  by  the  court  or  judge  to 
receive  the  same.     [38  v.  146,  {  67.] 

§  6068.  Prooeedings  whoa  property  of  estate  oonoealed 
or  embenled.  Upon  complaint  made  to  the  probate 
court  or  the  court  of  common  pleas  of  any  county,  by 
the  executor,  administrator,  creditor,  devisee,  legatee, 
heir,  or  other  person  interested  in  the  estate  of  any 
deceased  person,  or  by  the  creditor  of  any  devisee, 
legatee,  heir  or  other  person  interested  in  such- estate, 
against  the  executor  or  administrator  of  such  deceased 

gerson,  or  against  any  person  or  persons  suspected  of 
aving  concealed,  embezzled,  or  conveyed  away  anv 
of  the  moneys,  goods,  chattels,  things  in  action,  or  ef- 
fects of  such  deceased,  the  court  shall  cite  said  execu- 
tor or  administrator,  or  such  other  person  or  ]>ersons 
suspected,  as  the  case  may  be,  forthwith  to  appear 
before  it,  then  and  there  to  be  examined,  on  oath, 
touching  the  matter  of  said  complaint,  and  where  the 
complaint  is  made  to  the  probate  court  and  a  jury  is 
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demanded  by  either  party,  the  court  may  forthwith 
reserve  the  case  to  tne  court  of  common  pleas  for 
hearing  and  determination,  and  it  shall  thereupon 
proceed  in  all  respects  as  though  the  complaint  nad 
been  originally  made  therein ;  and  in  like  manner  and 
with  like  effect  where  a  jury  has  heretofore  or  may 
hereafter  be  demanded,  the  probtite  court  may  reserve 
any  case  now  pending  in  tlie  probate  court  to  the 
court  of  common  pleas.  [90  v.  63;  89  v.  401 ;  86  y.  178 ; 
61  V.  364,  i  1.] 

JPorm  of  eoTnplaint.    [TUle,]    To  the  Jnd^  of  the  probate 

coni-tof county,  Ohio.    The  undersigned  executor  of 

the  last  will  and  testament  of  C.  D.,  deceased,  respectfully  rep- 
resents that  he  has  good  reason  to  suspect  and  does  verfly  be- 
lieve that  A.  B.  of  said  county  has  concealed  money,  goods, 
chattels,  things  in  action  and  effects  of  said  deceased  in  fraud 
of  the  rights  of  the  undersigned  and  others  interested  in  the 
estate  of  said  deceased  Wherefore  he  asks  that  a  writ  of  ci- 
tation may  issue  against  the  said  A.  B,  and  that  he  may  be 
compelled  to  answer  under  oath  touching  the  matters  of  this 
complaint,  and  that  such  other  proceedings  may  be  had  in  the 
premises  as  are  autliorized  by  law. 

X.  Y.,  executor,  etc. 

CiUiUUm^  see  forms  under  ^  6011. 

Entry.  |  Title.]  This  cause  coming  on  to  be  heard  upon  the 
application  of  X.  Y.,  executor  of  the  last  will  and  testament  of 
C. D.,  deceased  for  a  wnt  of  citation  against  A.  B.  suspected  of 
haying  concealed  assets  belonging  to  the  estate  of  said  ueceased, 
and  it  appearing  that  thesaidA.  B.  has  waived  the  Issuing  and 
service  of  the  writ  of  station  and  is  willing  to  submit  to  an  ex- 
amination touching  the  matters  embraced  in  the  complaint  of 
tbe  said  X.  Y..  executor,  as  aforesaid.  It  is  thei'efore  ordered 
that  the  matter  of  the  examination  of  the  said  A.  B..  as  prayed 
for  in  the  said  application,  be  and  the  same  is  referi'ed  to  K.  L., 
and  that  he  proceed  at  once  to  said  examination,  and  when  the 
same  is  concluded,  make  his  report  thereof  to  this  court  with 
out  delay,  according  to  law. 

Notes.--^  eOBa-0059  do  not  authorize  summary  proceedings 
by  heirs,  devisees,  creditors,  etc.,  against  executors  or  admin- 
istrators, 42  (>.  S.  325.  See  21  Bull.  161. 

i  6064.  Imprifonment  for  diBobeying  citation.  If  any 
person  so  as  aforesaid  cited  shall  refuse  or  neglect  to 
appear  and  snbmit  to  an  examination,  as  aforesaid, 
or  shall  refuse  to  answer  such  interro£:atorie8  as  may 
be  lawfully  propounded,  the  court  issuing  the  citation 
Fhall  commit  such  person  to  the  jail  of  the  county, 
there  to  remain  in  close  custody  until  he  or  she  shall 
submit  to  the  order  and  direction  of  the  court  in  that 
behalf.    [89  v.  402 ;  61  v.  364,  J  2.] 
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{  6066.  Kraminatiom  to  be  in  writiiig.  AJl  such 
examinations,  including  as  well  questions  as  answers, 
shall  be  reduced  to  writing,  signed  by  the  party  ex- 
amined, and  filed  in  the  court  before  which  the  same 
was  taken.    [51  v.  354,  {3.] 

2  6066.  Examination  of  witneses  to  be  in  writing,  eto. 
The  probate  court  shall,  if  required  by  either  party, 
swear  such  other  witness  or  witnesses  as  may  be  offered 
by  either  party  touching  the  matter  of  such  com- 
plaint, ana  shall  cause  the  examination  of  eyery  such 
witness,  including  as  well  Questions  as  answers,  to  be 
reduced  to  writing,  signed  by  the  witness,  and  filed  as 
aforesaid.     [51  y.  354,  {4.] 

{6067.  Judgment  of  oonrt  theraon—Iitn.    The  court 
shall  determine  by  the  yerdict  of  a  jury,  if  eitiier 
party  require  it,  or  without  a  jury,  if  neither  party 
require  the  same,  whether  the  person  or  persons  ac- 
cused is,  or  are  guilW  of  either  haying  concealed,  em- 
bezzled, or  conyeyea  away  any  moneys,  goods,  chat- 
tels, things  in  action,  or  effects  of  the  deceased  per- 
sons aforesaid,  and  if  found  guilty,  the  amount  of 
damages  that  should  be  recoyei^  on  account  thereof* 
and  the  court  shall  forthwith,  in  all  cases  except  when 
the  person  found  guilty  as  aforesaid  is  the  executor 
or  administrator  of  such  deceased  person,  render  judj;- 
ment  in  fayor  of  the  executor  or  adminietrator,  or  if 
there  be  no  executor  or  administrator  in  this  state,  in 
favor  of  the  state,  against  the  person  or  persons  so 
found  guilty  for  the  amount  of  the  moneys  or  the  yalue 
of  .the  goods,  chattels,  things  in  action,  or  effects  so 
concealed,  embezzled,  or  conyeyed  away,  together  with 
ten  per  centum  penalty,  and  afi  costs  of  such  proceed- 
ings or  complaint,  which  said  judgment  shall  be  a  lien 
upon  the  real  estate  of  the  person  or  persons  against 
wnom  it  is  rendered  within  the  county  from  the  ren- 
dition thereof ;  and  if  the  person  found  guilty  as  afore- 
said is  the  executor  or  administrator  of  such  deceased 
person,  the  court  shall  forthwith  render  like  judg- 
ment in  fayor  of  the  state  against  said  executor  or 
administrator  for  such  amount  or  value  aforesaid,  to- 
gether with  a  like  penalty  and  the  costs  as  aforesaid ; 
and  said  judgment  shall  be  a  lien  upon  the  real  estate 
of  said  executor  or  administrator,  within  the  county 
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from  the  rendition  thereof,  and  the  probate  court  shall 
forthwith  remove  said  executor  or  administrator  and 
commit.the  administration  of  the  estate,  not  already 
administered,  to  some  other  person  or  persons.  Said 
executor  or  administrator  so  removed,  shall  receive 
no  compensation  for  acting  as  such,  and  shall  be 
charged  in  his  account  with  the  amount  of  said  judg- 
ment aforesaid,  and  his  property  shall  also  be  hable 
for  the  satisfaction  of  said  judgment  on  execution  is- 
sued thereon  by  his  said  successor,  who  shall,  when 
such  judgment  is  rendered  by  the  probate  court,  file  a 
transcript  with  the  clerk  of  the  court  of  common  pleas, 
and  cause  such  proceedings  to  be  had  as  are  oomtem- 
plated  in  section  6058  of  the  Revised  Statutes.  [89  v. 
402;  51v.  354,  85.] 

This  section  Is  onconstitational  in  so  far  as  It  professes  to  au- 
thorize a  Judgment  without  any  provision  for  tnal  by  Jury,  or 
a  right  of  appeal,  in  cases  where  the  defendant  does  not  admit 
the  truth  of  the  complaint,  for  the  court  has  no  constitutional 
power  to  try  such  a  case.  And  on  petition  in  error  to  reverse  a 
judgment  so  rendered,  it  is  error  to  order  the  written  examina- 
tions taken  before  the  probate  court  to  be  stridcen  from  the  rec- 
ord, for  they  are  a  legitimate  part  of  the  proceeding,  without  a 
bill  of  exceptions  settlug  them  forth,  19  O.  S.  566  (1869). 

2  6068.  Transcript  to  be  filed  In  common  pleas  and  eze- 
cutlon  laraed.  The  executor  or  administrator  in  favor 
of  whom  any  such  judgment  shall  have  been  rendered 
by  the  probate  court,  may  forthwith  deliver  to  the 
Clerk  of^the  court  of  common  pleas  of  the  county, 
an  authenticated  transcript  (which  the  probate 
judge  is  hereby  directed  to  make  out  and  deliver, 
on  demand,  to  such  executor  or  administrator),  on 
which  said  transcript  the  clerk  aforesaid  shall  imme- 
diately issue  an  execution  of  the  said  court  of  common 
pleas  for  the  amount  of  the  original  judgment  and 
costs,  and  the  costs  which  may  have  accrued  or  may 
accrue  thereon ;  and  thenceforth  proceedings  on  exe- 
cution shall  be,  in  all  respects,  as  if  the  said  judgment 
had  been  rendered  in  the  said  court  of  common  pleas. 
[89  V.  403 ;  51  v.  354,  i  6.] 

{  6059.  If  jndgment  in  fkvor  of  the  state,  whenproie- 
enting  attorney  to  attend  to  it.  If  such  judgment  as 
aforesaid  be  rendered  in  the  name  of  the  state,  and 
there  be  no  executor  or  administrator  within  this 
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state,  the  prosecuting  attorney  of  the  county  shall 
cause  the  said  transcript  to  be  filed  in  the  clerk's 
office,  and  proceed  thereon  to  execution  as  before  pro- 
vided; ana  he  shall  pay  the  moneys  realized  upon 
such  execution  to  the  treasurer  of  the  county,  for  the 
use  of  the  said  estate,  reserving  such  compensation 
to  himself  only  as  the  probate  court  may  allow.  [51 
V.  354,  i  7.] 

{  6060.  Gonveyancei  to  evade  these  prooeedingi  void. 
All  gifts,  grants  or  conveyances  of  land,  tenements, 
hereditaments,  rents,  goods  or  chattels,  and  all  bonds, 
judgments  or  executions,  made  or  obtained  with  in- 
tent to  avoid  the  purposes  of  these  proceedings,  or  in 
contemplation  of  any  such  examination  or  complaint 
as  aforesaid,  shall  be  utterly  void  and  of  no  effect. 
C51  V.  354,  9.  8.] 

^  6061.  ITew  aiMtf  after  return  of  fint  inventory. 
Whenever  personal  property,  or  assets  of  any  kind, 
not  mentioned  in  any  inventory  that  shall  have  been 
made,  shall  come  to  the  knowledge  or  poevsession  of 
an  executor  or  administrator,  he  shall  cause  the  same 
to  be  appraised  in  manner  aforesaid,  and  an  inventory 
thereof  to  be  returned,  within  two  months  after  the 
discovery  thereof;  and  tlie  making  of  such  inventory 
and  return  may  be  enforced  in  the  same  manner  as 
in  the  case  of  tne  first  inventory.     [38  v.  146,  §  58.] 

See  $  6046  n. 

J  6062.  Asset!  to  be  oolleoted,  within  one  year,  eto. 
The  executor  or  administrator  shall,  as  far  as  he  is 
able,  collect  the  assets  of  the  estate,  within  one  year 
after  the  date  of  the  administration  bond.  [38  v.  146, 
?59.] 

2  6046  n.  An  action  can  not  be  maintained  by  an  administra- 
tor appointed  under  thelaws  of  this  state  to  recover  money,  the 
proceeds  of  lands  lying  in  Pennsylvania  (the  property  of  the  In- 
testate) which  were  sold  by  the  guardian  as  the  property  of  his 
wards  on  the  order  of  the  orphans'  court  of  thai  state ;  for,  as 
the  administrator  could  not  reach  the  lands  there,  he  can  not 
reach  the  proceeds,  14  O.  359.  An  administrator  appointed  in 
this  state  can  not  maintain  an  action  in  this  state  under  the 
laws  of  the  state  of  Illinois  authorizing  the  personal  representa- 
tive of  the  person  who  comes  to  his  death  by  the  wrongful  act 
of  another,  to  maintain  an  action  against  such  other  for  dama- 
ges for  the  benefit  of  the  widow  or  next  of  kin  oi  such  deceased 
person,  10  0. 8. 121. 
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3  6068.  When  more  tlum  eighteen  monthg  allowed  to 
eoUeot  aeiete.  If,  from  the  situation  of  the  assets  be- 
longing to  the  estate,  more  than  eighteen  months  from 
the  date  of  the  administration  bond  is  required  for 
their  collection,  the  court  ma^,  upon  motion,  and 
bein^  satisfied  thereof  by  the  amdavit  of  the  executor 
or  administrator,  extend  the  time  for  that  purpose. 
[38  V.  146,  i  60.] 

{6064.  Affldayit  in  inoh  oaee.  The  affidavit  required 
by  the  preceding  section  shall  set  forth  the  grounds 
of  the  application,  the  amount  of  money  in  the  hands 
of  the  executor  or  administrator,  applicable  to  tiie 
payment  of  the  debts  of  the  deceased ;  and  that  the 
executor  or  administrator  has  used  due  diligence  to 
collect  the  assets  and  to  pay  the  de bts.  [^38  v.  1 46  §  61 .1 

2  6065.  When  such  farther  time  will  not  be  allowedf. 
Further  time  shall  not  be  allowed  to  the  executor  or 
administrator,  to  collect  the  assets  of  an  estate  that  is 
solvent,  if  he  nas  in  his  hands,  at  the  time  of  his  ap- 
plication, more  than  one  hundred  dollars  in  money, 
subject  to  the  claimB  of  creditors  of  the  estate.  [38  v. 
146^  i  62.] 

2  6066.  What  further  time  will  be  allowed.  The  time 
allowed  by  the  court,  for  the  collection  of  the  assets 
of  the  estate,  shall  not  be  granted,  at  an^  one  time, 
for  a  period  beyond  one  year  from  the  time  of  the 
application ;  nor  shall  the  time  be  extended  beyond 
five  years  from  the  date  of  the  administration  bond. 
[VAX.  140,  K> 5] 

The  authority  of  an  executor  or  administrator  to  represent  an 
estate  unless  terminated  In  one  of  the  modes  provided  by  stat- 
ute continues  until  the  estate  is  fully  settled ,  48  O.  8.  545. 

{  6067.  Ollloe  of  exeoutor,  eto.,  not  to  oease.  The 
office  of  the  executor  or  administrator  shall  not  cease 
with  the  time  allowed  by  law,  or  the  court,  for  the 
coUection  of  the  assets  of  the  estate.  [38  v.  146,  }  64.] 

2  6066.  Biioharge  of  debt  in  a  will  against  an  exeou- 
tor, eto.,  how  oonttmed.  The  discharge  or  bequest,  in 
a  will,  of  any  debt  or  demand  of  a  testator,  against 
any  executor  named  in  his  will,  or  against  any  other 
person,  shidl  not  be  valid  as  a^pdnst  the  creditors  of 
the  deceased;  but  shall  be  construed  only  asaspe- 
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clfic  bequest  of  such  debt  or  demand;  and  the 
amount  thereof  shall  be  included  in  the  inventoiy  of 
the  credits  and  effects  of  the  deceased,  and  shau,  if 
necessary,  be  applied  in  the  payment  of  his  debts; 
and  if  not  necessary  for  that  purpose,  shall  be  paid 
in  the  same  manner  and  proportion  as  other  specific 
legacies.    [38  v.  146,  ?  65.] 

g  6069.  Kaming  a  person  ezeoator  not  to  diMharge  debt. 
The  naming  of  any  person  executor,  in  a  will,  shall 
not  operate  as  a  aischai^  or  bequest  of  any  just 
claim  which  the  testator  had  against  such  executor; 
but  such  claim  shall  be  included  among  the  credits 
and  effects  of  the  deceased,  in  the  inventory;  and  the 
executor  shall  be  liable  for  the  same,  as  for  so  much 
money  in  his  hands  at  the  time  such  debt  or  demand 
becomes  due ;  and  hQ  shall  apply  and  distribute  the 
same,  in  the  payment  of  aeDts  and  legacies,  and 
among  the  next  of  kin,  as  part  of  the  personal  estate 
of  the  deceased.    [38  v.  146,  i  66.] 

The  same  rule  applies  to  admin istrators,  4  O.  188;  17  O.  264; 
20  O.  479;  2  O.  S.  431;  16  O.  S.  273.  The  principle  does  not  apply 
to  one  who  Is  only  conditionally  liable  to  the  estate;  and  the 
appointment  as  administrator  de  bonis  non,  with  the  will  an- 
nexed of  one  who  was  surety  on  the  bona  of  the  previous 
executor,  does  not  make  a  debt  due  from  such  executor  assets 
m  the  hands  of  such  administrator  by  reason  of  such  suretyship, 
27  O.  3.  396.  The  debt  becomes  assets  in  the  hands  of  the  ad- 
ministrator although  created  after  the  death  of  the  testator,  6 
C.  C.  49.  Effect  of  Insolyency  of  one  of  two  executors,  9  C.  C. 
1,  207,  607;  M  Bull.  211.  When  beneficiaries  innocent  of  exec- 
utor's fraud  in  procuring  sureties  on  bond,  64  O.  S.  487. 

i  6070.  Mortgaged  premiies  to  be  oonsidered  personal 
asiets.  Ezeontor,  etc.,  may  take  poBiession.  When  any 
mortgagee  of  real  estate,  or  any  assignee  of  sucn 
mortgagee,  shall  die  without  having  foreclosed  the 
right  of  reaemption,  the  mortgaged  premises,  and  the 
debt  secured  thereby,  shall  be  considered  as  personal 
assets  in  the  hands  of  his  executor  or  administrator, 
and  shall  be  administered  and  accounted  for  as  such ; 
and  if  the  mortgagee  or  assignee  shall  not  have  ob- 
tained possession  of  the  mort^ged  premises  in  his 
lifetime,  his  executor  or  administrator  may  take  pos- 
session thereof,  by  open  and  peaceable  entry,  or  by 
action,  in  like  manner,  as  the  deceased  might  have 
done  if  living.    [38  v.  146,  i  67.] 
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Mortirage  held  bv  teststor  affainiit  penon  named  as  executor 
of  his  will  pei'sonai  assets,  17  O.  964.  Mortgages  of  real  estate 
must  be  i-ocorded  in  the  office  of  the  county  i-ecorder  and  take 
effect  fi'om  the  time  they  ai'O  delivered  for  record,  $  4183,  of 
chattels  must  be  forthwith  filed  with  township  clerk,  etc., 
$  4150-4151,  and  reflled  within  thirty  days  next  preceding  the 
end  of  one  year  from  the  date  of  the  original  filing,  $  4165. 

2  6071.  Executor  or  administrator  may  diicliarge  mor^ 
gage.  PoMosfion  before  redemption.  In  case  of  the  re- 
demption of  any  such  mortgage,  the  money  paid 
thereon  shall  be  received  bv  the  executor  or  aammis- 
trator  of  the  deceased,  and  he  shall  thereupon  release 
and  discharge  the  mortgage;  and  until  such  redemp- 
tion, the  executor  or  administrator,  if  possession  shiu*^ 
have  been  taken,  either  by  himself  or  by  the  dc 
ceased,  ^tiall  be  seized  of  the  mortgaged  premises,  ic 
trust  for  the  same  persons,  whether  creditors,  nexi 
of  kin,  or  others,  who  would  be  entitled  to  the  money, 
if  the  premises  had  been  redeemed.    [38  v.  146,  3  68.] 

2  6072.  How  executor  or  administrator  to  foreclose 
mortgage.  Any  mortgage  belonging  to  the  estate  may 
be  foreclosed  by  the  executor  or  administrator  in  the 
same  manner  that  the  decedent  might  have  foreclosed 
the  same.    [38  v.  146,  {  69.] 

i  6078.  How  executor,  etc.,  may  compound  with  debtor. 
When  any  debtor  of  a  deceased  person  shall  be  un- 
able to  pay  all  his  debts,  the  executor  or  administra- 
tor, with  the  approbation  of  the  probate  court,  may 
compound  with  such  debtor,  and  give  him  a  dis- 
charge, UDon  receiving  a  fair  and  just  dividend  of  his 
estate  ana  effects,  or  such  part  of  said  debt,  as  said 
court  may  deem  beneficial  to  those  interested  in  the 
estate  of  said  deceased  person.    [38  v.  146,  §  70.] 

SALB  OF  PBBSONAL  PROPERTY,  AND  THE  SALE-BILL. 

i  6074.  What  personal  property  the  executor  or  ad- 
ministrator  may  sell  and  when  appndsment,  etc.,  not 
required.  The  executor  or  administrator  shall,  within 
three  months  after  the  date  of  his  bond,  sell  the 
whole  of  the  personal  property  belonging  to  the 
estate,  which  is  liable  to  the  payment  of  debts,  and 
is  assets  in  his  hands,  to  be  administered,  except 
promissory  notes,  and  all  claims,  demands  and  rights 
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in  action  which  can  be  collected  by  hi  in,  and  except 
bonds  ainl  stocks  wheh  the  sale  of  them  is  not 
necessary  for  the  payment  of  debts ;  and,  also,  except 
the  following: 

First — 8uch  as  the  widow  may  desire  to  take  at  the 
valuation  made  by  the  appraisers,  she  securing  pay- 
ment to  the  executor  or  administrator  therefor,  as 
other  purchasers. 

Second — Such  property  as  is  specifically  bequeathed 
shall  not  be  sold  until  the  residue  of  the  personal 
estate  has  been  sold,  and  is  found  by  the  executor  or 
administrator  to  be  insufficient  for  the  payment  of 
the  debts  of  the  estate. 

Third — ^The  executor  or  administrator  may  defer 
the  sale  of  the  emblements  or  annual  crops  raised  by 
labor,  which  were  not  severed  from  the  land  of  the 
deceased,  at  the  time  of  his  death,  beyond  the  three 
months  herein  prescribed  for  the  sale  of  the  assets ; 
and  the  same  mav  be  sold  before  or  after  they  are 
severed  from  the  land,  at  the  discretion  of  the  exe- 
cutor or  administrator,  and  in  the  mode  prescribed 
for  the  sale  of  other  goods  and  chattels:  provided, 
however,  that  when  by  the  terms  of  any  last  will 
the  testator  shall  express  a  wish  that  there  be  no  sale 
of  his  personal  property,  the  court  admitting  the  will 
to  probate  may,  at  its  discretion,  direct  the  omission 
thereof,  and  may,  also,  at  any  subsequent  period,  upon 
the  application  of  any  party  interested,  require,  and 
for  good  cause  shall  require,  such  sale  to  be  made ;  and 
provided  further,  that  when  by  the  terms  of  any  last 
will  the  testator  shall  expresB  a  wish  that  there  be  no 
appraisement  of  his  household  goods  and  fumiture, 
the  court  admitting  the  will  to  probate  may,  at  its  dis- 
cretion, direct  the  omission  of  such  appraisement,  but 
may,  at  any  time  thereafter,  re<^uire  such  appraise- 
ment to  be  made,  upon  the  application  of  any  party 
interested  therein.    [88  v.  348;  87  v.  298;  38  v.  146.] 

Executor,  etc.,  may  sell  at  pablic  lale  without  order  of  oourti 
580.S.499.517. 

The  right  of  the  widow  to  take  personal  property  at  the  ap- 


praisement is  not  limited  to  the  time  of  making  the  appraise- 

y  at  anv  time  within  the  three  months  allowed 
the  administrator  for  selling  the  same  exercise  this  rirht  until 
the  property  is  put  up  for  sale,  and  her  right  is  not  afrectc<t  by 


ment,  but  she  may  at  any 

jili 

or 

n  1 
market  value  of  the  property,  26  O.  8.  538.  Generally",  4  C.  C.  826. 
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2  6070.  How  property  may  be  doliTered  to  legatee. 
The  property  Bpecifically  bequeathed  may  be  deliv- 
ered over  to  the  legatee  entitled  thereto,  he  securing 
the  redelivery  thereof,  on  demand,  to  the  executor 
or  administrator ;  otherwise  the  same  shall  remain  in 
the  hands  of  the  executor  or  administrator,  to  be  dis- 
tributed or  sold,  as  may  be  required  by  law  and  the 
condition  of  the  estate.    [38  v.  146,  i  72.] 

Form.— Know  all  men  by  these  presentA,  that  we,  A.  6.,  C. 
D.  and  E.  F.,  are  held  and  flrml;^  bound  to G.  H.,  execntor  of  the 
last  will  and  testament  [or  administrator  with  the  will  annexed 
of  the  estate]  of  I.  J.,  deceased,  in  the  sum  of  [double  the  tfalue 
of  the  property]  for  the  payment  of  which  we  do  Jointly  and 
seTerally  bind  ourselves. 

The  condition  of  the  above  obligation  is  snch  that,  whereas, 
A.  B.  has  received  from  the  said  6.  H.  the  following  property 
specifically  bequeathed  to  him  by  the  last  will  of  said  I.  ti. 
[here  deaeribe  ttu property.]  Now,  therefore,  if  the  said  A.  B« 
shall  redeliver  said  property  in  as  good  order  and  condition  as 
the  same  was  in  when  received,  in  case  snch  propcrtv  shall  be 
re^nired  for  the  payment  of  the  debts  of  said  decedent,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  f  nil  force. 

^Signed^  etc) 

Executed  in  presence  of 

I  6076.  Fertonal  property  to  be  told  at  publio  vendue, 
nnlew  oonrt  otberwiee  order — not  to  be  sold  at  private 
eale  at  lets  than  appraised  valne,  nnlese,  eto.  The  sale 
of  personal  property  shall  be  made  at  public  venduo, 
after  at  least  fifteen  days'  notice  having  been  given 
in  some  newspaper  in  general  circulation  throughout 
the  county,  or  by  advertisement,  set  up  in  at  least 
five  public  places  in  the  county  where  such  sale  is  to 
take  place :  provided,  however,  that  the  court  mav 
for  good  cause  extend  the  time  for  sale ;  and  provided, 
further,  that  whenever  the  court  shall  be  satisfied, 
upon  good  and  sufi[icient  proof,  that  it  would  be  for 
the  advantage  of  the  estate  of  the  decedent  to  sell 
any  part  of  said  personal  estate  not  taken  by  the  widow 
at  the  valuation  made  by  the  appraisers,  at  private 
sale,  the  court  may  authorize  the  executor  or  admin- 
istrator to  sell  the  personal  estate,  or  any  part  or  parcel 
thereof  at  private  sale,  either  for  cash  or  upon  such 
other  terma  as  said  court,  may  in  its  discretion,  direct ; 
but  such  executor  or  administrator  shall  not  be  author- 
ized to  sell  such  property  at  private  sale,  at  less  than  its 
appraised  value,  unless  the  probate  court  shall  be  sat- 
ined by  the  affidavit  of  at  least  three  disinterested  per- 
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sons  that  such  property  can  not  be  sold  at  its  appraised 
value,  and  that  it  will  be  for  the  best  interest  of  the 
estate  to  sell  the  same  at  a  less  price,  in  which  case 
such  court  may  authorize  such  executor  or  adminis- 
trator to  sell  the  same  for  a  less  amount.  Should  any 
property  thus  ordered  to  be  Bold  at  private  sale,  be 
not  sold  within  six  months  from  the  time  of  such 
order,  or  within  such  other  time  as  may  be  fixed  in 
the  order,  then  said  probate  court  may  order  the  same 
to  be  sola  at  public  auction  in  the  same  manner  as 
though  a  private  sale  had  not  been  ordered.  [38  v. 
146,  f  73;  66v.  30,  §1.] 

ApplicaHon  to  neU  personal  property  at  private  safe.— In  the  matter 

of  tne  estate  of ,  deceased.   Probate  court, county,  Ohio : 

The  undersigned ,  of  the  estate  of ,  deceased,  respectfully 

represents  to  the  court  that  it  would  be  for  the  best  interest  of 
said  estate  to  sell  at  private  sale,  as  provided  by  law,  certain 
goods  and  chattels  of  said  deceased  as  mentioned  in  the  inven- 
tory' herein  filed.  He  therefore  asks  the  court  for  an  order,  au- 
thorizing him  to  sell  at  private  sale  for ,  the  appnUsed  value 

thereof,  the  following  personal  property,  to  wit: . 

___        • 

The  state  of  Ohio, county,  ss: being  duly  sworn 

says  the  statements  contained  in  the  above  application  are  true 
as  he  verily  believes. 

Sworn  to  before  me,  this day  of ,  189—. 

,  Probate  Judge. 

Notice  of  sate.- The  personal  property  belonging  to  the  estate 
of  A.  B.,  deceased,  will  be  sold  by  the  undersigned  at  public 

vendue,  at  the  late  residence  of  said  deceased on  the 

day  of ,  and  continue  from  day  to  day  thereafter  until  all 

the  property  is  sold. 

,  189—.  C.  D.,  Administrator  [or  Executor.] 

Stat«  of  Ohio, county,  C.  D.,  Administrator  [or  Executor] 

of  the  estate  of ,  deceased,  makes  oath  that  notice  of  the  sale 

of  the  personal  property  of  siiid  deceased,  of  which  the  above  is 

a  true  copy,  was county,  where  the  deceased  last  dwelt,  at 

least  fifteen  days  preylous  to  the  sale  of  said  property. 

C.  D.,  Administrator  [or  Executor.] 

Sworn  to  and  subscribed  before  me  this day  of ,  189—. 

Probate  Judge. 

By ,  Deputy  Clerk. 

Order  to  sen  pertonal  property  at  private  tale,  [Title.] 
To  A.  B..  administrator  of  the  estate  [or  executor  of  the  last 
will  and  testament]  of  C.  I).,  deceased. 

In  pursuance  of  an  order  and  decree  of  said  court^this  day  made 
in  the  matter  of  the  estate  of  C.  D.,  deceased,  you  are  hereby 
authorized  and  required  to  proceed  to  sell,  at  private  sale  at  not 
less  than the*appraised  value  thereof,  the  following- 
goods  and  chattels  belonging  to  the  estate  of  said  decedent,  to- 
Wit:  [Sere  give  list]  upon  the  following  terms,  to- wit: 
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The  defeiTod  payments  to  bear  interest  from  the  day  of  sale, 
and  to  be  secured  by  the  promissory  notes  of  the  purchaser, 
wltti  at  least  two  amply  responsible  sureties  thereon. 

You  will  return  this  order  within months  from  this  date 

and  forthwith  upon  the  execution  of  the  same,  together  with 
your  report  thei'eon  endorsed. 

Witness  my  hand  and  the  seal  of  said  court,  this day  of 

A.  D.  186 — 

Probate  Judge. 

8ale  of  notes  and  mortgages,  62  0. 8. 490, 517. 

i  Wyn,  Dispoiitioii  of  deflperate  oUdmi.  Upon  prop- 
er proof  being  made  by  an  executor  or  administrator 
to  the  probate  conrt  that  any  claim,  debt  or  deman<i 
whatsoever  belonging  to  the  estate  in  his  hands  to 
be  administered  and  accruine  in  the  lifetime  of  the 
deceased,  represented  by  such  executor  or  adminis- 
trator, is  desperate:  1st,  on  account  of  the  doubtful 
sol  veneer  or  actual  insolvency  of  the  person  or  per- 
sons owing  the  same;  2d,  on  account  of  such  debtor 
having  availed  him  or  herself  of  the  bankrupt  law  of 
the  United  States;  3d,  by  reason  of  some  legal  or 
eouitable  defense  which  such  debtor  or  debtors  shall 
allege  and  make  appear  against  the  same;  4th,  on 
account  of  the  smallness  of  such  claim  and  difficulty 
in  its  collection,  either  from  the  remoteness  of  the 
residence  of  the  debtor,  or  the  ignorance  of  the  ex- 
ecutor or  administrator  of  such  residence ;  the  court 
may  order  such  claim,  debt,  or  demand  to  be  com- 
pounded or  sold,  or  to  be  filed  in  such  court  for  the 
benefit  of  the  heirs,  devisees,  or  creditors  of  such  de- 
ceased person  as  will  sue  for  or  recover  the  same, 
giving  the  creditors  the  preference,  if  they  or  any  of 
them  apply  for  the  same  before  the  final  settlement 
of  the  estate,  and  such  order  of  the  court  shall  be  a 
sufficient  voucher  to  such  executor  or  administrator. 
[47  V.  28,  i  1.] 

{  607S.  When  notioe  of  application  to  oonrt  for  their 
sale  neoewnry — publioation  of  notioe.  In  all  cases  where 
anv  of  the  claims  or  demands  exceed  the  sum  of  ten 
dollars,  or  they  all  in  the  aggregate  exceed  the  aum 
of  five  hundred  dollars,  the  executor  or  administrator 
shall  give  notice  of  such  intended  application  to  said 
court  lor  such  order,  at  least  three  consecutive  weeks 
previous  to  the  day  on  which  the  application  is  to  be 
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made,  which  notice  shall  he  puhlished  in  some  news- 
paper havine  general  circulation  in  snch  county; 
out  if  there  he  no  newspaper  in  the  county,  then  m 
some  newspaper  haying  a  general  circulation  in  said 
county ;  hut  if  the  claims  are  numerous  they  need  not 
he  descrihed  in  such  notice.    [47  v.  28,  i  2.  J 

§  6079.  Pablio  or  private  lalot  terms  of  eoaponnd- 
ing  to  be  fixed  in  order.  If  the  court  shall  order  a  sale 
of  such  dehts  or  demands,  the  executor  or  adminis- 
trator shall  give  puhlic  notice  as  aforesaid,  of  the 
time  and  place  of  sale,  three  consecutive  weeks  prev- 
ious to  the  day  of  sale,  at  which  they  shall  be  sold  to 
the  highest  bidder;  but  the  court  may,  in  its  discre- 
tion, order  a  private  sale  of  such  debts  and  demands, 
in  like  manner  and  for  like  reasons  as  provided  for 
the  private  sale  of  goods  and  chattels;  and  if  the 
court  authorize  the  compounding  of  such  claims  or 
any  of  them,  the  court  shall  in  the  order  fix  the  sum 
for  which  the  same  may  be  compounded.  [47  v.  28, 
i  3.] 

{  6080.  How  corporation  itoek  lold.  The  executor 
or  administrator  may  sell  either  at  public  or  private 
sale  any  railroad  stock  or  other  stock  or  shares  in  any 
corporation ;  but  if  he  sell  at  private  sale,  it  shall  be 
for  a  sum  not  less  than  shall  be  for  that  purpose  fixed 
by  an  order  of  the  probate  court.    [60  v.  95,  ?  L] 

Sale  without  order  of  court  not  void,  11  Bull  67,  8ee520. 8. 517. 

2  6081.  What  credit  to  be  given.  In  all  sales  of 
personal  property  a  credit  shall  be  given  by  the  ex- 
ecutor or  administrator,  of  not  less  than  three  and 
not  more  than  nine  months,  unless  otherwise  ordereil 
by  the  court,  when  the  amount  purchased  exceeds 
three  dollars.    [38  v.  146,  §  74.] 

{  6088.  Security  to  be  taken.  Notes  or  bonds,  with 
two  or  more  approved  sureties,  shall,  in  all  cases  of 
sale  on  credit,  oe  taken  by  the  executor  or  adminis- 
trator.   [38  V.  146,  ?  75.]. 

An  admmiBtrator,  in  disposing  of  the  personal  property  of 
the  estate,  without  proper  security  for  its  payment,  is  guilty  of 
a  breach  of  official  duty,  and  for  any  damage  or  loss  thereby 
occasioned  to  the  estate,  he  av^  his  suretiea  are  liable,  19  O.  S. 
87. 
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J  6088.  When  executor  or  adminiitrator  not  liable 
for  lots.  An  executor  or  administrator  shall  not  be 
responsible  for  any  loss  happening  by  the  insolvency 
of  the  purchaser  at  such  sale,  or  his  sureties,  if  satis- 
factorjr  evidence  is  adduced,  that  such  executor  or 
administrator  proceeded  with  due  caution,  in  taking 
security,  and  has  used  due  diligence  to  collect  said 
notes  and  bonds.    [38  v.  146,  {  76.] 

i  6084.  Executor  or  adminietrator  to  make  out  lift  of 
articles  liable  to'  lale — ^Buty  of  clerk  of  niA  lale.  The 
executor  or  administrator  shall,  previous  to  any  pub- 
lic sale^  make  out  a  list  of  all  the  articles  mentioned 
in  the  inventory,  which  are  liable  to  sale,  in  the  or- 
der they  are  set  down  in  the  inventory,  whether  the 
same  are  destroyed,  taken  by  the  widow  at  the  ap- 
praisement, or  otherwise  forthcoming  or  not;  and 
some  suitable  clerk,  who  is  not  interested  in  the  es- 
tate, shall,  at  the  time  of  sale,  place  opposite  to  each 
it  m  upon  said  list,  the  names  of  the  purchaser  or 
purchasers,  and  the  amount  for  which  the  item  men- 
tioned, or  any  part  thereof,  was  sold ;  and  if  there  be 
any  articles  on  said  list  which  shall  not  be  sold,  the 
clerk  shall  enter  opposite  to  such  article^  the  words 
"  not  sold,"  or  the  words  *'  taken  by  the  widow  at  the 
appraisement,"  or  other  statement,  according  to  the 
fact ;  and  if  any  articles  be  sold,  which  are  not  men- 
tioned in  the  inventory,  the  same  shall  be  so  desig- 
nated on  the  sale  bill  by  the  clerk.     [38  v.  146,  i  77.] 

i  6085.  Construotion  of  preceding  section.  Nothing, 
contaiped  in  the  preceding  section  shall  be  so  con- 
strueil  as  to  require  the  executor  or  administrator  to 
sell  each  article  in  the  order  in  which  the  same  is 
stated  in  the  list  taken  from  the  inventory,  nor  to  re- 
quire articles,  which  are  mentioned  in  the  list,  under 
a  single  item,  to  be  put  up  and  sold  together;  but  that 
the  articles  mentioned  in  the  sale  bill  shall  be  stated 
in  the  same  order  in  which  they  are  entered  upon  the 
inventory ;  so  that  the  same  may  be  readily  compared 
bv  the  court,  and  by  parties  interested  in  the  estate, 
[fc  v.  146,  i  78.] 


{6086 
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i  6086.  Bale  bill  to  be  ligned  by  olerk,  gwom  to  by 
the  ezeontor  or  ftdmimstrator  and  filed — ^retume  of  private 
lale.  The  sale-bill  shall  be  signed  by  the  clerk,  and 
the  executor  or  administrator  shall  make  oath  before 
some  officer,  authorized  to  administer  oaths,  that  the 
same  is,  in  all  respects,  correct,  to  the  best  of  his 
knowledge  and  belief ;  the  sale-bill,  with  a  certificate 
of  such  oath  annexed  thereto,  shall  be  filed,  by  the 
executor  or  administrator,  in  the  probate  court,  with- 
in six  weeks  from  the  time  of  such  sale,  and  all  re- 
turns of  private  sales  shall  be  sworn  to  by  the  execu- 
tor or  administrator.    [38  v.  146,  i  79.] 

Sale  bill  of  the  personal  property  belonging  to  the  estate 
of  A.  Bm  deceaned,  sold  at  public  auction  b^  C.  D.,  adminis- 
trator of  the  estate  [or  executor  of  the  last  will  and  testament] 
of  said  decedent,  on  the day  of ,  A.  D.  189—. 


NO.    OF 
ITEM. 


PROPERTY    AS    IN- 
VENTORIED. 


VALUE  AS 
INVENTORIED. 


Ct8 


PURCHASER 


PRICE. 


I       CtS 


I  hereby  certify  the  foregoing  sale  bill  to  be  correct, 

,  Clerk  of  sale. 


State  of  Ohio, 


County,  «a:    Personally  appeared  before 


me,  the  undersigned.  Judge  of  the  Probate  Court  of  said  county, 
C.  I).,  administrator  of  the  estate  [or  executor  of  the  last  wul 
and  testament]  of  A.  B.,  deceased,  who  being  sworn  says  that 
the  foregoing  sale  bill  of  the  personal  property  of  the  said  de- 
ceased IS  in  all  respects  correct  according  to  the  best  of  faia 
knowledge  and  belief.  CD. 

Sworn  to  and  subscribed  before  me  this day  of , 

188  -.  ,  Probate  Judge^ 

Form  of  return  of  private  sale  ($  641i) : 


Rtate  of  Ohio, 


County,  M.    In  Pi'obate  Court. A.  B., 


ndmintstrator  of  the  estate  jor  executor  of  the  last  will  and 
testament]  of  C.  D.,  deceased,  being  duly  sworn,  says  that  in 
obedience  to  the  foregoing  oi-der.  he  sold  said  goods  and  chattels, 

commencing  on  the day  of ,  A.  D.  189—,  and  closing 

on  the day  of ,  A.  D.  189—,  for  the  sum  of 

dollara,  said  sum  being  the  appraised  value  of  the  same,  and 
the  highest  price  he  could  get  after  having  made  diligent  en- 
deavor to  obtain  the  best  price  for  said  property. 

A  detailed  schedule  and  list  of  said  sale  is  herewith  returned 
and  filed,  A.  B.,  Administrator,  etc. 

Sworn  to  and  subscnbed  before  me,  tiiis- day  of , 

A.  D.  189.-.  s  Probate  Judge. 
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i  6087.  E9V  return  of  tale  bill  enforced.  If  any 
executor  or  administrator  shall  refuse  or  neglect  to 
return  the  said  sale-hill,  or  fail  to  make  return  of  any 
private  sale,  within  six  weeks  after  the  sale,  the  same 
proceedings  may  he  had  against  him  and  his  sureties, 
as  are  provided  in  cases  of  neglect  or  refusal  to  return 
an  inventory.    [38  v.  146,  ?  80.] 

)0047. 

THE  NOTICE  TO    CREDITORS:    THE  AUTHENTICATION  AND 
PAYMENT  OF  DEBTS,  AND  PAYMENT  OF  LEGACIES. 

2  6088.  When  and  how  exeontor  or  adminietrator  to 
give  notice  of  his  appointment.  Every  executor  or  ad- 
ministrator shall,  within  three  months  after  ^ving 
bond  for  the  discharge  of  his  trust,  cause  notice  of 
his  appointment  to  be  published  in  some  newspaper 
of  general  circulation  in  the  county,  in  which  the 
letters  were  issued,  for  three  consecutive  weeks.  [38 
V.  146,  J  81.] 

form.— The  andcrsigned  has  been  duly  appointed  executor 
of  the  last  will  and  testament  [or  administrator  or  administra- 
tor de  bonUnon  of  the  estate]  of  A.  B.,  deceased,  late  of 

County « Ohio. 

day  of ,  188—  C D . 

A  notice  of  appointment  is  eood,  though  the  fact  of  the  ap- 
pointment is  not  expressly  and  explicitly  stated  therein,  and 
the  notice  consists  merely  of  a  demand,  officially  signed  by  the 
administrator,  that  all  persons  indebted  to  the  estate  come  for- 
ward and  make  payment;  and  that  all  persons  having  claims 
against  the  same  are  notified  to  present  the  same,  2  O.  S.  156. 

i  6089.  Affidavit  a«  evidenoe  of  notioe.  An  affidavit 
of  the  executor  or  administrator,  or  of  the  person  em- 
ploved  by  him  to  give  such  notice,  being  made,  filed, 
ana  recorded,  together  with  a  copy  of  flie  notice,  in 
the  probate  court,  within  one  year  after  giving  bond 
as  aforesaid,  shall  be  admitted  as  evidence  of  the  time, 
place,  and  manner  in  which  the  notice  was  given. 
[38  V.  146,  i  82.1 

Form, — State  of  Ohio, county,  m.     Personally 

appeared  before  me,  a  notary  public[in'and  for county, 

for  the  publishers  of  Irmming  newapaper]  who,  being 

duly  Bwom  says  that  the  annexed  advertisement  was  published 
In  the a  newspaper  printed  and  of  general  circulation 
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m  said  county  for  thr«e  consecutive  weeks,  commencing  upon 

the day  of 18 and  that  each  insertion  was 

upon day.  [//  th^  newspaper  ha%  also  a  daily  edition,  add] 

Affiant  further  says  that  a  daily  and  weekly  edition  of  said 
newspaper  is  published,  and  that  the  circulation  of  the  daily 
in  this  county  exceeds  that  of  the  weekly,  and  that  the  cost  of 
publication  in  the  daily  does  not  exceed  that  of  the  weekly. 

Sworn  to  and  subscribed  before  me  this —day  of 

A.  D.  18 

Notary  Public  in  and  for  county,  Ohio. 

-  §  6090.  In  what  order  debts  to  be  paid.  Every  exe- 
cutor or  administrator  shall  jiroceed  with  diligence  to 
pay  the  debts  of  the  deceased,  and  sliall  apply  the 
assets  to  the  payment  of  debts  in  the  following  order: 

First  -The  funeral  expenses,  those  of  the  last  sick- 
ness, and  the  expenses  of  administration. 

Second— The  allowance  made  to  the  widow  and 
children  lor  their  support  for  twelve  months. 

Third— Debts  entitled  to  a  preference,  under  the 
laws  of  the  United  States. 

Fourth — Public  rates  and  taxes,  and  sums  due  the 
state  for  duties  on  sales  at  auction. 

Fifth  —To  every  person  who  shall  have  performed 
manual  labor  in  the  service  of  the  deceased,  during 
his  life  time,  out  of  any  funds  that  shall  come  into  his 
hands  as  such  administrator  or  executor,  before  the 
payment  of  the  general  creditors,  the  full  amount  of 
the  wages  due  to  such  person  for  such  labor  per- 
formed within  twelve  months  preceding  the  death  of 
the  party  for  whom  such  labor  was  performed,  not 
exceedinffone  hundred  and  fifty  dollars. 

Sixth— Debts  due  to  all  other  persons. 

And  if  there  be  not  enough,  after  paying  any  one 
of  said  classes,  to  pay  all  the  debts  of  the  next  of  the 
other  classes,  all  tne  creditors  of  the  latter  class  shall 
be  paid  ratably,  in  proportion  to  their  respective  debts ; 
and  no  pavment  snail  be  made  to  creditors  of  any  one 
class,  until  all  those  of  a  preceding  class  or  classes,  of 
whose  (claims  the  executor  or  administrator  shall  have 
had  notice,  shall  be  fully  paid.  [80  v.  78 :  38  v.  146, 
§83;  64  V.  211.] 

First^Applles  to  estate  of  deceased  married  woman,  though 
such  deceased  left  surviving  her  a  husband  having  property,  44 
0. 8. 184;  see  generally,  10  Bull.  888.  Attorney's  fees,  G2  O.  a 
200|  20d> 
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Second— fiee  2  6040  n.  Land  may  be  sold  to  pay  the  allowance 
for  the  support  of  the  widow  and  her  cbildren,  18  0. 8. 234.  This 
section  1b  an  expressed  declaration  that  the  year's  allowance  to 
a  widow  is  a  debt  of  the  estate  and  that  she  is  a  creditor  thereof. 
2  C.  G.  S96.    Effect  of  ante-nupUal  contract,  35  BulL  16L 

Third— See  $  $  SMtt,  3467  U.  S.  Bey.  Stat. 

Fourth— Taxes  on  real  and  personal  property,  $  $  S784,  S846, 
2H47,  3H40,  2851.  CIntrv  for  taxation  when  some  or  executors  re- 
side without  limits  of  city,  10  O.  S.  4;{1.  Administrator  having 
no  personal  assets  may  apply  for  order  to  sell  lands  to  pay  taxes, 
8  O.  S2.  He  is  not  authorized  to  pay  taxes  levied  on  real  estate 
after  decedent's  death,  6  O.  287.  where  administration  of  an 
estate  is  committed  to  two  or  more  persons  residing  in  dilTerenl 
counties  the  ^^moneys,  credits  and  investments"  belonging  to 
the  estate  must  be  listed  for  taxation  under  $  2785  in  the  county 
where  the  administrator  having  actual  possession  and  contrcM 
of  the  property  to  be  listed  resides  at  the  time  of  listing,  42  O. 
S.  405.  The  heir  must  pay  taxes  upon  land  alter  ancestor's  death, 
6  O.  227.    Collateral  inheritance  tax,  p.  S22. 

An  administrator  can  not  be  allowed  directly  or  through  his 
attorney,  to  compromise,  adjust,  and  settle  claims  against  the 
estate  for  which  ne  is  acting  for  less  than  their  face  value  and 
put  the  difference  in  his  own  pocket ;  and  the  rule  is  the  same 
whether  the  agent  or  attorney  acts  for  such  administrator  offi- 
cially or  personally,  and  whether  he  acts  in  making  such  settle- 
ment as  we  attorney  of  the  administrator  solely  or  for  him 
and  others  with  a  view  to  their  joint  profit,  and  in  either  case 
the  benefits  received  must  inure  to  the  benefit  of  the  estate,  82 
O.  S.  632.  Where  a  contract  is  executed  and  the  legal  title  to 
the  property  has  not  passed  the  administrator  of  the  deceased 
party  possesses  the  power  to  compromise  and  rescind  the  con- 
tract where  it  may  reasonably  be  considered  for  the  interest  of 
the  estate  to  make  such  settlement,  4  O.  8. 1.  While  the  personal 
representative  of  an  estate  may  at  his  discretion  perform  or  re- 
scind the  contract  of  his  intestate  imposing  an  obligation  or  duty 
as  may  be  for  the  best  interests  of  the  estate,  his  acts  are,  as  a 
genenu  rule,  subject  to  the  approval  of  the  court,  8  O.  8.  450. 

I  6091.  Previoui  leotioii  not  to  affsot  lien.  Nothing 
in  the  preceding  section  shall  affect  or  impair  any  lien, 
legal  or  eqaitable,  which  any  creditor  or  other  person 
shall  have  upon  the  personal  estate  of  the  deceased 
during  his  life-time.    [38  v.  146,  i  84.] 

Upon  the  decease  of  a  debtor,  his  estate  real  and  personal, 
stands  for  the  payment  of  his  general  creditors  alike,  and  one 
creditor  can  not  by  superior  diligence  acquire  a  superior  right 
over  the  others,  I O.  S.  298.  The  individual  creditors  of  ade- 
oeaaed  member  of  a  firm  can  not  claim  a  preference  In  the 
decedent's  individual  estate  as  against  the  creditors  of  the  firm, 
0  0. 103.  A  creditor  can  not  by  making  a  levy  subsequent  to 
the  death  of  his  debtor,  under  a  judgment  obtained  against  him 
before  his  death,  obtain  a  lien  upon  either  his  personal  or  real 
estate  in  preference  to  other  creditoiv,  5  O.  221.  A  sale  under 
such  levy  is  void,  2  O.  287.  See  generally,  2  G.  C.  R.  386 ;  48  O.  a 
545,549. 
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2  6092.  Claimi  against  eitate.  How  aathentioated« 
Bzpeniei  of  «nthentioation.  By  whom  allowed.  Upon 
any  claim  being  presented  against  the  estate  of  any 
deceased  person,  the  executor  or  administrator  may 
require  satisfactory  vouchers  in  support  thereof^  and 
also  the  affidavit  of  the  claimant,  that  such  claim  is 
justly  due,  that  no  payments  have  been  made  thereon, 
and  that  there  are  no  set-offs  against  the  same  to  the 
knowledge  of  such  claimant ;  which  oath  may  be  taken 
before  any  justice  of  the  peace,  or  other  officer  au- 
thorized to  administer  oaths,  and  the  expense  thereof 
shall  be  allowed  by  the  executor  or  administrator,  if 
the  claim  itself  is  allowed.     [38  v.  146,  i  86.] 

For»n.— state  of  Ohio,  county,  «».— A.  B.,  being  duly 

Bworn.  says  he  is  the  owner  of  the  anncxc<l  claim  against  the  es- 
tate of  C.  D.,  deceased,  that  the  same  is  justly  due :  that  no  pay- 
ments have  been  made  thei'eon  [except  Huch  as  appear  thereon 
credited]  and  that  there  are  no  set-offs  against  the  same  to  the 
knowlege  and  belief  of  affiant. 

A.  B 

Sworn  to  and  subfloribed  by  A.  B.  before  me  this day  of 

-A.  D.  188- 


2ndor9ement  on  ctotm.— Allowed  as  a  valid  claim  against  the 
estate  of  CD.,  deceased.  E.  F.  Administrator. 

Note8,—Rea8onaMe  time  allowed   for  examining  claim,  13  O. 
41,    Presentation  waivett  by  taking  issue  on  valiiflty  of  claim, 
98  O.  S.  45^.    Necessity  of  presentation  does  not  apply  to  ravi  val 
of  action,  29  O.  577.    Allowance  not  conclusive  of  validity ,  S9 
O.  8.112,  $  6216.    Presentation  to  administrator  de  bonis  non^ 
after  allowance  by  administrator  unnecessary,  89  O.  S.  112, 
Where  an  administrator  has  seen  and  examined  a  claim  againtst 
the  estate,  and  is  subsequently  requested  to  allow  it,  w^hich  he 
refuses  to  do,  such  claim  being  present  in  the  pocket  of  its 
owner,  and  the  administrator  so  told,  a  formal  pi*esentation  of 
the  claim  is  not  necessary,  but  may  be  presumed  to  be  waived, 
16  O.  8. 15,  see  9  G097  n.    It  is  error  not  to  admit  letter  of  admin- 
istrator In  evidence  to  show  rejection  of  claim  or  cron-examinc 
witness  as  to  letter,  1  C.  C,  R.  531.  Waiver,  10  C.  C.  652. 

The  aUowance  of  a  tdaim  is  prima  Jade  evidence  of  the  liability 
of  the  estate  for  the  debt,  not  conclusive,  8  0. 248.  A  distinct  re- 
fusal to  allow  a  claim  by  an  executor  telling  the  creditor  to 
consider  it  rejected  is  a  rejection,  14  O.  S.  122.  Where  the  same 
person  is  administrator  of  the  creditor  as  well  as  the  debtor  es- 
tate no  formal  presentation  or  allowance  of  the  claim  within  four 
years  from  the  date  of  the  bond  of  the  administrator  of  the 
debtor  estate  is  necessary,  89  O.  S.  112, 122.  Payment  of  a  part  of 
a  claim  by  administrator  without  disputing  the  balance  is  a  suf- 
ficient allowance  of  the  whole  claim.  The  administrator  may 
require  proof  by  vouchers  and  affidavit,  but  unless  he  requires 
It  such  strict  formal  preaentatlon  is  not  necessary,  3  Q,  0.  431. 
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Where  the  affidavit  accompanying  the  note  was  Infonnal  bat  no 
objection  was  taken  to  the  informal  Itlefi  and  the  claim  was  re- 
jected on  its  merits  by  Indorsement  on  the  back  the  technical 
objection  to  the  affidavit  was  held  waived,  Id.  Where  an  orig- 
inal note  wa^  presented  with  an  affidavit  that  the  note  waa  a  just 
claim;  that  all  the  pavments  made  thereon  were  endorsed 
thereon  and  by  a  clerical  error  the  amount  was  understated  but 
the  whole  claim  was  rejected  it  was  held  that  the  claimant  might 
sue  for  the  full  amount  dtie  on  the  note,  Id.  After  a  mortgage 
creditor  bad  obtained  decrees  for  sale  of  the  mortgage  premises 
of  the  debtor  the  debtor  died.  The  will  gave  the  executor 
power  to  sell  the  lands  of  the  debtor.  The  holder  of  the  mort- 
gages agreed  with  executor  that  the  latter  might  sell  the  lands 
aiid  account  for  the  proceeds,  this  was  held  an  "  allowance,"  40 
O.  S.  528.  In  an  action  against  an  administrator  it  Is  essential 
to  prove  a  presentation  of  such  claim  to  the  administrator  and 
its  rejection  or  what  is  equivalent  thereto  by  him  or  to  show 
some  other  reason  iwhy  the  administrator  Is  liable  to  be  sued 
notwithstanding  the  proylaiona  of  1 6118, 1  C.  C.  6S1.    Taxes,  48 

0.  a  111. 

2  6098.  Bonbtftil  olaims  agaiiiBt  an  estate  to  be  referred 
to  arbitration.  If  the  executor  or  administrator  doubt 
the  justice  of  any  claim  presented,  and  verified  as 
aforesaid,  he  may  enter  into  an  agreement  in  writing, 
with  the  claimant,  to  refer  the  matter  in  controversy 
to  three  disinterested  persons,  who,  if  the  claim  does 
not  exceed  one  hundred  dollars,  shall  be  approved  of 
by  a  justice  of  the  peace  of  the  county  in  which  the 
letters  were  issued ;  or  if  the  claim  exceed  one  hun- 
dred dollars,  the  referees  shall  be  approved  of  by  the 
probate  judge  of  such  county.    [50  v.  126,  §1-] 

Ftyrm  of  agreemerU  to  re/pr.— Whereas,  the  undesigned  A . 
B.,  holds  a  claim  against  the  estate  of  C.  D.,  deceased,  in  the 
Hum  of  —  dollars  [state  the  nature  of  the  claim]  which  he 
htxa  pre8entc<i  for  allowance  to  £.  F.,  the  executor  of  the  last 
will  and  testament  of  {or  administrator  of  the  estate  of  1, said 
decedent :  Whereas  said  defendant  £.  F.,  disputes  the  vaiidi ty 
of  said  claim  [or  denies  that  the  claim  is  a  Just  debt  against 
said  estate.l  It  is  therefore  a/^eed  between  the  said  A.  6.  and 
E.  F.,  to  refer  the  matter  in  dispute  to  the  arbitration  of  G.  H. 

1.  J.  and  K.  L.,  who  shall  be  subject  to  the  approval  of  M.  N., 

of County  [in  which  letters  were  issued.  \     [But  if  the 

claim  does  not  exceed  one  hundred  dollars  say]  who  shall  be 

subject  to  the  approval  of  O.  P.,  a  iustice  of  the  peace,  of 

County  {where  letters  were  issued)^  that  this  agreement  with 
the  approval  of  said  referees  shall  be  filed  with  said  O.  P.  (or 
any  other  Jttstiee  of  the  county  the  parties  may  agree  upon) 
and  such  further  ])rocoedlngB  shall  be  had  before  said  justice 
ae  the  statute  provides. 

Dated day  of 188-  ISigned.] 

Indorsement.— I  approve  the  referees  within  named. 

day  of I8»—  ■    Probate  Judge, 

or  Justice  o/  the  Peace  of  —  county. 
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It  is  not  neoeasarv  under  this  section  that  an  action  lie 
brought  on  the  awara,  but  the  court  mav  enter  Judgment  on 
the  award  when  made,  11  Bull  117.  Rejection  of  claim  by  exe- 
cutor on  which  suit  has  been  broiitcht  does  not  estop  him  from 
submitting  it  to  arbitration,  Id.  The  power  of  an  executor  or 
administrator  to  submit  to  arbitration  a  disputed  claim  is  not 
affected  by  the  provisions  of  the  statute  which  authorises  the 
submission  of  such  disputed  claims  to  referees,  9  O.  S.  888. 

J  6094.  How  proceeded  on  if  olaim  ii  len  than  one 
hundred  dollan.  If  the  amount  of  said  claim  so  re< 
f erred  shall  not  exceed  one  hundred  dollars,  upon 
filing  the  agreement  of  reference  and  the  approval  of 
the  referees,  with  such  justice  of  the  peace  as  the 
parties  may  agree  upon,  the  justice  shall  docket  the 
cause,  appoint  a  day  oi  trial,  issue  a  citation  for  the 
referees,  and  subpoenas  for  witnesses ;  and  the  cause 
shall  be  regulated,  and  shall,  in  all  thin^,  proceed 
as  is  provided  for  arbitration  before  justices  of  the 
peace,  except,  that  if  judgment  is  rendered  against 
the  executor  or  administrator  for  the  debt,  damages 
or  costs,  it  shall  be  rendered,  and  execution  shall 
issue  thereon,  as  in  actions  against  executors  and  ad- 
ministrators.   [38  V.  146,  S  87.] 

See  $6566-6673,  arbitrations  Ijefdro  justices  of  the  peace. 

J  6095.  Id.  If  it  exoeede  one  hundred  dollars.  But  if  the 
claim  so  referred  to  arbitration  exceed  one  hundred 
dollars,  upon  filing  the  agreement  of  reference,  in  the 
probate  court  of  the  county  in  which  the  letters  were 
issued,  the  probate  judge  snail  docket  the  cause,  and 
make  an  order  referring  the  matter  in  controversy  to 
the  referees  as  selected.    [88  v.  124 ;  38  v.  146,  {  88.] 

2  6096.  Befisrees  to  report  to  court.— Proeeedlxigs,  pow- 
ers, and  compensation  of  reftoees.— Costs.  The  referees 
shall  thereupon  proceed  to  hear  and  determine  the 
matter,  and  make  their  report  thereon  to  the  said 
probate  court;  and  the  same  proceedings  may  be  had 
before  said  referees,  in  all  respects ;  the  referees  shall 
have  the  same  powers,  be  entitled  to  the  same  compen. 
sation,  as  if  the  reference  were  made  under  the  provis 
ions  made  for  arbitrations  under  a  rule  of  the  court 
of  common  pleas ;  and  the  court  may  set  aside  tht 
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report  of  the  referees,  or  appoint  others  in  their 
places,  or  confirm  sudi  report,  and  adjudge  costs,  as 
in  actions  against  executors  u\u\  ailministrators ;  and 
the  judgment  of  the  court  tiiereupon  shall  be  valid 
and  effectual,  in  all  respects,  as  in  other  cases.  [90  y. 
200 ;  38  V.  146,  i  89.] 

When  the  probate  Judge  approyes  of  the  referees,  his  duty 
and  an  then  ty  in  the  matter  end,  and  the  reference  must  be 
perfected  in,  and  the  report  of  the  referees  made  to  the  court  of 
common  pleas  and  there  disposed  of,  16  O.  S.  173.  See  $  6801  et 
seq,  9  Bun  244;  11  Bull  117. 

2  6097.  When  olaim  barred  if  not  sued  within  six 
months  after  rcjeetion — What  deemed  a  r^eetion.  If  a 
claim  against  the  estate  of  any  deceased  person  be 
exhibited  to  the  executor  or  administrator,  before 
the  estate  is  represented  insolvent,  and  be  disputed 
or  rejected  by  htm,  and  the  same  shall  not  have  been 
refeired,  the  claimant  shall,  within  six  months  after 
such  dispute  or  rejection,  if  the  debt,  or  any  part 
thereof,  be  then  due,  or  within  six  months  after aome 
part  thereof  shall  have  become  due,  commence  a  suit 
for  the  recovery  thereof,  or  be  forever  barred  from 
maintaining  any  action  thereon ;  and  no  action  shall 
be  maintained  thereon  after  the  said  period,  by  any 
other  person  deriving  title  thereto  from  such  claim- 
ant. A  claim  shidl  1^  deemed  disputed  or  rejected, 
if  the  executor  or  administrator  snail,  on  presenta- 
tion of  the  vouchers  thereof,  refuse,  on  demand  made 
for  that  purpose,  to  indorse  thereon  his  allowance  of 
the  same  as  a  valid  claim  against  the  estate.  [38  v. 
146,  i  90.] 

Sufficiency  of  presentation,  QOltt,  n.  Refusal  to  allow  a  ^^-e- 
Jection"  within  the  meaning  of  act,  (1  Cur.  708)  14  ().  8. 12S; 
must  precede  action,  13  O.  41.  Error  not  to  admit  evidence  as 
to  rejection,  ICC.  R.  531.  Specific  demand  for  indorsement 
of  rejection  or  allowance  need  not  be  averred  or  proved,  28  O. 
S.  684.  Limitation  of  action,  six  months  after  rciJection,  4  O.  S. 
272;  2  W.  L.  M.  640;  2  C.  C.  R.  140.  Limitation  of  six  months 
does  not  apply  when  claim  Is  allowed,  29  O.  S.  669;  89  O.  S. 
112, 121.  Setting  aside  the  will  does  not  excuse  non-presenta- 
tioB,  880.  S.  413.  Payment  of  part  of  a  claim  by  an  administrator 
without  disputing  the  balance  is  a  sufficient  allowance  of  the 
whole  claim,  39  0. 8. 112.  Verbal  notice  to  the  admiiiistrator  of  au 
estate  by  the  widow  of  the  deceased  not  to  allow  a  specified  claim 
agaiust  the  estate  is  not  sufficient  proof  of  fraud  on  the  part  of 
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the  administrator  for  afterward  making  such  allowance.  Id, 
Where  the  same  person  is  administrator  of  the  creditor  as  well 
as  the  debtor  estate,  no  formal  presentation  or  allowance  of  the 
clnim  within  four  years  from  the  date  of  the  bond  of  the  ad- 
ministrator of  the  debtor  estate  is  necessary,  but  in  such  ca^e 
the  claim  is  extinguished  as  soon  as  funds  applicable  to  its  pay- 
ment come  to  the  nands  of  the  administralor.  /d. 

Under  this  section  it  is  enx^r  in  the  court  below  to  render 
Judgment  against  the  estate  of  the  deceased  pei'son  upon  a 
claim  due  and  disallowed  more  than  six  montns  prior  to  the 
(Mtmmencementof  the  action.  The  failure  of  the  executor  to 
i  lead  in  bar  such  statute  does  not  give  a  right  to  such  Judg- 
ment, 2  ('.  C.  R.  140.  By  this  section  a  creditor  whose  claim  is 
rejected  "shall  commence  a  suit  thereon"  within  six  mouths 
or  be  barred.  This  is  not  a  special  proceeding  but  a  civil  action. 
8  C.  C.  448.  Waiver,  10  C.  C.  652.  Not  disputing  or  rejecting  a 
claim  an  allowance,  12  C.  C.  46.  Action  within  six  months  after 
rejection  dismissed  otherwise  than  on  the  merits  takes  case  out 
of  limitation,  12  Id.  31.  Neither  demand  for  legacy,  60  O.  S.  13, 
nor  ailditions  to  tax  returns,  48  O.  8.  89,  nor  Judgment  against 
administrator,  5  C.  C.  lU,  118,  need  be  presented  before  suing. 

i  6098.  When  claim  shall  be  rejected  at  initance  of 
heir  or  creditor — Action  against  administrator  or  ezeon- 
tor — parties — costs.  If  any  lieir  or  creditor  of  a  de- 
ceased person,  or  any  person  who  has  purchased,  or 
claims  to  hold,  by  purchase  or  otherwise,  from  such 
heir,  any  lands  or  other  property  inherited  by  such 
heir  from  such  decedent,  shall  file  in  the  probate  court 
of  the  county  in  which  administration  is  taken  out 
on  any  estate,  a  written  requisition  on  the  adminis- 
trator or  executor,  to  disallow  and  reject  any  claim 
presented  for  allowance,  and  whether  said  claim  has 
been  allowed  or  not,  but  which  has  not  been  paid  in 
full,  and  shall  enter  into  an  undertaking,  with  suffic- 
ient surety,  to  be  approved  by  the  probate  judge, 
conditioned  to  pay  all  costs  and  expenses  of  contest- 
ing such  claim,  in  case  it  shall  be  finally  allowed, 
such  claim  shall,  in  such  case  be  disallowed  and 
rejected  by  such  administrator  or  executor,  and  the 
holder  of  such  claim  shall  be  required,  within  six 
months  after  such  rejection  of  such  claim,  to  bring 
his  action  against  such  administrator  or  executor,  to 
enforce  such  claim,  and  if  he  recover,  the  judgment 
shall  be  against  the  said  administrator  or  executor; 
and  in  such  action,  such  heir,  creditor,  or  other  per- 
son claiming  to  hold  such  property,  shall  be  made  a 
party  defendant  with  such  administrator  or  executor, 
and  shall  have  the  right  to  plead  and  make  any  de- 
fense to  such  action  which  such  administrator  or 
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executor  could  make ;  whenever  such  written  requisi- 
tion and  undertaking  shall  be  so  filed  in  the  probate 
court,  the  probate  judge  shall  at  once  notify  such 
adminstrator  or  executor  thereof;  and  such  adminis- 
trator or  executor  shall  thereupon  at  once  notify  the 
holder  of  such  claim  that  such  claim  is  rejected  and 
disallowed ;  and  if  the  proceedings  shall  have  been 
commenced,  to  sell  the  lands  of  such  decedent  to  pay 
such  claim,  such  proceedings  shall  be  stayed,  and  no 
further  order  or  decree  taken  therein,  until  after  the 
validity  of  such  claim  shall  have  been  determined, 
and  if  the  plaintiff  recover,  the  judgment  shall  bo 
against  the  administrator  or  executor,  but  the  costs 
shall  be  awarded  against  the  party  filing  the  requisi- 
tion to  disallow  the  claim.    [74  v.  91,  2  1] 

Bond  to  reject  claim,— Know  all  men  bv  these  prestmts,  that 
ive,  A.  B.,  C.  I>.  and  E.  F.,  are  held  and  firmly  hound  unto  6. 
II.,  executor  of  the  last  will  and  testament  [or  administrator 

of  the  estate]  of  I.  J.,  deceased,  in  theeum  of dollars  to 

be  nald  to  the  said  G.  H.,  Hs  afoi-esaid  and  his  successoi-s,  for 
which  payment  well  and  truly  to  bo  made  we  bind  ourselves, 
onr  heirs,  executors  and  administrators  severally  and  firmly 
by  these  presents.  The  condition  of  the  above  obligation  is  sucn 
that  whereas  A.  B.  has  this  day  filed  in  the  Pix>oate  Court  of 

County,  Ohio,  his  written  requisition  on  the  said  G.  H., 

executor  of  the  last  will  and  testament  [or  administrator  of  the 
estate]  of  I.  J.,  deceased,  as  aforesaid,  to  disallow  and  reject 
the  claim  of  X.  Y.  against  the  estate  of  said  I.  J.,  amounting  to 

the  sum  of dollars.    Now  therefore,  if  the  said  A.  B.  shall 

well  and  truly  pay  aU  costs  and  expenses  of  contesting  said 
claim,  in  case  it  shall  be  finally  allowed  as  [decided  by  a  court 
of  competent  Jurisdiction  to  bel  a  valid  and  proper  claim  against 
said  estate,  then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

Sigrned  at ^by  us  this day  of 189-. 

Executed  in  presence  of,  etc. 

Requisition.— To  G.  H.,  executor  of  the  last  will  and  testament 
[or  administrator  of  the  estate]  of  I.  J.,  deceased. 

You  will  take  notice  that  the  undersigned,  a  creditor  of  the 

estate  of  I.  J.,  deceased,  does  hereby  require  you  to  reject  and 

disallow  the  claim  of  X.  Y.  against  said  estate  for  the  sum  of 

dollars  [describe  claim.}    Said  claim  having  been  as  I  am 

informed  presented  to  you  for  allowance.  A.  B. 

Entry,  [Title.]'-lX  appearing  to  the  court  that  A.  B.,  a  cred- 
itor of  the  estate  of  said  deceased  has  filed  In  this  court  a  writ- 
ten requisition  on  G.  H.,  the  executor,  etc.,  of  said  deceased,  to 
disallow  the  claim  of  X.  Y.  against  said  estate,  described  in 
said  requisition,  and  having  entered  into  a  bond  to  said  G.  H., 
as  iiequired  by  law  in  such  case,  which  bond  has  been  approved 
by  the  court,  said  executor,  etc.,  is  hei-eby  ordered  and  directed 
to  disallow  said  claim. 

Note.—HhQ  party  giving  the  bond  must  be  made  a  pnrtv  to 
the  suit  npon  the  rejected  claim,  and  permitted  to  defend  if  he 
deaires,  or  he  will  not  be  Uable  for  the  costs  and  expenses  of 
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f  uch  salt,  1  C.  G.  R.  572.  In  a  Boit  by  an  administrator  to  recover 
upon  a  bond  given  in  pursuance  of  the  provisions  of  this  section, 
it  Is  necessary  to  enable  him  to  recover  for  him  to  show  that  its 
requirements  have  been  strictly  complied  with,  Id.  Verbal 
notice  to  the  administrator  of  an  estate  by  the  widow  of  the 
deceased  not  to  allow  a  specified  claim  against  the  estate,  is  not 
8uf&cient  proof  of  fraud  on  the  part  of  the  administrator  for 
afterwards  making  such  allowance,  390.  S.  112. 

2  6099.  How  debt  due  to  ezeoutor  or  adminittrator  to 
be  paid.  Ko  preference.  No  [»art  of  the  assets  of  the 
deceased  shall  be  retained  by  an  executor  or  admin> 
istrator.  in  satisfaction  of  his  own  debt  or  claim,  until 
it  shall  have  been  proved  to  and  allowed  by  the  pro- 
bate court;  and  such  debt  shall  not  be  entitled  to 
any  preference  over  others  of  the  same  class.  [38  y. 
146,  f  91.] 

Where  a  creditor  was  appointed  administrator  of  his  debtor's 
estate,  and  died  without  receiving  any  assets,  it  was  held  that  it 
was  not  to  be  assumed  that  the  debt  was  paid,  nor  would  it 
under  such  circumstances  be  extinguished.  But  it  was  said 
that  if  the  administrator  had  assets  out  of  which  he  might  have 
lawfully  retained  his  claim  it  would  be  presumed  that  the  debt 
was  paid,  5  0. 72.  The  principle  that  the  appointment  of  a  debtor 
as  administrator  converts  the  debt  into  assets  in  his  hands  to  lac 
accounted  for  does  not  apply  to  one  who  is  only  contingently 
liable  to  the  estate,  27  O.  S.  998. 

i  6100.  Prooedare  on  presentation  of  ezeontor's  or 
administrator's  olaim  to  probate  eourt.  Whenever  an 
executor  or  administrator  shall  present  to  the  probate 
court  for  its  allowance,  any  debt  or  claim  of  which  he 
is  the  owner,  against  the  estate  which  he  represents, 
amounting  to  fifty  dollars  or  more,  the  court  shall  fix 
a  day,  not  less  than  four  weeks  nor  more  than  six 
weeks  from  the  presentation  of  said  debt  or  claim, 
when  the  testimony  touching  said  debt  or  claim, 
shall  be  heard ;  and  the  court  shall  forthwith  issue 
an  order,  directed  to  said  executor  or  administrator, 
requiring  him  to  give  notice  in  writing  to  all  the  heirs, 
legatees  or  devisees  of  said  decedent  interested  in  said 
estate,  and  such  creditors  as  are  therein  named,  which 
notice  shall  contain  a  statement  of  the  amount  claimed 
and  designate  the  time  fixed  forbearing  the  testimony 
and  shall  be  served  upon  the  persons  named  in  said 
order  at  least  twenty  days  before  the  time  fixed  for 
such  hearing;  and  if  any  of  the  persons  mentioned 
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in  said  order  are  non-residents  of  the  county,  service 
of  said  notice  may  be  made  upon  them  by  publica- 
tion for  three  consecutive  weeks  in  a  weekly  news- 
paper, published  or  circulating  in  said  county ;  all  of 
the  persons  named  in  the  order  shall  be  deemed  parties 
to  tne  proceeding  and  any  other  person  having  an 
interest  in  the  estate  may  come  in  and  be  mfuie  a 
party  thereto.    [70  v.  56,  §  1.] 

i  8101.  Hearing.  Ezoeptions.  Appeal.  Upon  the 
hearing  as  to  the  allowance  of  said  debt  or  claim  by 
the  saia  court,  exception  may  be  taken  to  any  decision 
of  the  court  upon  any  matter  of  law,  by  any  person 
who  may  b«  anected  thereby,  and  bills  of  exception 
may  be  taken  and  allowed,  and  proceedings  in  error 
had  after  a  final  order  or  judgment  as  is  provided  in 
other  cases ;  and  an  appeal  may  be  taken  to  the  court 
of  common  pleas  of  the  proper  county  from  any  order 
or  judgment  of  the  probate  court  allowing  or  disallow- 
ing such  debt  or  claim  or  any  part  thereof,  by  any 
person  who  may  be  affected  there oy,  when  the  amount 
claimed  by  such  executor  or  administrator  exceeds 
one  hundred  dollars;  and  the  matter  so  appealed 
shall  be  tried,  heard  and  decided  in  said  common 
pleas  court  in  the  same  manner,  and  the  proceedings 
therein  shall  be  the  same  as  nearly  as  may  be  practi- 
cable, as  if  the  said  common  pleas  court  had  original 
jurisdiction  thereof,  but  without  pleadings  unless 
pleadings  be  ordered  by  the  court  to  be  filed;  the 
person  so  appealing  shall,  within  twelve  days  after 
the  making  of  such  order  or  judgment,  give  a  written 
undertaking  to  the  state,  for  the  use  of  the  persons 
who  may  be  .interested  therein,  with  one  or  more 
sureties  to  be  approved  by  the  probate  judge,  con- 
ditioned that  the  person  appealing  shall  pay  all  costs 
which  may  be  awarded  gainst  him  in  tne  appellate 
court,  and  the  bond  shall  be  in  such  amount  as  the 
said  probate  judge  may  prescribe.    [69  v.  105,  ?  2.] 

i  6108.  How  estate  of  deceased  joint  debtor  liable. 
When  two  or  more  persons  shall  be  indebted  in  any 
joint  contract,  or  upon  a  judgment  founded  upon  any 
such  contract  and  either  of  themjshall  die,  his  estate 
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shall  be  liable  therefor,  as  if  the  contract  had  been 
joint  and  several,  or  as  if  the  judgment  had  been 
against  himself  alone.    [38  v.  146,  i  92.] 

This  section  abrogates  the  oommon  law  rule,  5  O.  S.  686;  4S 
O.S.  299,  802.  The  Burviving  obligor  or  obligors  in  a  joint  con- 
tract may  be  Joined  witli  the  personal  rcpi'esentatives  of  a  de- 
ceased obligor,  in  an  action  upon  such  contract,  and  a  several 
ludgment  can  be  rendered  against  each,  Id,  Where  partners  ar& 
Indebted  for  services  rendered  to  them  the  indebtedness  is  joint, 
and  under  the  former  practice,  on  the  death  of  one  the  only  rem- 
edy of  the  creditor  at  law  was  a  suit  against  the  surviving  part- 
ner; but  by  the  statute  the  debt  becomes  a  joint  and  several 
obligation,  and  the  creditor  has  his  election  to  sue  the  surviv- 
ing partner  or  the  administrator  of  the  deceased  partner  or  both 
the  surviving  partner  and  the  administrator,  42  O.  8. 902.  Where 
two  administrators  give  a  joint  bond  with  surety  for  the  faithful 
administration  of  the  estate  that  may  come  into  their  possession 
and  thereafter  all  the  property  of  the  deceased  comes  into  their 
joint  possession,  if  waste  is  committed  by  one  of  the  administra- 
tors alter  the  death  of  the  other,  the  surety  can  require  that  the 
estates  of  both  be  exhausted  before  he  shall  be  liable  for  the 
surviving  administrator's  default,  45  O.  8.  525.  The  surviving 
administrator  and  the  representatives  of  the  deceased  adminis- 
trator will  be  jointly  liable  to  indemnify  the  surety,  Id.  By  the 
provisions  of  this  section  a  judgment  rendered  agiainst  one  of 
two  joint  debtors  and  the  administrator  of  the  estate  of  another 
is  a  several  and  not  a  joint  judgment,  5  C.  0. 114, 117 :  7  Id,  227. 

2  6108.  Preceding  eeotion  not  to  affect  rights  of  surety, 
etc.  The  preceding  section  shall  not  be  so  construed 
as  to  affect  the  rights  of  a  surety,  when  certified  as 
such,  in  a  judgment  rendered  jointly  against  him  and 
his  principal.    [38  y.  146,  i  93.] 

2  6104.  Debts  not  dne  may  be  paid  npon  rebate  of  in- 
terest. Debts  not  due  may  be  paid  by  an  executor  or 
administrator,  according  to  the  class  to  which  they 
may  belone,  after  discounting  the  le^l  interest  upon 
the  sum  paid  for  the  time  unexpired,  if  the  claim  does 
not  bear  interest  before  maturity.    [38  v.  146,  {  94.] 

J  6105.  How  and  when  ezeontion  may  issne  against  an 
executor.  No  execution  shall  issue  upon  a  judgment 
against  an  executor  or  administrator,  unless  upon  the 
order  of  the  court  which  appointed  him,  or  unless 
the  eighteen  months  allowea  by  law,  or  the  further 
time  allowed  by  the  court  for  the  collection  of  the 
assets  of  the  estate,  have  expired  \  and  if  an  account 
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has  been  rendered,  and  settled  by  the  court,  execa- 
tion  shall  issue  only  for  the  sum  that  shall  have  ap- 
peared, on  the  settlement  of  such  account,  to  have 
been  a  just  proportion  of  the  assets  applicable  to  the 
judgment.    [38  v.  146,  ?  95.] 

2  6106.  Coits  in  aotions  against  an  estate,  when  not 
reooverable.  In  suits  for  the  recovery  of  money  only, 
or  of  specific  personal  property  against  the  estate,  m 
which  no  provision  is  made  herein  in  relation  to 
costs,  no  costs  shall  be  recovered  against  the  executor 
or  administrator,  to  be  levied  of  nis  property  or  of 
the  propertv  of  the  deceased,  unless  it  appear  that 
the  demand  on  which  the  action  was  founded,  was 
presented  within  one  year  after  his  giving  bond  for 
the  discharge  of  his  trust,  that  its  payment  was  un- 
reasonably resisted  or  neglected,  or  that  the  defend- 
ant refused  to  refer  the  same,  pursuant  to  the  pre- 
ceding provisions;  in  which  case  the  court  may 
direct  such  costs  to  be  levied  of  the  property  of  the 
defendant,  or  of  the  deceased,  as  shall  be  just,  having 
reference  to  the  facts  that  appeared  on  the  trial. 
[38  V.  146,  2  96.] 

2  6107.  Executions  against  executor  or  administrator. 
Action  npon  suggestion  of  waste.  Trial  and  judgment. 
All  executions  against  executors  and  administrators, 
for  debts  due  from  the  deceased,  shall,  except  in  the 
cases  otherwise  provided  for  herein,  run  against  the 
goods  and  estate  of  the  deceased  in  their  hands;  and 
when  any  execution  against  an  executor  or  adminis- 
trator, for  a  debt  due  £om  the  estate  of  the  deceased, 
is  returned  unsatisfied,  the  creditor  may  bring  an 
action,  upon  a  suggestion  of  waste,  against  the  exe- 
cutor or  administrator,  and  if  the  defendant  shall  not 
show  to  the  contrary,  he  shall  be  deemed  guilty  of 
waste,  and  shall  be  personally  liable  for  the  amount 
of  such  waste,  when  it  can  be  ascertained ;  and  if  the 
amount  of  such  waste  can  not  be  ascertained,  the 
said  executor  or  administrator  shall  be  liable  for  the 
amount  due  on  the  original  judgment,  with  interest 
thereon,  from  the  time  when  it  was  rendered,  and 
judgment  and  execution  shall  be  awarded  accord- 
mgly,  as  for  his  own  debt,    [38  v,  146,  2  97.] 
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Elzecntlons  against  executors  or  administrators  for  debts  dae 
from  the  deceased  shall,  except  in  cases  provided  for,  run  against 
the  goods  and  estate  of  the  deceased  in  their  hands,  80  O.  S.  120. 
See  2  C.  C.  36L 

J  6108.  When  ezeontor  or  adminifltrator  to  "be  liable  to 
the  suit  of  a  creditor  of  deceased.  No  executor  or  ad- 
ministrator shall  be  liable  to  the  suit  of  a  creditor  of 
the  deceased  until  after  the  expiration  of  eighteen 
months  from  the  date  of  his  administration  bond,  or 
the  further  time  allowed  by  the  court  for  the  collec* 
tion  of  the  assets  6f  the  estate ;  unless  it  be  for  the 
recovery  of  a  demand  that  would  not  be  affected  by  the 
insolvency  of  the  estate ;  or  unless  it  be  brought  after 
the  estate  has  been  represented  insolvent,  for  the 
purpose  of  ascertaining  a  claim  that  is  contested ;  or 
unless  the  claim  has  TOen  exhibited  to  the  executor 
or  administrator,  and  has  been  disputed  or  rejected 
by  him.    [38  v.  146, 1 98.] 

See  1 6007,  n. 

Petition  must  aver  that  eighteen  months  have  elapsed  or 
claim  comes  within  exceptions,  3  W.  L.  M.  134.  Action  against 
surviving  obligors  and  administrator  of  deceased  obligor  must 
aver  the  lapse  of  eighteen  months,  12  O.  8. 252.  The  section  has 
no  application  to  suits  on  administration  bonds,  2  O.  8.  575,  see 


21  62i0,  6212,  and  does  not  apply  to  revivflil  of  action  before  Judg- 
ment, 20  O.  S.  577.  By  the  allowance  of  a  claim  by  an  adminis- 
trator the  statute  of  limitations  ceases  to  run  against  it,  36  O.  8. 


112.  Presentation  waived  by  taking  issue  on  validity  of  claim, 
86  0. 8. 454 ;  10  G.  G.  662.  Where  suit  is  brought  against  admin- 
istrator wiUiin  eighteen  months  of  his  appointment  it  must  ap- 
pear that  the  claim  has  been  disputed  or  rejected,  3  G.  C.  431. 
This  section  has  no  application  to  a  suit  to  enforce  a  statutory 
liability  of  a  deoeaaed  nolder  of  stock  in  an  insolvent  corpora- 
tion, 1  G.  G.  105. 

^  6109.    When  executor  or  administrator  may  proceed 

to  pay  debti  without  being  liable  for  deficiency  of  assets. 

If  any  executor  or  administrator,  who  shall  have  given 

notice  of  his  appointment,  as  provided  in  this  chapter, 

shall  not,  within  one  year  thereafter  have  notice  of 

demands  against  the  estate,  which  will  authorize  him 

to  represent  it  insolvent,  he  may,  after  the  expiration 

of  said  one  year,  proceed  to  pay  the  debts  due  from 

the  estate ;  and  he  shall  not  become  personally  liable 

to  any  other  creditor,  in  consequence  of  any  such 

payments  made  before  notice  of  his  demand,  although 

the  remaining  estate  should  be  insufficient  to  satisfy 

such  last  mentioned  creditor.    [88  v.  146,  {  99.] 
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Overpayments  made  at  ezeeator'B  peril,  6  0. 86 ;  but  he  may 
recover  back  the  ezoen  as  for  money  of  his  own  paid  by  mis- 
take, 5  O.  586.    IdablUty  for  attorney's  fees,  52  O.  B.  200. 

g  6110.  Lad  if  whole  estate  be  paid  and  afterwards 
other  claims  presented  he  shall  not  be  liable  therefor.  If 
any  executor  or  administrator  shall  have  paid  away, 
in  manner  aforesaid,  the  whole  ol  the  estate  and 
effects  of  the  deceased,  before  notice  of  the  demand 
of  any  other  creditor,  he  shall  not  be  required,  in  con- 
sequence of  such  new  demand,  to  represent  the  estate 
insolvent,  but  may  plead  that  fact ;  and  upon  proving 
such  payments,  he  shall  be  discharged.  [38  v.  146,  % 
100.] 

Administrator  can  sell  land  after  supposed  final  settlemeut 
and  after  partition  by  hclra,  17  O.  S.  242.  See  former  decisions 
not  applicable  to  present  section,  7  O.  (1  pt.)  21 ;  5  O.  586. 

i  6111.  If  so  much  paid  away  as  to  leave  insnflieient 
assets  to  satisfy  snbseqnent  olaims— How  far  liable.  If 
any  executor  or  administrator  shall  have  paid  away, 
in  manner  aforesaid,  so  much  of  the  estate  and  efiects 
of  the  deceased,  that  the  remainder  shall  be  insuffi- 
cient to  satisfy  any  demand  of  which  he  shall  after- 
ward have  notice,  he  shall  be  liable  to  pay,  on  such 
last  mentioned  demand,  only  so  much  as  may  then 
remain  in  his  hands;  and  if  there  be  two  or  more 
such  demands  exhibited,  which  shall,  together,  ex- 
ceed the  amount  of  assets  remaining  in  his  hands,  he 
mav  represent  the  estate  insolvent,  and  shall  divide 
ana  pay  over  what  shall  remain  in  his  hands,  to  and 
among  such  creditors  as  shall  prove  their  debts, 
under  the  commission  of  insolvency,  pursuant  to  such 
order  as  the  court  shall  make  in  that  behalf ;  but  the 
creditors  of  the  deceased,  who  shall  have  been  pre- 
viously paid  by  the  executor  or  administrator,  as 
aforesaid,  shall  not  be  liable  to  refund  any  put  of  the 
amount  so  received  by  them.    [38  v.  146,  8  101.] 

2  6112.  If  assets  are  exhausted  in  paying  preferred 
eUdms, — Executor  or  administrator  not  liable  for  payment 
of  subsequent  blaim.  If  it  shall  appear,  apon  settle- 
ment of  the  administration  account  in  court,  that  the 
whole  estate  and  effects  which  have  come  to  the 
hands  of  the  executor  or  administrator,  have  been 
exhausted  in  paying  the  charges  of  administration, 
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the  allowance  to  the  widow  and  children  of  the  de- 
ceased, and  the  charges  of  his  last  sickness  and 
funeral,  or  any  other  debts  or  claims,  entitled  by  law 
to  a  preference  over  the  common  creditors  of  the  de- 
ceased, such  settlement  shall  be  a  sufficient  bar  to  any 
action  brought  against  the  executor  or  administrator, 
by  any  creditor  who  is  not  entitled  to  such  prefer- 
ence ;  and  the  executor  or  administrator  may  plead 
and  give  the  same  in  evidence,  although  the  estate 
may  not  have  [been]  represented  insolvent.  [38  v. 
146,  i  102.] 

J  6118.  Limitation  of  action  by  creditors.  Proviso  as 
to  claims  accndng  after  four  years.  No  executor  or  ad- 
ministrator, after  bavins  ^ven  notice  of  his  appoint- 
ment, as  provided  in  tnis  chapter,  shall  be  held  to 
answer  to  the  suit  of  an^  creditor  of  the  deceased,  un- 
less it  be  commenced  within  four  years  from  the  time 
of  his  giving  bond  as  aforesaid,  excepting  in  the  cases 
hereinafter  mentioned:  provided,  however,  that  anv 
creditor  whose  cause  of  action  shall  accrue  or  shall 
have  accrued  after  the  expiration  of  four  years  from 
the  time  that  the  executor  or  administrator  of  such 
estate  shall  give  or  shall  have  given  bond  according  to 
law,  and  before  such  estate  is  fully  administered,  may 
commence  and  prosecute  such  action  at  any  time 
within  one  year  after  the  accruing  of  such  cause  of 
action,  and  before  such  estate  shaU  have  been  fully 
administered;  and  no  cause  of  action  against  any  exe- 
cutor or  administrator  shall  be  adjudged  barred,  by 
lapse  of  time,  until  the  expiration  of  one  year  from 
the  time  of  the  accruing  thereof.  [38  v.  146,  {  103 ;  45 
V.  25,  i  1.] 

Limitation  of  action  to  enforce  parol  contract,  48  O.  S.  32. 

Limitation  in  favor  of  executor,  etc.,  not  applicable  to  de- 
visees, 17  O.  6.  288.  Claims  against  estate  not  affected  by  al- 
lowance of  further  time,  2  O.  S.  156.  Neglect  of  creditor  to  pre- 
sent claim  for  allowance  whereby  the  estate  of  one  security  is 
released  under  the  limitation  of  tnis  section  does  not  dischaixc 
co-surety,  20  O.  S.  837.  Creditor  barred  of  his  action  on  note  un- 
der this  section  may  have  his  remedy  in  equity  on  mortgage,  11 
O.  8.  42.  Limitation  applies  to  actions  on  guardian's  bond,  and 
the  disability  of  infant  will  not  save  plaintifT  from  operation  of 
statute,  17  O.  S.  548.  Money  arising  from  sale  of  decedent's  land 
does  not  constitute  new  assets  and  will  not  extend  the  four  years' 
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ItmlUXion,  Id.  Liability  of  surety  not  dificbarged  by  delay  oi  cred- 
itor to  bring  action)  a^nst  estate  of  principal  debtor  witbin 
time  prescribed  in  g  6097  or  g  6113 ;  26  O.  B.  525. 

Statute  beoin*  to  run,  wbcn  will  is  set  aside  and  administrator 
appoicted,  from  the  time  of  the  executor's  appointment,  38  O.S. 
419.  ^Vhere  a  probate  court  appointed  an  executor  and  pursu- 
ant to  &  reouest  in  the  will  dispensed  with  bond,  thei  four 
Tears  proTiaed  by  the  statute  of  March  23,  1840,  it  was  held 
began  to  run  in  his  favor  from  the  date  of  his  qualification 
as  executor,  41  O.  8.  417.  Although  the  giving  oi  the  notice 
within  three  months  is  necessary  in  order  to  start  the  running  of 
the  four  years,  whenever  the  notice  is  so  made  the  four  years  is 
to  be  computed  as  beginning  at  "  the  time  of  the  giving  of  the 
bond."  Id,  428.  Four  yean'  limitation  begins  to  run  from  time 
of  rejection  of  claim,  47  O.  S.  555.  Cited  in  connection  with  1 6119 
to  show  "  that  action  "  and  suit  are  synonymous,  3  G.  C.  446. 

Where  an  executor  sold  lands  for  more  than  was  due  under 
decrees  of  foreclosure,  naid  nothing  on  the  decrees,  paid  out 
and  distributed  the  entire  estate  to  others,  such  act  was  held  a 
fraud  upon  the  holder  of  the  decrees,  and  no  statute  of  limita- 
tions could  begin  to  run  in  his  favor  until  the  creditor  had  no- 
tice of  the  act,  40  O.  S.  528. 

The  bar  of  this  section  is  not  to  the  right,  but  to  the  remedy. 
An  administrator  may  waive  the  bar  of  the  statute  of  limitations 
and  also  the  bar  of  this  section,  27  Bull  144.  In  an  action  on  an 
account  against  an  administrator  alleged  to  be  due  from  his  in- 
testate it  18  essential  to  prove  presentation  and  its  rejection,  or 
what  is  equivalent  thereto,  or  to  show  some  other  reason  why 
the  administrator  is  Uable  to  be  sued  notwithstanding  the  pro- 
visions of  this  section,  1  O,  C.  531.  Aareement  with  mother  of 
plaintiff  to  adopt  plaintiff  and  make  ner  defendant's  heir,  part 
performance ;  plaintiff  not  a  creditor  of  decedent  and  action  not 
Darrvd  in  four  years,  1 G.  G.  216. 

2  6114.  Auets  reoeived  after  four  years  liable  to  ored. 
iton.  When  assets  shall  come  to  the  hands  of  an 
executor  or  administrator,  alter  the  expiration  of  the 
said  foar  years,  he  shall  account  for,  and  apply  the 
same,  in  like  manner,  as  if  they  had  been  received 
within  four  years;  and  he  shall  be  liable  to  an  action, 
and  to  be  proceeded  against  on  account  of  such  assets, 
by  or  for  tne  benefit  oi  any  creditor,  in  like  manner, 
as  if  the  assets  had  been  received  within  the  said  four 
years;  provided,  that  such  action  or  proceeding  be 
commenced  within  one  year  after  the  creditor  shall 
have  notice  of  the  receipt  of  such  new  assets,  and  not 
more  than  four  years  alter  the  same  shall  be  actually 
received.    [38  v.  146,  ?  104.] 

Money  arising  from  the  sale  of  land  possessed  by  the  decedent 
at  the  time  of  his  death  and  sold  for  the  payment  of  debts,  and 
money  received  by  the  administrator  from  the  guardian  of  the 
heirs  of  the  deceased,  under  an  arrangement  made  to  save  their 
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lands  from  aale  are  not  new  assets  within  the  meaning  ctf  thia 
section,  and  will  not  extend  the  limitation  within  which  credit- 
ors are  reqaired  to  sue,  17  O.  S.  548. 

2  6115.  Claim  not  due  in  four  yean  may  be  presented 
to  court,  and  if  allowed  may  be  paid  or  money  held  to 
pay  the  same  or  bond  of  heirs,  etc.,  taken  for  payment. 
Any  creditor  whose  right  of  action  shall  not  accrue 
within  the  said  four  years  after  the  date  of  the  ad- 
ministration hond,  ma^  present  his  claim  to  the  court 
from  which  the  letters  issued,  at  any  time  before  the 
estate  is  fully  administered ;  and  if,  on  examination 
thereof,  it  shall  appear  to  tne  court  that  the  same  is 
justly  due  from  the  estate,  it  ma^r,  by  the  consent  of 
the  creditor  and  executor  or  administrator,  order  the 
samoto  be  discharged,  in  like  manner  as  if  due,  after 
discounting  interest;  or  the  court  may  order  the  ex- 
ecutor or  administrator  to  retain  in  his  [hands]  suffic- 
ient to  satisfy  the  same ;  or  if  any  of  the  heirs  of  the 
deceased,  or  devisees,  or  others  interested  in  the  es- 
tate, shall  offer  to  give  bond  to  the  alleged  creditor, 
with  Bufl&cient  surety  or  sureties  for  the  payment  of 
the  demand,  in  case  the  same  shall  be  proved  to  be 
duo  from  the  estate,  the  court  may,  if  it  thinks  fit, 
order  such  bond  to  be  taken,  instead  of  ordering  the 
claim  to  be  discharged  as  aforesaid,  or  requiring  the 
executor  or  administrator  to  retain  assets  as  afore- 
said.   [38  V.  146,  i  105.] 

J  6116.  Allowance  of  court  not  oonclnsive,  and  execu- 
tor or  administrator  not  compelled  to  pay  if  disputed,  un- 
less, etc.  The  decision  of  the  court  theron  shall  not 
be  conclusive  against  the  executor  or  administrator, 
or  other  person  interested  to  oppose  the  allowance 
thereof ;  and  they  shall  not  be  compelled  to  pay  the 
same,  if  dis^mted  by  them,  unless  it  shall  be  proved 
to  be  due,  in  an  action  to  be  commenced  by  the 
claimant,  within  six  months  after  the  same  shall  be- 
come payable.    [38  v.  146,  ?  106.] 

^  6117.  Action  to  be  brought  agaimt  executor  or  ad- 
ministrator, against  heir  if  he  has  given  bond.  The  action 
for  this  purpose  shall  be  brought  against  the  executor 
or  administrator,  in  case  he  shall  have  been  required 
to  retain  assets  therefor,  or  ordered  to  pay  the  same ; 
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bat  if  the  heirs  or  others  interested  in  the  estate 
shall  have  given  bond,  as  before  provided,  the  action 
shall  be  brought  on  the  bond.    [38  v.  146,  §  107.] 

2  6118.  Pleading  when  action  brought  on  bond.  If  the 
action  be  bronght  on  the  bond,  the  plaintiff  shall  set 
out  his  demand  as  in  an  action  against  the  executor 
or  administrator,  alleging  the  liability  of  the  defend- 
ants by  reason  of  the  bond,  and  the  defendants  may 
plead  any  defense  that  would  be  available  to  the  ex- 
ecutor or  administrator.    [38  v.  146,  8  108.] 

An  administrator  cannot  bind  the  estate  by  a  negotiable  note ; 
and  the  sureties  on  his  bond  are  not  liable  for  the  painnent  of 
the  same,  39  O.  S.  579.  < 

2  6119.  Action  of  creditor  against  heirs,  etc.  not  barred. 
Nothing  herein  contained  fihall  prevent  or  bar  the 
action  or  suit  of  any  creditor,  against  the  heirs,  next 
of  kin,  devisees,  or  legateees  of  the  deceased,  as  here- 
inafter provided.    [38  v.  146,  i  109.] 

See  S  C.  C.  448,  under  g  6113. 

3  6120.  Limitation  of  actions  against  administrator  de 
bonis  non.  When  any  executor  or  administrator  shall 
die,  resign  or  be  removed,  or  his  letters  shall  have 
been  revoked,  or  his  power  shall  have  ceased,  with- 
out having  fully  administered  the  goods  and  estate  of 
the  deceased,  and  a  new  administrator  of  the  same 
estate  shall  be  appointed,  the  time  allowed  to  the  cred- 
itors of  the  deceased,  for  bringing  their  actions,  shall 
be  enlarged  as  follows, to- wit;  to  so  much  of  the  four 
years  provided  for  the  limitation  of  the  said  actions 
as  shall  have  expired  while  the  former  executor  or 
administrator  continued  in  officci  shall  be  added  so 
much  time  after  the  appointment  of  the  new  admin- 
istrator, as  will  make  nve  years  in  the  whole ;  and 
the  new  administrator  shall  not  be  held  to  answer  to 
the  suit  of  any  creditor,  commenced  after  the  expir- 
ation of  the  said  five  years,  excepting  as  is  provided 
in  the  following  sections.     [IJ8  v.  146,  §  110.] 

2  6121.  Administrator  de  bonis  non  liable  for  two  years 
after  giving  bond.  Every  such  new  administrator 
shall,  in  all  cases,  be  liable  to  the  actions  of  the  cred- 
itors for  the  space  of  two  years  after  he  shall  have 
given  bond  for  the  discharge  of  his  trust,  although 
the  whole  time  allowed  to  the  creditors  should  be 
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thereby  extended  beyond  the  eaid  five  years.    [38  v. 
146,  §  111.] 

i  6122.  Liable  for  fonr  yean,  when.  If  the  former 
executor  or  administrator  shall  not  have  given  notice 
of  his  appointment  in  the  manner  before  prescribed 
in  this  chapter,  the  new  administrator  shaH  be  liable 
to  the  actions  of  the  creditors  for  the  space  of  four 
years  from  the  date  of  the  bond  given  by  such  new 
administrator.     [38  v.  146,  i  112.] 

2  6128.  An  adminiBtrator  de  bonis  non  to  give  notice  of 
his  appointment.  The  new  administrator  shall  give 
notice  of  his  appointment  in  the  same  manner  that  is 
hereinbefore  prescribed  with  respect  to  an  original 
administrator ;  and  if  he  shall  fail  so  to  do,  he  shall 
have  no  benefit  of  the  limitations  herein  provided. 
[38  V.  146,  2  113.] 

g  6124.  Barred  olaims  not  revived.  Nothing  in  the 
four  preceding  sections  contained  shall  be  so  construed 
as  to  revive  a  claim  barred  under  this  or  any  other 
act,  during  the  continuance  in  ofiice  of  the  orig^inal 
executor  or  administrator,  or  of  any  former  admmis- 
trator  de  bonis  non,    [38  v.  146,  g  114.] 

J  6125.  To  be  farther  liable  if  new  assets  received. 
When  assets  shall  come  to  the  hands  of  such  new  ad- 
ministrator, after  any  of  the  periods  above  limited  for 
the  commencement  of  suits  against  him,  he  shall  ac- 
count for  the  same,  and  shall  be  liable  to  suits  and 
proceedings  on  account  of  such  new  assets,  in  like 
manner  as  is  provided  in  this  chapter  with  respect  to 
any  original  administrator.    [38  v.  146,  §  115.] 

^  6126.  Cases  where  notice  of  appointment  is  not  given 
within  the  proper  time  or  evidence  not  perpetuated.  If 
notice  shall  not  be  given  of  the  appointment  of  any 
executor  or  of  any  original  administrator,  or  adminis- 
trator de  Inmis  non^  within  the  three  months  herein- 
before prescribed  for  that  purpose,  or  the  evidence 
thereof  shall  fail  to  be  perpetuated  as  hereinbefore 
provided,  and  can  not  be  made,  the  court  may,  on  the 
petition  of  the  executor  or  administrator,  order  and 
allow  such  notice  to  be  given  at  any  time  afterward, 
in  which  case  the  said  four  years,  and  other  periods 
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of  time,  which  are  hereinbefore  limited  for  the  com- 
mencement of  actions  against  executors  and  adminis- 
trators,  and  for  other  purposes,  and  which  be^n  to 
run  as  before  directed,  from  the  date  of  the  admin- 
istration bond,  shall  begin  to  run  respectively  from 
the  time  such  order  of  court  is  made,  if^notice  be  pub- 
lished according  thereto.     [38  v.  146,  'i  116.] 

2  61S7.  Liability  for  omiBiioii  to  give  notioe.  No 
order  of  courts  made  by  virtue  of  the  preceding  sec- 
tion, shall  exempt  the  executor  or  administrator,  or 
their  respective  sureties,  from  their  liability  for  any 
damages  for  which  they  would  have  been  otherwise 
liable,  by  reason  of  the  omission  to  give  notice  within 
the  said  three  months.    [38  v.  146,  §  117.] 

3  6128.  If  any  legatee  require  legacy  to  be  paid  within 
four  yean,  court  may  require  him  to  give  bond.  When 
any  executor  or  administrator  shall,  within  four  years 
after  having  given  bond  for  the  discharge  of  his  trust, 
be  required,  bv  any  legatee  or  next  of  kin,  to  make 
payment  in  wnole  or  in  part,  of  his  legacy  or  distri- 
butive share,  the  court  mav,  if  it  thinks  fit,  require 
that  the  legatee  or  next  of  kin,  first  give  bond  to  the 
executor  or  administrator,  with  surety  or  sureties  to 
be  approved  by  the  court,  with  condition  to  refund 
the  amount  so  to  be  paid,  or  as  much  thereof  as  may 
be  necessary  to  satisfy  any  demands  that  may  he 
afterward  recovered  against  the  estate  of  the  deceased, 
and  to  indemnify  the  executor  or  administrator  against 
all  loss  and  damage  on  account  of  such  payment.  [38 
V.  146,  i  118.] 

Form.^KBoyr  all  men  by  these  presents,  that  we,  A.  B.,  C.  D. 
and  E.  F.  are  held  and  firmly  bound  unto  G.  H.  in  the  sum  of 

dollars:  for  the  payment  of  which  we  do  hereby  Jointly 

and  severally  biiM  ourselves: 

Whereas,  said  G.  H.,  executor  of  the  last  will  and  testament 
of  I.  J.,  has  this  dhj  paid  to  said  A.  B.  the  sum  of — -—dollars 
on  a  legacy  left  to  him  by  the  said  I.  J.,  in  his  last  will  and  tes- 
tament,  and  four  years  not  having  expired  from  the  time  said 
6.  H.  gave  bond  for  the  discharge  of  his  trust  as  said  executor; 
Now  the  condition  of  the  above  obligation  Is  such  that  if  the 
said  A.  B.  shall  refund  said  amount  paid  to  him,  or  so  much 
thereof  as  may  be  necessarv  to  satisfy  any  demands  that  may 
be  recovered  against  the  estate  of  saia  I.  J.,  deceased,  and  shaft 
indemnify  the  said  G.  H.  against  all  lose  and  damage  on  account 
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of  said  paymcDt,  then  this  obligation  to  be  void;  otherwise  to 
be  and  remain  in  full  force  anaeffect. 

Signed  by  us  this day  of A.  D.  18--. 

Exocuted  In  presence  of 

See  generally  25  O.  8.  450 ;  33  O.  S.  102. 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS. 

2  6129.  Foreign  exeontors  and  adminifltraton  may  be 
8ned  here.  An  executor  or  administrator;  duly  ap- 
pointed in  any  other  state  or  country,  or  his  legal 
representatives,  may  be  prosecuted  in  any  appropriate 
court  in  this  state,  in  his  capacity  of  executor  or  ad- 
ministrator.   [46  V.  62,  i  1.] 

See  28  O.  S.  464.    Constitutionality  of  statute,  2  N.  P.  64. 

2  6130.  How  provision  of  this  chapter  apply  to  them. 
The  several  provisions  concerning  the  settlements  of 
the  estates  ol  deceased  persons,  and  also  the  remedies 
and  proceedings  herein  given  against  executors  and 
administrators  appointed  by  the  law  of  this  state, 
shall  appl V  to  and  be  in  full  force  and  effect  as  to  any 
foreign  administrator  or  executor  appointed  by  the 
laws  of  any  other  state  or  country,  and  residing  in 
this  state,  or  having  assets  or  property  in  the  same, 
and  the  several  courts  of  probate,  and  courts  of  com- 
mon pleas,  and  superior  courts,  shall  have  like  power 
and  authority  over  said  foreign  executor  and  admin- 
istrator the  same  as  if  appointed  by  the  laws  of  this 
state.    [54  v.  3,  J  1.] 

}  6131.  How  proceeded  against.  Any  court  of  com- 
mon pleas  or  superior  court  in  this  sUtte  may  compel 
any  foreign  administrator  or  executor  residing  in  tnis 
state,  or  having  assets  or  property  in  the  same,  to  ac- 
count at  the  suit  of  any  neir,  distributee,  or  legatee, 
who  is  resident  in  this  state,  and  may  make  distribu- 
tion of  the  amount  found  in  his  handif  to  the  respect- 
ive heirs,  distributees,  or  legatees,  according  to  the 
law  of  the  state  granting  said  letters ;  and  when  there 
are  suits  pending,  or  any  unsettled  demands  against 
said  estate,  the  court  may  require  a  refunding  bond 
to  be  given  to  said  executor  or  administrator  by  the 
heirs,  distributees,  or  legatees,  entitled  thereto  in  case 
the  amount  paid  shall  be  needed  for  the  purpose  of 
paying  debts  of  said  estate.    [64  v.  3,  }  2.] 
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i  G182.  Hay  be  required  to  Beoure  distributeeB  and 
indemnify  BnretieB.  When  any  foreign  administrator 
or  execator  has  wasted,  misapplied,  or  converted  any 
of  the  assets  of  said  estate,  or  nas  insufficient  property 
to  discharge  his  liability  on  acconnt  of  said  trust,  or 
his  sureties  are  irresponsible,  any  distributee,  heir, 
or  legatee,  may  compel  him  in  any  such  court,  to  se- 
cure the  amount  that  may  be  respectively  due  to  them 
as  aforesaid,  and  any  of  his  sureties  may  require  in- 
demnity on  account  of  their  liability  as  bail,  and  the 
several  provisional  remedies  and  proceedings  author- 
ized in  said  courts^  shall  apply  to  tne  person  and  prop- 
erty of  said  admimstrator  or  executor,  and  said  courtis, 
shtul  have  full  power  and  authority  to  make  any  order 
or  decree  touching  his  property  and  effects,  or  the 
assets  of  said  estote,  necessary  for  the  safety  and 
security  of  those  interested  therein.    [64  v.  3,  1  3.] 

2  6188.  ICay  proBeonte  snits  in  this  Btate.  An  execu- 
tor or  administrator,  duly  appointed  in  any  other  state 
or  country^  ma^  commence  and  prosecute  any  action 
or  proceeding,  in  any  court  in  this  state,  in  his  capac- 
ity of  executor  or  administrator,  in  like  manner  and 
under  like  restrictions,  as  a  non-resident  may  be  per- 
mitted to  sue.    [38  V.  146,  §  242.] 

A  foreign  executor  who  has  given  no  bond  In  this  state,  and 
is  a  non-resident,  can  not  appeal  a  case  without  giving  bond 
and  security,  6  O.  508. 

ACTION  FOR  INJURY  BY  WRONGFUL  DEATH. 

2  6134.  liability  for  causing  death  by  wrongful  act, 
etc.  Whenever  the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect  or  default,  and  the  act, 
neglect  or  default  is  such  as  would  (if  deatli  had  not 
ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  corporation  which 
or  the  person  who  would  have  been  liable  if  death 
had  not  ensued,  or  the  administrator  or  executor  of  the 
estate  of  such  person,  as  such  administrator  or  execu- 
tor, shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circum- 
stances, as  amount  in  law  to  murder  in  the  first  or  sec- 
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ond  degree,  or  manslaughter ;  and  when  the  action  is 
against  such  administrator  or  executor  the  damages 
recovered  shall  be  a  valid  claim  against  the  estate  of 
such  deceased  person.  [90  v.  140;  87  v.  150;  49  v. 
117,  i  1.] 

In  an  action  under  this  section  it  is  not  .necessary  to  aver 
"  that  the  act,  neglect  or  default  complained  of  was  such  that 
if  death  had  not  occurred  the  party  injured  would  have  had  a 
right  to  maintain  an  action,"  0Cc.,  7  C.  C.  1S5.  Such  action  is  to 
be  prosecuted  for  the  benetit  of  the  wife,  and  if  there  are  no 
children  she  is  entitled  to  the  amount  of  the  judgnnent,  Id. 
Under  this  section,  an  action  may  be  maintained  against  a  mu- 
nicipal corporation  for  negligently  and  wrongfully  causing  the 
deatQ  of  one  lawfully  on  a  street,  and  who  fell  from  a  bridge 
over  a  stream  of  water  intersected  by  snch  street  into  the  water 
and  was  drowned,  where  such  bridge  was  maintained  by  such 
municipality  without  railings  or  guards  of  any  kind  to  prevent 
persons  lawfully  thereon  from  falling  into  such  stream,  and  the 
rule  that  actions  for  injury  to  the  person  abate  by  the  death  of 
the  party  injured  has  no  application  to  such  action,  4  C.  0. 519. 
See  1 6135  n. 

Fdiouhaervant  as  to  raOroada.— By  the  act  of  April  2, 1890, 87  v. 
149,  it  is  provided  as  follows:  That  in  all  actions  against  the  rail- 
road company  for  personal  injury  to,  or  death  resulting  from 
personal  Injury  of,  any  person  while  in  the  employ  of  such  com- 
pany, arising  from  the  negligence  of  such  company  or  any  of  its 
officers  or  employes,  it  shall  be  held,  in  addition  to  the  liability 
now  existing  Dy  law,  that  every  person  in  the  employ  of  sucn 
company,  actually  having  power  or  authority  to  direct  or  con- 
trol any  other  employe  ofsuch  company.  Is  not  the  fellow  serv- 
ant, but  superior  of  such  other  employe ;  also  that  everv  person 
in  the  employ  of  such  comiMiny  having  charge  or  control  of  em- 
ployes in  any  separate  branch  or  department  shall  be  held  to  be 
the  superior,  and  not  fellow  servant  of  employes  in  any  other 
branch  or  department  who  have  no  power  to  direct  or  control  in 
the  branch  or  department  in  which  they  are  employed. 

g  6184  a.  Wlien  death  caiued  by  wrongful  act  In  another 
state,  etc.  Wlienever  death  has  been  or  may  be  caused 
by  a  wrongful  act,  neglect  or  default  in  another  state, 
territory  or  foreign  country,  for  which  a  right  to 
maintain  an  action  and  recover  damaces  in  respect 
thereof  is  given  by  a  statute  of  such  other  state,  ter- 
ritory or  foreign  country,  such  right  of  action  may  bo 
enforced  in  this  state  in  all  cases  where  such  other 
state,  territory  or  foreign  country  allows  the  enforce- 
ment in  its  courts  of  the  statute  of  this  state  of  a  like 
character ;  but  in  no  case  shall  the  damages  exceed 
the  amount  authorized  to  be  recovered  for  a  wrongful 
neglect  or  default  in  this  state,  causing  death.  Kverv 
action  brought  under  this  act  where  uie  death  has  al- 
ready occurred  shall  be  commenced  within  one  year 
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from  the  passsage  of  this  act ;  and  in  all  other  cases, 
within  the  time  prescribed  for  the  commencement  of 
such  action  by  the  statute  of  such  other  state,  terri- 
tory or  foreign  country.     [91  v.  408.] 

J  6185.  By  whom  and  for  whose  benefit  the  action  may 
be  brought —Limit  of  damages  —  Limitation  of  aotion — 
Settlement  after  suit  and  apportionment  of  damages. 
Every  such  action  shall  be  for  the  exclusive  benefit 
of  the  wife  or  husband,  and  children,  or  if  there  be 
neither  of  them,  then  ot  the  parents  and  next  of  kin 
of  the  person  wnose  death  shall  be  so  caused,  and  it 
shall  be  brought  in  the  name  of  the  personal  repre- 
sentative of  the  deceased  person,  and  m  every  action, 
the  jury  may  give  such  damages  not  exceeding  in  any 
case  ten  thousand  dollars,  as  they  may  think  propor- 
tioned to  the  pecuniary  injury  resulting  from  such 
death,  to  the  persons  respectively  for  whose  benefit 
such  action  shall  be  brought ;  every  such  action  shall 
be  commenced  within  two  years  after  the  death*  of 
such  deceased  person.  Such  personal  representative 
if  he  was  appointed  in  this  State,  with  the  consent  of 
the  court  making  Buch  appointment  may  at  anytime 
before  or  after  uie  commencement  of  a  suit,  settle 
with  the  defendant  the  amount  to  be  paid ;  and  the 
amount  received  by  such  personal  representative, 
whether  by  settlement  or  otherwise,  shall  be  appor- 
tioned among  the  beneficiaries,  unless  adjusted  be- 
tween themselves  by  the  court  making  the  appoint- 
ment in  such  manner  as  shall  be  fair  and  equitable, 
having  reference  to  the  age  and  condition  of  such 
beneficiaries  and  the  laws  of  descent  and  distribution 
of  personal  estates  left  by  persons  dying  intestate. 
[77  V.  207 ;  69  v.  22,  ?  2.] 

Form  of  petition.—  Common  Pleas  court county,  Ohio. 

A.  B..  as  administrator  of  tho  estate  [or  executor  of  the  last 
will  ana  testamentjof  C.  D.,  plaintiff  V9.  £.F.  R.  B.  Co.,  defend- 
ant. 

The  plaintiff  pays  that  on  the day  of 188-  letters  of 

administration  on  the  estate  of  the  said  CD.,  deceased  were  by 

the  Probate  court  of county,  Ohio,  duly  issued  and  frranted 

to  this  plaintiff,  who  thereupon  duly  qualified  as  such  adminis- 
trator and  entered  upon  the  discharge  of  the  duties  of  his  said 

office  for  the  plaintiff  says  that  on  tne rtay  of the  will 

of  C.  IJ.,  deceased,  was  dulv  admitted  to  tho  probate  court  of 
county,  Ohio,  in  which  will  plaintiff  wafi  named  as  ex- 
ecutor, and  letters  testamentai'y  were  thereupon  issued  to  him 
by  said  court,  and  he  thereupon  duly  qualified, etc.]  and  plain- 
tiff Buea  as  such  administrator  [^xecutor.J 
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Plaintiff  further  Bays  that  defendant  is  a  corporation  incor^ 
porated  under  the  laws  of  the  state  of and  was  such  corpor- 
ation on  the day  of 188-  and  for  a  long  time  firevlous 

thereto,  and  was  during  the  time  aforesaid,  the  owner  of  a  rail- 
road, and  engaged  as  a  common  carrier  of  passengers  upon 

said  railroad  for  hire  between  the  city  of and  tne of 

in  the  State  of ,  that  upon  the  day  last  aforesaid,  plain- 
tiff's intestate  [or  testator]  entered  one  of  the  caro  of  said  de- 
fendant at with  the  assent  of  the  defendant,  for  the  purpose 

of  being  conveyed  thereby  from  the  said-^— of to  the  said 

-^— of ,  having  paid  to  said  defendant  the  fare  between  the 

said  points  to-wit — • — dollars:  That  by  the  negligence  of  the 
said  defendant,  its  agents  or  servants,  tne  train  of  cai*s,  in  one 
of  which  cars  the  said  C.  D.  was  riding  as  aforesaid,  was  thrown 

from  the  track  at In  the  State  of  Ohio  and  the  car  in  which 

saiil  C.  D.  was  seated  was  overturned  and  C.  D.  was  thrown 
from  his  seat  wMth  fp^at  violence  and  was  killed  [or  sustained 

injuries  by  which  his  death  was  caused]  on  the day  of 

188- .  Plaintiff  further  says  that  the  said  accident  occurred  and 
said  injuries  vreve  inflicted  without  any  negligence  or  fault  on 
the  part  of  said  CD.  and,  solely  by  tne  negligence  and  fault 
of  the  defendant  and  its  agents,  servants  and  employees: 

That  said  C.  D.  left  him  surviving:  his  wife,  G.  11.  nnd  I.  J. 
aged years  and  K.  L.  aged ^years,  his  only  surviving  chil- 
dren and  next  of  kin. 

Wherefore  the  plaintiff  as  such  administrator  [or  executor] 
asks  Judgment  against  the  said  defendant  in  the  sum  of  ten 
thousand  dollars  together  with  the  costs  of  this  action. 

[  Verification.  ]  Attorney  for  plaintiffs. 

iVotes.— Tlie  action  can  only  be  brought  by  the  personal  rep- 
resentatives, 26  ().  S.  522.  It  may  be  brought  for  the  benefit  of 
the  next  of  kin  though  they  have  no  claims  for  support  uix>n 
deceased,  25  O.  S.  510.  It  may  be  brought  on  behalf  or  a  bastard, 
10  O.  S.  272.  The  provisions  of  the  section  do  not  extend  to 
coses  where  the  death  occurred  outside  of  the  state,  8  C.  S.  C.  K. 
82;  25  ().  S.  667,  nor  to  actions  bv  an  Ohio  administrator  under 
the  statute  of  another  state,  10  O.  S.  121,  nor  wliere  the  death  is 
caused  by  intoxication,  81  O.  S.  869:  85  O.  S.  89.  The  surviving 
husband  of  deceased  wife  is  next  of  kin  within  the  meaning  of 
the  act,  28  O.  S.  191.  The  proviso  (in  a  former  statute)  as  to  the 
time  of  bringing  the  action  was  held  a  condition  and  not  a  mere 
limitation  and  not  affected  by  its  amendment,  25  O.  S.  029.  The 
cause  of  action  abates  by  the  death  of  the  wrong-door,  87  O.  8. 
374,  but  death  pending  the  action  does  not  abate  it,  1  Clev.  R. 
122.  But  by  g  4975,  R.  8.,  as  amended,  90  v.  140,  "  causes  of  ac- 
tion ♦  <■  *  for  Injuries  to  the  person  or  property  '*  Burvivc, 
and  the  action  may  be  brought  notwithstanding  the  death  of 
the  person  entitled  or  liable  to  the  same.  The  action  may  be 
brought  where  defendant  resides  or  can  be  served,  32  O.  S.  595. 
It  may  be  brought  against  the  receiver  of  a  railroad,  20  O.  8. 
137.  It  hfljs  been  held  that  the  action  is  barred  in  four  years 
and  begins  to  run  from  the  time  of  the  injury,  2  C.  G.  R.  45. 
The  risk  of  ascertaining  the  persons  entitled  to  the  benefit  of 
a  recovery  resulting  fi*om  an  action  brought  under  this^act  and 
the  duty  of  making  the  distiibution  are  not  imposed  upon  the 
defendant,  but  upon  the  personal  representative  of  the  estate, 
26  O.  S.  622.  The  money  realized  from  a  Judgment  in  such  actioq 
18  not  to  be  treated  as  a  part  of  the  general  estate  of  the  de- 
•eafled.    It  must  be  distributed  in  the  manner  provided  in  ^h^ 
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section  and  the  personal  representative  in  whose  name  the  ac- 
tion is  brought  is  a  trustee  for  that  pui*poso*  28  O.  S.  191. 

*Dam<io€9  are  not  general  assets,  2  W.  L.  M.  593,  but  go  to  the 
widow  and  next  of  kin,  Id.  1  D.  267;  7  O.  S.  838.  They  are  lim- 
ited to  the  pecuniary  injury  sustained,  28  O.  S.  i91.  None 
are  given  for  bereavement  ana  mental  suffering,  28  O.  S.  191.  The 
reasonable  expectation  of  what  the  next  of  kin  might  have  re- 
ceived had  he  lived,  is  a  proper  subject  for  the  consideration  of 
thejuiy,  25  O.  S.  510.    Injury  to  each  beneficiary,  37  Bull.  23. 

PKodtTH/.— The  petition  must  show  that  there  is  a  widow  and 
next  of  kin,  2  W.  L.  M.  593,  and  who  are  the  next  of  kin,  10  Bee. 
444,  but  need  not  ^i  forth  the  Injury  to  the  next  of  kin,  7  O.  S. 
336;  50  O.  S.  135.  Without  a  si>ecial  averment  damages  are  not 
recoverable  for  Injury  to  the  busluess  of  deceased,  2  W.  L.  G.  1. 

Contributory' negligence  of  deceased  is  a  good  defense,  1  Clev. 
It.  306,  but  not  contributory  negligence  of  next  of  kin,  24  O.  8. 
631.  The  rule  aa  to  contributory  negligence  in  this  State  is  that 
plaintiff  is  not  required  to  allege  in  his  petition  that  he  was 
without  fault  **nnles8  the  other  averments  necessary  to  consti- 
tute a  cause  of  action  suggest  the  inferance  that  he  was  guilty 
of  contributory  negligence,"  40  O.  S.  876.      Contributory  negli- 

Ssnce  of  husband  not  imputed  to  wife,  see  45  O.  S.  471 ;  see  37 
ull.  23. 

Evidence— liy\vi^  declarations  of  deceased  not  admissible, 
though  defendant  admits  killing  deceased  and  evidence  tend^ 
to  show  facts  sufficient  to  histlf y  charge  of  homicide,  15  Bull  8. 
Where  the  action  Is  brought  for  the  benefit  of  surviving  husband 
and  child  evidence  that  the  husband  had  again  man'ied  and 
that  his  second  wife  performed  like  services  and  dnties  and 
contributed  in  like  manner  as  the  flrat  wife  to  the  support  of 
the  family  and  accumulations  of  pi'operty  is  not  admissible  in 
mitigation  of  damages,  46  O.  S.  471 ;  19  Bull  204. 

SALE  OF  REAL    ESTATE    FOS    PAYMENT    OF    DEBTS  AND 
DISTRIBUTION  OF  PROCEEDS. 

J  6136.  When  ezeoutor  or  administrator  shall  apply  for 
sale  of  real  estate  to  pay  debts.  As  soon  as  the  execu' 
tor  or  administrator  shall  ascertain  that  the  personal 
estate  in  his  hands  will  be  insufficient  to  pay  all  the 
debts  of  the  deceased,  with  the  allowance  to  the 
widow  and  children,  for  their  support,  twelve  months, 
and  the  charges  of  administering  the  estate,  he  shall 
apply  to  the  probate  court  or  tne  court  of  common 
pleas  for  authority  to  sell  the  real  estate  of  the  de- 
ceased.   [38  V.  146,8119.] 

Indmendeni  of  statute  there  was  no  power  of  sale,  8  0. 668 ;  48 
O.  S.  8^ ;  and  none  existed  between  1S05  and  1S08,  8  0. 159.  Sale 
may  be  had  to  pay  taxes,  8  O.  52 ;  to  pay  executor's  compensa- 
tion, 8  O.  S.  390;  for  support  of  widow  and  hclra,  18  O.  S.  234; 
but  not  to  settle  disputes  as  to  title,  23  O.  S.  520.  It  must  ap- 
pear that  there  is  an  actual  necessity  for  selling  the  land  for 
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the  paymont  of  bona  fide  debtn,  Id.  Where  no  anthoritv  exists 
in  the  will  an  executor  can  not  sell  real  estate  wilhout  nrst  ob- 
taining an  order  of  court,  4  <).  129;  and  the  power  ceases  when 
the  CAtate  is  fully  settled  and  all  claims  presumptively  salis- 
Iled  by  l.-ipso  of  time,  2  O.  8.  241;  or  when  an  executor  'havinj^ 
accepted  his  trust  resigns  his  office,  32  0. 8. 858 ;  but  in  case  the 
executor  rcsijrn  the  power  to  convey  real  estate  conferiea  Dv 
the  will  may  be  tranuforred  to  an  administrator  with  the  wiu 
annexed,  Id.^  but  in  case  the  administrator  then  resign,  his 
power  under  such  will  wholly  ceases  and  a  deed  made  by  him 
afterward  of  land  sold  by  him  while  in  office  conveys  no  title, 
Id.  It  is  no  bar  to  an  action  by  an  administrator  to  sell  land  to 
pay  debts  that  the  heir  has  without  an  oi-dcr  of  court  sold  the 
name  at  private  sale  and  applied  the  proceeds  in  satisfaction  of 
preferred  claims.  37  O.  S.  532.  Setting  aside  judicial  sale,  11 G.  C. 
103.    Foreign  decree  inoperative,  20  O.  231 ;  13  /d.  368 ;  1 0. 8. 890. 

ifisceUanemM.— Sale  must  not  l)c  snliJect  to  incumbrances^ 
court  to  settle  priorities  among  lien  holders  and  order  sale  free 
from  such  liens,  42  O.  S.  53.  Sale  subject  to  homestead  void,  39 
O.  S.  365.  Dower  of  divorced  wife  not  made  party.  Buyer's 
mistake  of  law  not  relieved  against,  40  O.  8.  73.  Executor  can 
not  bind  estate  by  verbal  promise  to  indemnify  purchaser 
Against  incumbrances.  Id.  In  a  proceeding  by  an  administrator 
to  sell  real  estate  to  pay  iudgraents  entered  upon  awards  of  ar- 
bitrators it  is  competent  tor  the  heir  upon  a  cross  petition  in  the 
same  proceeding  to  attack  said  judgements  for  fraud,  28  O.  S.  102. 
Where  the  administrator  instead  of  selling  the  real  estate  col- 
lected the  rents  and  applied  them  to  the  satisfaction  of  the  an- 
cestor's debts  his  action  was  upheld,  16  O.  S.  270.  The  executor's 
warranty  of  title  can  not  bind  the  estate  unless  he  is  authorized 
by  will  or  by  order  of  court,  46  O.  S.  73.  When  the  personal 
estate  in  the  hands  of  an  administrator  is  suMicieut  to  pay  the 
costs  of  administering  the  estate  and  all  the  debts  of  the  decedent, 
except  such  as  are  amply  secured  by  mortgage  executed  by  him 
in  his  lifetime  on  lands  of  which  he  died  Keized.  an  action  can 
not  be  maintained  by  the  administrator  to  subject  to  sale  for  the 
payment  of  the  mortgage  indebtedness,  other  lands  which  the 
intestate  had  conveyed  away  with  intent  to  hinder,  delay  and 
defraud  his  creditors,  48  O.  S  379.  An  action  by  an  executor  for 
the  construction  of  a  will,  which  prays,  among  other  things,  for 
an  order  to  sell  lands  for  the  payment  of  legacies  is  appealable, 
24  O.  8  1 :  section  cited  in  4  C  G.  315.  326 

J  6187.  Where  and  how  applioation  shall  be  made.  In 
order  to  obtain  Buch  authority,  the  executor  or  ad- 
ministrator shall  commence  a  civil  action  in  the  pro- 
bate court  or  the  court  of  common  pleas  of  either 
the  county  in  which  tlie  real  esttite  of  the  deceased, 
or  any  part  thereof,  is  situate,  or  of  the  county  in 
which  were  issued  his  .letters  testamentary  or  of  ad- 
ministration.   [38  V.  146,  g  120.] 

Jurisdiction  of  common  pleas,  1  D.  585 ;  of  probate  conrt.  4  G 
G.  R.  7;  49  O.  8. 588.  Proceeding  a  civil  action  in  which  any  per- 
Bon  may  be  made  a  defendant  who  hafi  or  claims  an  interest  in 
the  land  dr  is  a  necessary  party  to  the  complete  determination 
of  aDy^quesuon  Inyolyed  in  the  action,  49  O.  8. 593,  GQl 
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J  6188.  AdminiBtrator  de  bonis  non  to  oomplete  sale 
made  by  executor  or  administrator.  If  the  executor  or 
administrator,  \vhoBhall  commence  Buch  action,  for 
the  sale  of  real  estate,  shall  die,  resign,  or  be  removed, 
or  bis  powers  shall  cease  at  any  time  before  the  con- 
veyance of  the  same,  under  an  order  of  the  court,  the 
administrator  de  bonis  non  shall  proceed  with  such 
sale,  and  may  convey  the  land  sold  before  or  after 
his  appointment,  and  may  be  reouired  to  give  an  ad- 
ditional bond  in  like  manner  as  if  such  administrator 
de  bonis  non  had  filed  the  petition.  [38  v.  146,  J  152 ; 
43  V.  20,81.] 

J  6189.  When  real  estate  frandnlently  conveyed,  lia- 
ble to  sale.  The  real  estate  liable  to  be  sold  as  afore- 
said, shall  include  all  that  the  deceased  may  have 
conveyed  with  the  intent  to  defraud  his  creditors,  and 
all  other  rights  and  interests  in  lands,  tenements,  and 
hereditaments :  provided,  that  lands  so  fraudulently 
conveyed,  shall  not  be  taken  from  any  one  who  pur- 
chasea,  them  for  a  valuable  consideration,  in  good 
faith,  and  without  knowledge  of  the  fraud ;  and  no 
claim  to  lands  so  fraudulently  conveyed,  shall  be 
made,  unless  within  four  years  next  after  the  decease 
of  the  grantor.    [38  v.  146,  §  121.] 

I  6140.  How  executor  or  administrator  to  get  posses- 
sion of  land  frandnlently  conveyed  and  avoid  snch  convey- 
ance. If  land  is  to  be  included  in  such  action  which 
has  been  so  fraudulently  conveyed,  the  executor  or 
administrator  may  either  before  or  at  the  same  time, 
bring  an  action  for  the  recovery  of  the  possession  of 
such  land ;  or  he  may  in  his  action  for  the  sale  thereof 
allege  the  fraud  and  have  the  fraudulent  ponveyance 
avoided  therein ;  but  when  such  land  is  included  in 
the  application  before  a  recovery  of  the  possession 
thereof  the  action  shall  be  in  the  court  of  common 
pleas.     [38  v.  146,  ?  122.] 

Conveyance  to  be  flrst  set  aside,  44  O.  S.  497.  Such  proceed- 
ing must  be  commenced  in  the  common  pleas  not  in  the  probate 
court.  Id.  An  order  made  by  the  probate  court  for  the  sale  of 
such  lands  upon  a  judgment  of  its  own  setting  aside  the  convey- 
ance as  null  and  void  is  of  no  validity  whatever  and  may  bo 
impeached  in  a  collateral  proceeding  to  recover  the  land,  Id 
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After  a  sale  of  real  estate  has  been  set  aside  as  fraudulent  it  may 
be  sold  to  pay  the  widow's  yearly  allowanoe,  18  O.  8.  284.  An 
action  will  lie  in  favor  of  an  administrator  of  a  deceased  person 
against  the  erantee  in  possession  of  real  estate  conveyed  to  him 
by  the  decedent  with  intent  to  defraud  his  creditors,  to  recover 
the  value  of  such  real  estate  for  the  payment  of  the  debts  of  the 
Intestate.  The  limitation  is  fixed  by  g  6189 ;  either  party  may  de- 
maud  a  jury.  The  grantee  is  a  competent  witness  to  testify  gen- 
erally in  such  an  action,  86  Bull.  820.  When  fraudulent  oonvey- 
ance  can  be  impeached,  48  0. 8. 379.  Sections  6139, 6140  oonstruea, 
2  N.  P.  376. 

^  6141.  What  petition  for  sale  must  contain.  The  pe- 
tition shall,  in  all  cases,  set  forth  the  amount  of  debts 
due  from  the  deceased,  as  nearly  as  they  can  be  ascer- 
tained, and  the  amount  of  the  charges  of  administra- 
tion, the  value  of  the  personal  estate  and  efiects,  and 
a  description  of  the  real  estate,  and  the  value  thereof, 
if  appraised.    [38  v.  146,  J  123.] 

Form  of  petition  to  tell  real  estate— rrobhto  court  of 


county.  A.  D.,  as  administrator  of  the  c»tate  \or  executor  of 
the  Iftst  will  and  testament]  of  C.  D.^dcceasecK  plaintiflT,  r*.  E. 
F.,  (ji.  H.  and  I.  J.,  a  minor  over  fourteen  ycai-s  of  age,  K.  L. 
and  M.  N.,  minora  under  fourteen  years  of  age,  sole  lieirs  at 
law  of  C.  D.,  deceased;  Q.  II.,  widow  of  saidC.  D.,  deceased, 
and  S.  T.,  defendants. 

The  plaintiflr  represents  that  on  the day  of ho 

was  duly  appointed  and  qualified  administrator  of  the  estate  [or 
executor  of  the  last  will  and  testament]  of  C.  D.,  deceased,  late 

of  the  county  of ,  State  of :  that  valid  debts 

of  decedent  amounting  to dollars  have  ^ready  lx?en 

ftrcsentcd  to  plaintiff  for  payment  [or  that  there  are  debts  duo 
rom  decedent  as  nearly  as  can  l)o  ascertained  amounting  to 

dollars]  a  sonetlule  of  which  debts  is  hereto  attaoned 

marked  exhibit  A.      That  the    costs  of  administration  will 

amount  to  about dollars,  and  that  the  total  value 

of  the  personal  estate  and   effects  of  said  decedent  is  but 

dollars,  being  wholly  insufficient  to  pay  the  debts 

and  costs  aforesaid. 

Plaintiir  further  represents  that  said  C.  D.  died,  seized  in 
fee  8ini])lo  of  the  following  described  real  estate,  situate  in  the 

county  of — ■ and  State  of  Ohio,  to- wit:  [Here  describe 

the  real  estate,}  [If  the  value  of  the  real  estate  wtia  ascer' 
tained  in  the  inventory  by  tlie  appraisers  of  the  personal  es- 
tate say]  Plaintiir  represents  that  said  real  estate  was  ap> 
praised  m  accordance  with  the  order  of  the  probate  court  of 

county,  Ohio,  by  the  appraisers  of  the  personal  estate 

of  said  decedent  and  tnat  the  amount  of  said  appraisement  is 

dollars. 

The  said  decedent  died  leaving  as  his  sole  heirs  at  law, 
the  defendants,  E.  F.,  G.  II.  and  I.  J.,  who  is  a  minor  over  fous- 
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teen  years  of  age,  K.  L.  and  M.  N.,  who  are  minors  under  four- 
teen years  of  age,  and  his  widow,  Q.  R.,  who  is  entitled  to 
dower  in  said  ^(remises.     Plaintiff  represents  that  8.  T.  claims 

to  hold  a  mortgage  on  said  premises  for dollars. 

executed  by  said  C.  D.  witn  his  said  wife,  O.  11.  Plaintiff 
therefore  prays  that  the  dower  of  said  Q.  R.  bo  assigned  and 
set  off  to  her  in  said  premises,  that  said  S.  T.  be  required  to 
answer  setting  forth  more  fully  the  amount  and  date  of  said 
mortgage  lien,  and  that  he  may  be  authorized  and  ordered  to 
sell  said  premises  subject  to  said  dower  estate  according  to  the 
statute  in  such  case  made  and  provided,  and  for  all  other  proper 
orders  and  relief  in  the  premises. 

[Verijlcati&n.]       Attorney  for  plaintiff. 

2  6148.  FeeesMury  parties.  In  such  action  the  widow 
of  the  deceased,  and  the  heirs,  devisees,  or  per- 
sons having  the  next  estate  oi  inheritance  from 
the  deceased,  and  all  mort^ifagees  and  other  lien- 
holders,  whether  by  judgment  or  otherwise,  of 
any  of  the  lands  sought  to  be  sold,  and  all  trustees 
holding  the  legal  title  thereto  or  to  any  part 
thereof;  and  when  a  fraudulent  conveyance  is  sought 
to  be  set  aside  in  such  action,  all  persons  holding  or 
claiming  thereunder  shall  be  made  parties.  [38  v. 
146,2124;  55v.  157,  ?1.] 

A  mortgagee  was  not  a  necessary  paiiy  to  the  action  to  sell 
lands  prior  to  1858, 11  O.  8. 486,  and  a  purchaser  at  Judicial  sale 
held  them  under  the  law  as  it  then  stood  discharged  of  liens  for 
debts  of  the  intestate,  8  O.  217,  but  under  the  amendment  of 
185H  the  lien  of  a  mortgagee  who  is  not  made  a  party  thereto 
remains  unaffected  bv  the  order  of  sale  and  the  proceedings 
thereunder,  19  ().  S.  472.  Proceedings  are  void  as  to  heirs  not 
made  parties,  12  O.  268.  In  petition  to  sell  land  fraudulently 
convcved  it  was  held  that  defrauded  creditors  could  not  be 
Joined,  2  Clev.  R.  137.  A  former  wife  of  decedent,  divorced  because 
of  his  ageression  is  entitled  to  dower  and  should  be  made  a  party, 
46  O.  8. 73.  Where  in  a  suit  in  the  probate  court  by  the  admin- 
istrator to  sell  land,  he  made  parties  defendant  heirs  in  the  chain 
of  title  claimed  by  him,  the  issue  being  whether  the  ancestor  of 
the  heirs  so  made  parties  had  sold  and  conveyed  to  the  grantor 
of  plaintiff  decedent  the  land  in  question  by  a  lost  deed,  it  wtis 
held  that  the  probate  court  had  Jurisdiction  of  the  subject  mat- 
ter and  parties  and  Its  decree  against  the  defendant  heirs,  among 
others  tnat  the  land  be  sold  by  him  as  administrator,  is  sus- 
tained, 4  C  C.  7.  All  persons  claiming  interest  in  land  to  be 
made  parties,  49  0. 8.  588. 

i  6148.  Service — Waiver  of — Confent  of  guardian. 
Service,  either  actual  or  constructive,  shall  be  made 
in  the  same  manner  as  in  other  civil  actions:  pro- 
vided, that  if  all  persons  in  interest  consent,  in  writ- 
ing, to  the  sale,  service  of  process  may  be  dispensed 


S6143  SALB  OF  LAHD  TO  PAY  DBBTB.  300 

with ;  and  legal  guardians  may  sign  such  consent  for 
their  wards,  except  gaardians  of  the  person  only  of 
minors ;  or,  unless  otherwise  ordered  by  the  court, 
the  summons  may  be  served  by  the  plaintiff  or  other 


person,  by  copy  personally,  and  the  return  of  such 
service  shall  oe  verified  by  the  oath  of  the  person 
who  makes  the  same;  and  all  proceedings  m  the 
action  in  either  court  shall  be  the  same  as  in  other 
civil  actions,  except  as  otherwise  herein  provided. 
[38  V.  146,  2  126, 126, 128 ;  76  v.  110,  {  1.] 

Waiver  of  summont  and  consent  to  sale,  \Title.]^Vie^  the 
undersigneu,  parties-defendant  to  the  petition  in  said  cause, 
waive  issuing  and  service  of  summons  and  voluntarily  enter 
our  appearance  as  such  defendants,  and  we  do  hereby  consent 
to  the  sale  of  the  real  estate  described  in  said  petition. 

AJfldavii  to  obtain  ptihlieatton.  [TUU^^—A.  B.,  the  above 
named  plaintiff,  being  dulv  sworn  says,  that  E.  F.,  defendant 
in  this  action  is  a  non-resident  of  the  State  of  Ohio,  and  service 
of  summons  can  not  be  made  upon  him  in  this  State,  that  the 
residence  of  the  defendant,  G.  H.,  is  unknown  and  can  not  with 
reasonable  diligence  be  ascertained,  and  service  of  summons 
can  not  be  made  upon  him,  and  that  the  case  is  one  of  those 
mentioned  in  $  5(ML8  of  the  Kcvised  Statutes  of  Ohio. 

Notice  to  parties  by  publication.    I  TVtte.l— Case  No. , 

Probate  Court, county,  Ohio.    E.  F.,  who  resides 

at , countv.  State  of  Indiana,  and 

G.  II.,  whose  residence  is  unknown,  will  take  notice  that  A.  B., 

administrator  of  the  estate  of  C.  I>.,  dccca.sod,  on  the day 

of ,  188—,  filed  his  petition  in  the  Probate  Court  of 

county,  Ohio,  alleging  that  the  pei'sonal  estate  of  said  decedent 
is  insufilcient  to  pay  his  debts  and  the  charges  of  administering 
his  estate;  that  he  died  seized  in  fee  simple  of  the  following 
described  real  estate  to- wit:  [here  describe  the  real  estate] 
that  Q.  R.,  the  widow  of  said  decedent,  is  entitled  to  dower  in 
said  real  estate,  and  that  5.  T.  claims  to  hold  a  mortgage  thci'eon 

for dollars.    The  prayer  of  the  petition  is  for  the  assign  - 

ment  of  dower  in  said  property,  that  S.  T.  be  required  to  ans* 
wer  setting  forth  the  particulars  of  his  mortgage  lien  thereon 
and  that  said  property  be  sold  to  pay  the  debts  and  charges 
aforesaid.  E.  F.  and  G.  II.  are  hereby  notified  that  they  have 
l>cen  made  parties -defendant  to  said  petition  and  that  they  are 

i-et^uired  to  answer  the  same  on  or  before  the  "—  day  of 

188-. 

Affidavit  0/ publication.    See  $  6068. 

AjDMavit    of  proof  of  maiUng  notice,     JTY/te.]— X.  Y., 

being  duly  sworn,  says  that  on  the day  or ,  188—,  he 

dei>osited  in  the  post-office  at post-paid  directed  to  E.  F., 

county,  Indiana,  one  copy  of  the  Cincinnati  Commercial- 
Gazette  of  (fate ,  188—,  containing  among  other  things  a 

publication  of  which  the  following  is  a  true  copy  {here  copy 
natioe  of  publication.] 
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AnsvKT  0/  uHdow.  [Title.]— And  now  comes  Q.  R.,  widow 
of  said  C.  D.,  deceased^  and  for  answer  to  plaintliTs  petition, 
waives  Issue  and  service  of  summons  herein,  consenis  to  the 
sale  of  the  premises  in  said  petition;  waives  the  assignment  of 
dower  in  said  premises  described  to  her  by  mctos  and  bounds 
or  In  rents  and  profits,  and  asks  the  court  to  have  said  prem- 
ises sold  free  of  ner  dower  and  to  allow  her  in  lieu  thereof  such 
sum  of  money  out  of  the  proceeds  of  the  sale  as  the  court  may 
deem  the  Just  and  reasonable  value  of  her  dower  interest  in 
said  pi-omises.  [  Signed.  ] 

Answer  and  cross -petition  of  defendant,— [Title.]  Now 
comes  S.  T.,  one  of  the  defendants  in  the  above  entitled 
cause,  and  says  he  admits  that  the  plaintiiT  is  the  duly 
appointed  and  qualified  admlnisti'ator  of  the  estate  of 
C.  D..  deceased,  out  knows  nothing  of  the  other  mattera 
and  things  set  forth  in  said  petition,  and  therefore  denies 
the  same.  And  by  way  of  cross-petition  this  defendant 
says  that  on  the day  of 188—;  said  C.  D.  ex- 
ecuted and  delivered  to  S.  T.,  his  certain  promissory  note 
dated  day  of  ,  18&— ,  for  the  sum  of dol- 
lars, payable  to  the  order  of  S.  T.  and  due  one  year 
after  date,  with  interest  from  date,  a  copy  of  which  note  with 
all  indorsements  and  credits  thereon  is  made  ajpftrt  of  this 
cross-petition  and  is  as  follows:  [cony  of  note.]  That  in  order 
to  secure  the  payment  of  said  note,  the  said  C.  D.  and  Q.  R., 
his  wife,  executed  and  delivered  to  this  defendant  a  mortgage, 
.dated— -day  of 188—,  upon  the  following  described  prem- 
ises [here  describe  the  premises,,  or  on  the  premises  described  in 

the  petition  for  sale  in  this  cause.]     That  on  the day  of 

18^—,  at— o'clock,  — .  M.,  said  mortgage  was  delivered  to  the 
Recorder  of  county.  State  of  Ohio,  and  was  recorded  on 

the  same  day  In  book page ,  of  the  mortgage  records  df 

said  county.  That  in  said  mortgage  it  was  provided  [here  give 
defp(is<inc€  clavAe."]  Defendant  savs  that  said  morts^ago  has 
become  absolute,  that  no  part  of  the  sum  mentioned  m  said 
note  and  mortgage  has  been  paid,  and  that  there  is  now  due 

and  owing  the  defendant  thereon  the  sum  of dollars, 

with  interest  from  the day  of ,  188—,  wherefore  defend- 
ant prays  that  said  premises  may  bo  sold,  that  his  debt  and 
interestoe  paid  in  full  out  of  the  proceeds  of  the  sale  and  that 
he  may  have  all  other  and  proper  relief. 

A  nswer  and  cross-petition  of  Building  A ssociation.  [  Title. ] 
Now  comes  the  defendant,  the  Excelsior  Loan  &  Bldg.  Associa- 
tion of -J  and  states  that  it  is  duly  incorporated  under 

the  laws  of  Ohio  for  the  purpose  of  loaning  money  among  its 
members  for  use  in  buying  lots,  or  building,  or  repairing  houses 
and  for  other  punsoses,  that  the  said  C.  u.,  deceased,  was  one 

of  its  members;  that  on  or,  about  the day  of ,  188—,  It 

paid  to  the  said  C.  D.  the  sum  of dollars,  the  estimated 

▼alue  of shares  on  a  contract  then  and  there  made  and  cn- 

teredintot  by  which  said  C.  D.  agreed  to  repay  said  sum  to  this 
defendimt  in  weekly  installments  of  dues,  interest,  premiums 
and  fines  and  according  to  the  terms  and  conditions  of  a  certain 
mortgage  deed  hereinafter  set  forth.  This  defendant  further 
says  that  In  order  to  secure  the  performance  of  said  contract 
and  to  enable  it  to  enforce  the  payment  of  the  sums  coming  due 
and  payable  thereunder,  the  said  C.  D.  and  £.  D.,  his  wife,  on 
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or  aboat  the— -day  of ,  188—,  executed  and  delivered  to 

Baid  Association,  its  successors  and  assigns,  their  certain 
mortgage  deed  witti  release  of  dower  for  the  following  described 
real  estate  [here  describe  real  estcUs.}  That  said  mortgage 
deed  contained  the  following  conditions:'    [copy  defeasance 

clauee.\     Said  Association  on  the day  of ,  188—,  at 

o'clock,  delivered  said  mortgage  to  the  Recorder  of county, 

Ohio,  and  said  mortgage  was  on  the day  of *  duly  re- 
corded in  Book ,  page ,  of County  records,  and  the 

c]2iini  of  said  association  thereby  became  ana  still  is  the  lii'sl 
and  best  lien  upon  said  premises.  This  defendant  further  says 
that  neither  said  C  D.  nor  did  his  legal  representatives  comply 
with  the  terms  and  conditions  of  said  mortgage  and  did  not 
make  payment  so  as  aforesaid  by  him  agitjcd,  that  they  have 

made  no  payments  since— day  of ,  lf<8— ,  and  that  up  to 

and  inclusive  of — —day  of ,  said  C.  I),  and  his  represen- 

tatives  are  delinquent  in  interest dollar8,in  premiums 

dollars,  in  fines — —dollars,  making  a    total  of dollars. 

Whcrefoi'C  defendant  prays  that  an  account  may  be  taken  of 
the  Hniount  due  on  said  moitgage,  when  a  dcci'ce  shall  be  tuken 
that  said  premises  may  be  sold  to  satisfy  said  mortgage  und  the 
Interest,  premiums  and  lines  due  at  the  time,  and  for  all  lu-opcr 
relief 

iV^oic*.— Service  on  infants,  $  6047.  Constructive  service. 
$  6048-5051.  When  service  unnecessary,  |  5048.  Return  of 
summons,  $  6039.  Time  of  filing  pleadings,  g  6007.  Guanlians 
couhl  appear  for  minors  not  named  in  the  petition  under  tlu* 
act  of  1H24,  7  O.  (pt.  1)  198;  7  O.  (pt.  2)  188.  This  section  confers 
power  on  probate  court  to  award  parties  a  trial  by  jury,  49  O.  S. 
697. 

^  6144.  When  guardian  ad  litem  to  be  appointed— Such 
guardian  oan  not  waive  notioe,  etc.  It  shall  not  bo 
necessary,  unless  the  prayer  of  the  petition  for  a  sale 
is  contested,  to  appoint  guardians  ad  litem  for  infant 
heirs  or  devisees  or  other  persons  having  the  next 
estate  of  inheritance  from  the  deceased  who  are  de- 
fendants ;  and  no  such  guardian  shall  have  authority 
to  waive  notice  or  service  of  summons.  [38  v.  140,  § 
127.] 

iyrder  appointing  guardian  ad  litem.  [Title.]— T\\l&  cause 
coming  on  this  day  to  be  heard,  and  it  appearing  to  the  court 
that  K.  Li.  and  M.  N.,  minor  defendants,  have  been  duly  and 
legally  served  with  process  herein,  and  notified  of  the  penilency 
and  prayer  of  plaintiff's  petition,  tho  court  on  motion  of  X.  Y., 

counsel  for ,  hereby  appoints  O.  P.  guardian  ad  litem  for 

said  minor  defendants,  anu  tbei'eupon  tho  said  O.  P.  api>caring 
in  open  court  accepts  said  appointment. 

Answer  of  minor  defendants  by  guardian  ad  litem.  [  Title.} 
Now  come  K.  L.  and  M.  K.,  minor  defendants,  hereto  by  O.  P., 
guardian  ad  ZiteTn,  heretofore  apfioiuted  in  this  cause,  by.  this 
court,  and  for  answer  to  the  petition  deny  all  the  allegations 
therein  contained;  and  furtner  say,  that  they  are  of  tender 
years  and  not  acquainted  with  the  law  in  such  cases,  and  there- 
fore ask  the  court  to  protect  their  rights  In  this  caae,  and  for 
aoch  relief  ae  may  bo  Just. 
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2Vbte«.— Sec  $  5008,  6004,  Code  of  civil  procodure.  Guardian 
txd  lUem  could  appear  for  infants  not  served.  16  O.  TIA;  3  O.  S. 
4M;  12  O.  S.  49.  His  answer  has  the  cfTcct  of  a  general  denial 
28  O.  S.  620.    See  $  6078,  Code  of  Civil  Procedure. 

J  6145.  Court  to  settle  priorities  of  liens  in  such  cases. 
The  probate  court  or  court  of  common  pleas  in  which 
such  action  maj  be  pending,  shall  have  full  power  to 
determine  the  equities  between  the  parties  and  the 
priorities  of  lien  of  the  several  lien-holders  on  said 
real  estate,  and  to  order  a  distribution  of  the  money 
arising  from  the  sale  of  such  real  estate,  according  to 
the  respective  equities  and  priorities  of  lien  as  found 
by  the  court.  When  said  action  is  determined  by  the 
probate  court,  the  jud^e  thereof  shall  make  the  nee- 
eessLTy  order  for  an  entry  of  release  and  satisfaction  of 
all  mortgages  and  other  liens  upon  said  real  estate, 
and  shall  enter  such  release  and  satisfaction,  together 
with  a  memorandum  of  the  title  of  the  case,  the 
character  of  the  proceed injip  and  the  volume  and  page 
of  record,  where  recorded,  upon  the  record  of  such 
mortgage  or  other  lien  in  the  recorder's  office  where 
the  same  are  recorded ;  and  he  shall  tax  in  his  cost 
bill  the  fee  provided  by  law  for  the  recorder  for  en- 
tering such  release  and  satisfaction,  and  also  a  fee  of 
twenty-five  cents  to  himself  for  such  entry.  This 
section  shall  apply  to  proceedings  by  guardians,  as- 
signees and  trustees  to  sell  lands  to  pay  debts.  [92 
V.  155 ;  89  v.  135.] 

Where  the  real  estate  is  incumbered  by  mortgages  and  other 
liens  the  court  Is  to  settle  the  priorities  among  Tienholders  and 
order  a  sale  free  from  such  liens,  42  O.  S.  i>3.  The  probate  court 
is  not  authorised  to  make  an  order  to  sell  the  same  subject  to 
the  mortgage  or  other  liens.  Id.  Power  of  the  probate  court  to 
determine  the  controversies  between  parties  to  a  sale  of  dece- 
dent's property  to  pay  debts,  3  Bull.  891.  Priorities  of  liens,  etc., 
49  O.  S.  588, 696;  11  C.  C.  501.  Purchasers  at  such  sale  hold  the 
estate  discharged  of  liens,  but  the  proceeds  are  subject  to  the 
priorities  of  lien  attached  to  the  land,  7  O.  (1  pt.)  21. 

§  6146.    Personi  interested  may  give  bond  and  prevent 

sale.    An  order  for  the  sale  of  the  real  estate  shall  not 

be  granted  if  any  of  the  persons  interested  in  the  estate 

shall  give  bond  to  the  executor  or  administrator,  in  a 

sum  and  with  sureties  to  be  approved  of  by  the  court, 

with  condition  to  pay  all  the  debts  mentioned  in  the 

petition  that  shall  eventually  be  found  due  from  the 

estate,  with  the  charges  of  administering  tho  same, 

and  the  allowance  in  money  to  the  widow,  so  far  as 
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the  personal  estate  of  the  deceased  shall  be  insuffi- 
cient therefor.    [38  v.  146,  {  129.] 

Form  of  bond.— Know  all  men  by  these  presents,  that  we,  A. 
B.,  C.  D.  and  E.  F.,  are  held  and  firmly  bound  unto  G.  H.,  ex- 
ecutor of  the  last  will  and  testament  [or  administrator  of  the 
estate]  of  I.  J.,  deceased,  in  the  sum  of dollars,  to  the  pay- 
ment of  which  we  hereby  jointly  and  severally  bind  ourselves, 
our  heirs,  cxecutora  and'  ndministrators.  The  condition  of  this 
obligation  Is  such  that  whereas  the  said  G.  H.,  as  executor  [or 

administrator!  as  aforesaid,  on  the day  of ,  made 

an  application  to  the  probate  court  of county,  Ohio,  for 

an  oraer  to  sell  the  real  estate  of  said  decedent  alleging  that 
the  personal  estate  of  said  decedent  was  insuflicient  for  the  pay- 
ment of  his  dobts  and  the  charges  of  administering^  his  eslate. 
Kow  if  the  said  A.  B.  shall  pay  all  the  debts  mentioned  In  the 
petition  that  shall  eventually  be  found  due  from  the  estate* 
with  the  charges  of  administering  the  same,  and  the  allowance 
in  money  to  the  widow  so  far  as  the  personal  estate  of  the  do^ 
ceased  snail  be  insuflicient  therefor,  then  this  obligation  to  b^ 
void,  otherwise  to  be  in  full  force  and  effect.       [Si^ined^  etc.] 

Executed  in  presence  of 

The  bond  is  blading  though  executed  after  order  of  sala. 
81 0.  S.  78.  See  42  O.  8.  .'>8. 

'i  6147.  When  ooart  to  order  real  estate  to  be  sold — 
Terms  of  sale.  If  the  court  is  satisfied  that  it  is  neces- 
sary to  sell  real  estate  of  the  deceased  to  pay  his  debts, 
it  shall  order  the  real  estate,  or  so  much  thereof  as 
may  be  necessary  for  the  payment  of  the  debts,  to  be 
sold  by  the  executor  or  administrator,  ui>on  deferred 

f payments,  not  exceeding  two  years,  with  interest. 
38  V.  146,  i  130.] 

An  order  of  court  made  after  its  jurisdiction  is  exhausted 
can  not  be  cured  by  entering  the  order  nunc  pro  tufio  as  of  a 
prior  date,  S  (>.  55S.  Order  lor  sale  before  return  of  appraise- 
ment, 6  O.  447,  or  made  after  sale,  4  O.  5,  is  void.  Ana  a  sale 
of  lands  excepted  from  the  order,  4  O.  5,  or  without  an  order  is 
void,  10  O.  1H.S;  W.  208.  So  is  a  sale  under  order  of  foreign 
court,  1  O.  51U,  unless  assented  to,  IS  ().  368;  1  O.  S.  390.  Onler 
of  sale  will  not  be  reversed  for  lack  of  Journal  entry,  87  O.  s. 
582.    See  48  O.  S.  379 ;  49  Id.  588 ;  1 6136,  n. 

J  6148.  The  estate  of  the  heirs  in  the  land  set  off  to 
the  widow,  may  be  sold.  The  court  may  include  in  its 
order  of  sale,  the  title  of  the  heirs  or  devisees  of  the 
deceased,  in  the  premises  set  off  to  the  widow  for  her 
dower,  which  may  be  sold  subject  to  the  life  estate 
of  the  widow  therein.    [38  v.  146,  J  131.] 

i  6149.  The  whole  to  be  sold  when  a  partial  sale  would 
ii^ure  the  residue,    If  it  shall  be  represented  in  such 
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petition  and  shall  appear  to  the  court  that  it  is  neces- 
aarv  to  sell  some  part  of  the  real  estate,  and  that,  by 
sucn  partial  sale,  the  residue  of  the  estate,  or  some 
specinc  part  or  piece  thereof,  would  be  greatly  injured, 
the  court  may  order  a  sale  of  the  whole  of  the  estate, 
or  of  such  part  thereof  as  the  court  shall  think  neces- 
sary and  most  for  the  interest  of  all  concerned  therein. 
[38  V.  146,  I  132.] 

3  6150.  Exeontor  or  adminlBtrator  to  give  bond  to  ao- 
oonnt  for  snrplus.    When,  in  cases  named  in  the  next 

S receding  section,  the  executor  or  administrator  is  or- 
ered  to  sell  more  land  than  is  necessary  for  the  pay- 
ment of  the  debts,  he  shall,  before  the  sale,  give  bond 
with  sufficient  sureties  payable  to  the  state,  condi- 
tioned to  account  for  all  the  proceeds  of  the  sale  that 
shall,  remain,  after  payment  of  the  debts  and  charges 
for  which  the  land  shall  be  sold,  and  to  dispose  of  the 
same  according  to  law.    [38  v.  146,  { 133.] 

iP\>rm  o/  bond.— Know  all  men  by  these  preeents,  that  we,  A. 
B.,  C.  D.  and  £.  F..  ai'e  held  and  firmly  bound  unto  the  state  of 

Ohio  in  the  sum  of dollars,  to  the  payment  of  which  we 

do  hereby  Jointly  and  severally  bind  ourselves,  our  heirs,  ex- 
ecutors and  administrators.*  The  condition  of  this  obligation 
is  such  that,  whereas  in  a  certain  cause  pending  in  the  probate 

court  of  the  county  of and  state  of  Ohio,  wherein  A.  B.. 

executor  of  the  last  will  and  testament  [or  administrator  of 
the  estate!  of  O.  II.,  deceased,  is  plaintiff  and  I.  J.  and  others 
nre  defendants,  the  said  A.  B.  has  been  ordcreti  by  said  court 
to  sell  more  real  estate  than  will  be  necessai7  for  tne  payment 
of  the  debts  of  said  decedent  and  the  charges  of  administering 
his  estate.  Now, If  the  said  A.  B.  shall  account  tor  all  the  pro- 
ceeds of  the  real  estate  so  ordered  to  be  sold,  that  sliall  remain 
after  the  payment  of  tliu  debts  and  charges  aforesaid,  and  dis- 
pose of  tiie  same  according  to  law,  then  this  obligation  to  bo 
void,  otherwise  to  be  In  full  force.  (Sifftied^  etc,) 

26151.  And  give  additional  bond  to  leonre  farther 
assets  if  required  In  what  conrt.  The  court  may  also 
require  of  any  executor  or  administrator,  if  it  shall 
deem  it  necessary,  before  such  sale,  to  give  an  addi- 
tional administration  bond,  to  secure  the  further  as- 
sets arising  from  the  sale  of  the  real  estate,  and  the 
bond  mentioned  in  this  section,  and  the  bond  men- 
tioned in  the  next  preceding  section,  shall,  when  so 
ordered  to  be  given,  be  given  in  the  court  from  which 
the  letters  were  issued,  and  if  the  action  is  pending 
in  another  court,  the  latter  court  shall  proceed  no 
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further  till  there  is  filed  therein  a  certificate  from  the 
former  court,  under  the  seal  thereof,  that  such  bond 
has  been  given  as  ordered.    [38  v.  146,  §  134.] 

i  6152.  When  assets  will  be  marshaled  in  oonformity 
with  the  will.  If  there  should  be  in  the  last  will  of 
the  deceased  any  disposition  of  his  estate  for  the  pay- 
ment of  his  debts,  or  any  provision  that  may  require 
or  induce  the  court  to  marshal  the  assets,  in  any  man- 
ner different  from  that  which  the  law  would  other- 
wise prescribe,  such  devises,  or  parts  of  the  will,  shall 
be  set  forth  in  the  petition,  and  a  copy  of  the  will 
shall  be  exhibited  to  the  court,  and  the  assets  shall  be 
marshaled  accordingly,  so  far  as  it  can  be  done,  con- 
sistently with  the  rights  of  the  creditors.  [38  v.  146, 
i  136.] 

^  6153.  Costs  when  there  are  objections  to  granting 
order  for  sale.  If  any  party  shall,  in  his  answer,  object 
to  the  granting  an  order  for  the  sale  of  the  real  estate, 
by  an  executor  or  administrator,  and  it  shall  on  hear- 
ing appear  to  the  court  that  either  tlie  petition  or  the 
objection  thereto  is  unreasonable,  it  may,  in  its  dis- 
cretion, award  costs  to  the  party  prevailing  on  that 
issue.    [38  V.  146,  S  136.] 

g  6154.  Appraisement  when  no  dower  is  to  be  assigned. 
If  the  deceased  did  not  leave  a  widow,  entitled  to 
dower  in  the  esiate  to  be  sold,  and  an  appraisement 
of  such  real  estate  is  contained  in  the  inventory,  the 
court  may  order  a  sale  according  to  said  appraisement, 
or  order  a  new  appraisement.  If  the  court  do  not 
order  a  new  appraisement,  the  appraisement  set 
forth  in  the  inventory  shall  be  deemed  the  appraised 
value  of  the  real  estate ;  but  if  the  court  order  a  new 
appraisement,  the  value  returned  by  such  appraisers 
shall  be  doeiued  the  appraised  value  of  the  real  estate. 
The  order  of  sale  and  the  order  for  the  appraisement 
may  be  mado  at  the  fiame  time,  if  no  assignment  of 
dower  is  required-    [38  v.  146,  8  137,  138, 139.] 

9  6155.  Appointment  of  appraisers — Dnty  as  to  dower 
and  homestead.  Copy  of  order  to  issue.  Except  when 
there  has  been  a  valuation  of  the  real  estate  in  the 
inventory  and  the  court  dispense  with  another  ap- 
praisement, tho  court  fihall,  upon  finding  that  a  sale 
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18  necessary,  appoint  three  judicious,  disinterested 
men  of  the  vicinity,  who  are  freolioldors,  to  appraise 
the  landa  at  their  true  value  in  inui!.  • ;  and  if  the  de- 
ceased left  a&unily  homestead,  and  a  widower  a 
minor  child  or  children,  or  both,  entitled  to  have  a 
homestead  set  off  pursuant  to  the  provisions  of  {  5437, 
-then  the  court  shall  order  the  appraisers  to  first  pro- 
ceed to  set  off  and  assign  such  homestead,  and,  if  the 
decq^ed  left  a  widow  entitled  to  dower  in  the  prem- 
ises, the  court  shall  also  order  said  freeholders 
to  set  off  and  assign  to  her,  in  each  or  in  one  or  more 
of  the  tracts  of  land,  by  metes  and  bounds,  one  equal 
third  part  of  the  whole  lands  in  which  she  is  entitled 
to  dower,  as  and  for  such  dower,  and  to  appraise  the 
whole  premises,  either  as  a  whole  or  in  parcels,  eub- 
ject  to  such  homestead  and  dower,  or  in  case  there  is 
no  such  homestead,  then  subject  to  such  dower  so 
assigned,  and  in  case  there  is  no  such  dower,  then 
subject  to  such  homestead ;  but  if  on  view,  the  ap- 
praisers find  that  the  dower  cannot  bo  so  assigned, 
they  shall  then  assign  such  dower  specially  as  of  the 
rents  and  profits ;  and  if  the  lands  lie  in  two  or  more 
counties,  the  court  may,  if  it  think  fit,  appoint  ap- 
praisers in  more  than  one  of  the  counties.  In  all 
cases  a  copy  of  the  order  to  be  executed  shall  be  is- 
sued to  the  executor  or  administrator  and  any  lands 
subject  to  such  homestead  and  dower,  or  either,  may 
be  sold  pursuant  to  the  provisions  of  this  chapter. 
[83  V.  105;  66  v.  349;  38  v.  146,  i  141.] 

Judgment  and  order  to  appraise,  [7*i^^<j.3— This  cause  com- 
ing on  this  day  to  be  heard,  upon  the  petition  of  the  plaintiff 
filed  for  the  purpose  of  having  the  real  estate  therein  described 
sold  to  pay  the  debts  and  costs  of  administration  of  the  deceased, 
as  also  upon  the  return  of  the  summons  issued,  and  the  answer 
of  O.  P.,  guardian  ad  litem,  appointed  for  the  minor  defendants 
herein,  and  the  answers  of  E.  F.,  G.  H.  and  I.  J.,  defendants 
above  named,  as  well  upon  the  answer  of  Q.  R.,  widow  of  said 
deceased,  ana  the  answer  and  01*068- petition  of  the  defendant, 
S.  T.,  ana  the  court  being  fully  advised  in  the  premises  find : 
That  all  the  defendants  herein  have  been  legally  served  with 
process  [or  have  waived  the  issuing  and  sei'vice  of  nrocess  and 
entered  their  appearance  herein  cu  the  ecus  may  be\  and  have 
been  duly  notiffed  of  the  pendency  and  prayer  of  the  petition  as 
prescribed  by  law.  And  the  court  further  finds  that  Q.  R., 
widow  of  the  said  CD.,  deceased,  waives  as  in  her  answer  herein 
set  forth,  assignment  of  her  dower  in  said  premises  and  deBii*es 
that  the  same  may  be  sold  fi-ee  and  clear  of  her  said  dower,  and 
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that  the  court  set-off  to  her  oat  of  Uie  pi'oceeds  of  tlie  aalo  of 
Bald  premises  snch  a  sum  of  money  as  may  be  Just  and  reason- 
able in  lieu  of  her  said  dower  Interest.  And  the  court  find, 
th.-it  it  is  necessary  to  sell  the  real  estate  in  said  petition  de- 
scribed to  pay  the  debts  and  charges  of  a^ {ministration  of  the 
estate  of  said  decedent.  Wherefoi'e,  it  is  considered  and  or- 
dered by  the  cx»urt  that  B.  A.,  D.  C.  and  F.  E.,  three  ludlcioug 
and  dislntei'CHted  men,  free-holders  of  this  county,  after  l)eing 
fli*st  duly  sworn,  and  upon  actual  view  of  the  premises  In  said 
petition  described,  ai»pralse  the  same  at  its  cash  value,  free  of 
the  dower  of  the  said  (}•  K-i  widow  of  the  deceased,  and  return 
the  same  to  this  court  for  confirm ation . 

i>rote.— Dower  protected  without  answer,  1  O.  S.  293.  She 
may  elect  to  be  endowed  out  of  proceeds  of  sale,  $  5719.  Her 
election  by  answer  operates  as  a  ixjlease  of  dower  to  purchaser, 
$  5720.  The  guardian  of  an  insane  widow  may  elect  for  her, 
5  5721.  See  §  54S4-5443,  Code  Civil  Procedure,  provisions  relat- 
ing to  homestead.  A  widow  whose  husband  was  not  the  owner 
of  a  homestead  [is  not  entiled  to  an  allowance  In  lien  of  a 
homestead  out  of  his  estate,  3  C.  C.  'l>iH.  A  former  wife  of  de- 
cedent divorced  because  of  his  aggressions  is  dowable  of  his 
lands.  46  O.  8. 73.  In  proceedings  under  g  6136-6155,  gg  5440  and 
M41  do  not  authorize  a  widow  to  demancl  and  have  set  ofl  to 
her  in  lieu  of  a  homestead  real  property  exceeding  five  hundred 
dollars  in  value  uor  to  have  five  nuudred  dollars  in  lieu  of  a 
homestead  allowed  to  her  out  of  the  proceeds  of  the  sale,  6  C.  C. 
208.  Mortgagee  made  a  party ;  permitting  dower  to  be  assijnied : 
estoppel.  8  O.S.  235.  ^^ 

2  6166.  Vacancy  in  office  of  appraisers ;  how  filled.  When 
anv  person  appointed  bv  the  court  as  an  appraiser, 
fails  to  discharge  his  duties,  the  pn)}>ate  judge  or  any 
justice  of  the  peace  of  the  county  in  which  the  lands 
to  be  appraised  are  situate,  may,  at  the  instance  of 
the  executor  or  administrator,  appoint  an  appraiser,  of 
which  appointment  the  officer  appointing  sliall  make 
and  sign  a  certificate  which  shall  be  returned  with  the 
appraisement;  or  the  executor  or  administrator  may 
apply  to  the  court  making  the  order  of  appraisement 
and  nave  another  appraiser  appointed  thereby.  [49 
V.  25,  S  4.] 

§  6157.  Appraisers  to  be  swom-oertifioate-view-retnnL 
The  appraisers  shall  be  sworn  by  some  officer  author- 
ized to  administer  oaths,  and  a  certificate  thereof  shall 
be  inserted  in  or  annexed  to  their  return ;  and  they 
shall  afterward,  upon  actual  view,  perform  the  duties 
required  of  them  oy  the  order  of  the  court,  and  make 
return  of  their  proceedings  in  writing  to  the  court 
[38  V.  146,  i  142.] 

Form  of  oa</».— State  of  Ohio county,  ««.    Porsonally 

appeared  hefore  me,  the  undersigned,  a  notary  public  in  and 
for  said  county,  B.  A.,  D.  C.  ana  F.  E.,  who  upon  being  duly 
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sworD  8ay,  that  they  will  upon  actual  v(ow,  honestly  ana  im- 
partitilly  aseifcn  dower  and  appraise  the  real  estate  in  the  fore- 
i^oing  order  described  and  perform  the  duties  required  of  them 
by  said  order.  f Sworn  to,  etc.] 

Form  of  report  of  appraisers.  [Title.]— In  compliance  with 
t  he  order  of  court  in  this  case,  the  undersiflrned,  having  been 
first  duly  sworn  and  having  actually  viewed  the  premises  in  said 
petition  described,  do  set-off  and  assign  to  Q.  It.,  the  widow  of 
deceased,  for  her  dower  estate  in  the  real  estate  mentioned  and 
deeciibed  in  said  petition,  the  following  described  i)ort!on  of  the 
same  [h^re  desertbe  the  tract  set-off  by  metes  and  bounds], 

*We  do  appraise  the  value  of  the  real  estate  described  in 

•aid  petition  subject  to  said  dower  estate  at dollars 

[Signed.] 

Fees.    Appraisers  each 

days  I 

Sni*veyor — • 

Certificate  and  oath  of  appraisers,  .35 

(  When  there  is  more  than  one  tract  and  dower  is  assigned  in 
one /or  alU  follow  th£  above  form  to  *  and  tJien  continue.) —An^ 
we  do  estimate  the  lust  value  of  said  real  estate  described 

in  said  petition  as  follows:    The    tract    of acres, 

more  or  less,  firat  described  in  said  petition,  in  which  the  above 
dower  estate  is  set-off  and  subject  to,  and  oncuml)ered  by  said 

dower  estate,  at dollars.    The  tract  of acres,  more  or 

less,  secondly  described  in  said  petition,  which  becomes  by  the 

assignment  of  dower  as  aforesaid  tmencumbered,  at dol- 

lars.  etc 

[Signed,  etc.  (U  above.] 

[  Wken  dower  can  not  be  set-off  and  rents  are  set-off  in  its 

ftlaee.]  [Title.]— In  compliance  with  the  order  of  the  court  in 
his  case,  tlie  undersigned  having  been  first  duly  sworn  and  hav- 
ing actually  viewed  the  premises  in  said  petition,  do  find  that 
said  premises  are  entire,  and  that  no  division  thereof  can  be 
made  by  metes  and  bounds,  and  do  therefore  sct-ofTand  assign  to 

said as  and  for  her  dower  therein,  the  sum  of dollars 

yearly  during  her  life,  being  one -third  of  the  clear  annual  i-ents, 
issues  and  profits  of  said  pi-emises,  and  we  do  estimate  the  Just 
value  of  said  real  estate  subject  to  and  encumbered  by  the  pay> 
ment  of  said  dower  at — —dollars. 

[  When  homestecui  is  set-off.]— And  we  do  set-off  and  assign 

unto  Q.  R.,  widow,  and minorjlchildrau  [or  either  as  the 

case  may  be]  of  C.  D.,  deceased,  as  a  homestead,  the  following 
described  parcel  of  the  real  estate  in  the  petition  described, 
estimated  to  be  of  the  value  of  five  hundred  dollars  to- wit  [here 
describe  the  homestead.] 

i  6168.  Compeniation  of  appraisers.  The  appraisers 
shall  each  receive  one  dollar  per  day,  for  services  per- 
formed by  them  in  the  county  in  which  they  reside, 
and  two  dollars  per  day  for  services  performed  with- 
out such  county.    [38  v.  146,  8 143.] 

{6169.  Notice  of  sale.  The  executor  or  administra- 
tor shall,  if  the  sale  is  to  be  public,  give  notice  of  the 
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time  and  place  of  sale,  by  advertising  the  same,  at 
least  four  weeks  successivelvy  in  some  newspaper 
printed  in  the  countjr  where  the  lands  are  situate;  or 
if  no  newspaper  be  printed  therein,  by  advertisements 
posted  up  in  at  least  five  public  places  in  the  county, 
lour  weeks  before  the  day  of  safe.    [38  v.  146,  i  144.] 

Form  0/  notice  of  tale.— In  pursuance  of  an  order  of   the 

probate  court  of  —^ county,  Ohio,  I  will  offer  for  sale 

at  public  auction,  on  tin*       day  of 188 

at o'clock,  1*.  M.  at  ti.^  .oor  of  the  court  house  in  the  city  of 

[or  naming  any  other  jilace  w?tcre  the  court 

have  ordered  the  sale^  $  61611  the  following  de8cril>ed  real  es- 

tjite  situated  iu  the  county  or and  State  of  Ohio,to-wit: 

[here  describe  the  property.]    Appraised  at dollars. 

Terms  of  sale :  [here  state  how  the  payments  are  to  he  made,  a«] 
one-third  in  hand,  one-third  in  one  year  and  one-thii*d  in  two 
yt^ara  from  the  day  of  sale,  with  interest.  The  payments  to  be 
secured  by  a  mortxago  upon  the  promises  sold. 

A.  Bm  Administi'ator  of  the  estate^  for  executor 
of  the  last  will  and  testament]  of  G.  D.,  decoaaed. 

See  9  0.19;  15  Id.  568. 

§  6159a,  Notice  of  sale  In  Oerman  or  Bohemian  news- 
paper. In  any  county  wherein  is  published  and  print- 
ed a  newspaper  in  the  German  or  Bohemian  language, 
and  which  has  a  circulation  of  at  least  five  hundred 
and  fifty  copies  to  bona  fide  subscribers  within  the 
county,  the  notice  required  in  section  6159  may,  if  the 
appraised  value  of  the  premises  to  be  sold  exceeds 
five  hundred  dollars,  in  addition  to  the  publication 
therein  required,  be  published  in  such  newspaper  in 
the  German  or  Bohemian  languaKc  for  the  same  time 
and  [in]  the  same  manner,  and  if  two  or  more  such 
newspapers  are  published  and  printed  therein,  the 
publication  maybe  in  either;  but  the  court  ordering 
such  sale  shall,  upon  motion  of  any  party  to  said  ac- 
tion, and  upon  good  cause  being  shown  therefor,  dis- 
pense with  such  publication ;  but  no  error  or  mistake 
m  translation,  or  in  any  publication  authorized  by 
this  section  shall  delay  proceedings,  or  afiect  the  title 
of  the  property  sold^  and  if  any  such  error  or  mistake 
occurs  Dy  the  negligence  of  the  publisher  he  shall 
receive  no  compensation  for  the  publication.  [91  v. 
184.] 

{  6180.  For  what  amount  the  lands  may  be  sold.  Few 
appraisement  or  order  to  sell  at  fixed  price.  The  lands, 
if  improved,  shall  not  be  sold  for  less  than  two-thirds 
of  the  appraised  value ;  and  if  not  improved,  for  not 
less  than  one-half  the  apl^raised  value;    but  after 
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being  twice  offered  for  sale,  the  court  may  direct  the 
amount  for  which  thev  shall  be  sold,  or  may  set  aside 
tne  appraisement  and  order  a  new  one.  [38  v.  146, 
{  146.] 

See  form,  $  61fi3. 

.  i  6161.  When  gale  to  be  pablio,  wlien  private.  The 
sale  shall  be  made  at  public  vendue,  at  the  door  of 
the  court  house  in  the  county  in  which  the  order  of 
sale  shall  have  been  made,  or  at  such  other  place  as 
the  court  may  direct:  provided,  however,  that  if  it 
is  made  to  appear  to  the  court  that  it  will  be  more 
for  the  interest  of  said  estate  to  sell  such  real  estate 
at  private  sale,  the  court  may  authorize  said  petitioner 
to  sell  the  same,  either  in  whole  or  in  part,  for  cash 
in  hand,  or  upon  deferred  payments,  not  exceeding 
two  years,  with  interest;  and  in  no  case  shall  such 
reaJ  estate  be  sold  at  private  sale  for  less  than  the 
appraised  value  thereof.    [68  v.  20,  g  146.] 

Order  for  public  sale.  [Title.]— This cAuae  coming  on  this 
day  further  to  be  heard,  and  it  appearing  to  the  coart  that  the 

appraisement heretofore  ordei'ed  has  been  made  and  !*€- 

ported  to  this  court,  and  the  couit  having  carefully  examined 

Che  same,  finds  that  said  appraisement hu^  been  made  in 

all  respects  in  accordance  with  law  and  the  order  of  thin  court, 
the  same  is  now  here  appi*oved  and  connrmed.  Ami  it  apfioar- 
ing  to  the  court  that  the  plaintiff  above  named  has  jirlven  lx)nd 
In  sufficient  amount  with  approved  sureties  conditioncci  ac- 
cordin^iC  to  law:*  It  is  now  ordered  that  the  said  X.  Y.,  ra  Huoh 
administrator,  proceed  to  advertise  for  sale  on  the  premifle.s  [or 
at  the  door  oj  the  court  houae^  etc.]  said  i-cal  estate  for  four  troii- 
•lecntive  wcieks  in  a  newspaper  of  gcncrnl  circulation  in  said 
county,  and  he  is  further  ordered  to  sell  the  same  at  not  less 
tban  two- thirds  of  the  appraised  value  thereof  on  the  folllow- 
iDg  terms,  to- wit:  Oue-thii-d  cash  In  hand  and  the  balance  in  one 
and  two  years  from  day  of  sale,  deferred  payments  to  be  se- 
cured by  mortgage  on  the  premises  sold  and  to  bear  interast. 
And  said  plaintiu  is  ordered  to  make  return  to  this  court  im- 
mediately after  such  sale. 

Order  to  sell  at  private  »ale.  [Follow  above  form  to*  ami 
^mUnwi.^  And  it  hirther  appearing  to  the  court  that  it  would 
bo  to  the  interest  of  said  estate  to  sell  the  real  estate  described 
in  the  petition  at  private  sale,  it  is  nf)w  ordered  that  said  X. 
Y.«  as  such  administrator,  proceed  to  sell  said  real  estate  at 
private  sale  at  not  less  than  the  appraised  value  thereof  on  the 
following  terms  to-wlt:  [and  continue  a»  above.] 

^Q^fjt.— Appraisers  can  not  purchase  at  such  sale^SO.  561; 
14  O.  SS8;  14  O.  S.80,  see  $5404;  nor  executors  nor  administrators, 
e  O.  8. 189;  S  O.  8.  494;  see  87  O.  S.  159;  M  O.  S.  57S;  8S  O.  8.  »; 
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45  O.  &  512.  Wh«ie  an  InfABt  puiehasefl  land  at  an  adminiB* 
tiator*!  lale  for  the  administrator  and  immediately  con- 
veys to  the  latter,  he  can  not  disaffirm  such  sale  on  coming  of 
age  as  though  the  land  belonged  to  him,  8  O.  S.  494.  Tract  of 
land  ordered  sold  entire  may  be  sold  in  parcels  at  discretion  of 
executor  or  administrator,  but  he  is  i^esponsible  for  the  exercise 
of  such  discretion,  9  0. 10;  and  it  will  not  affect  the  title  of  the 
purchaser  if  the  whole  tract  was  ordered  sold  and  sale  made  of 
only  a  part.  7  O.  (pt.  1)  198.  Rule  caveat  emptor  applies,  46  0. 8. 73. 
Sale  of  land  for  less  than  value;  bad  faith  of  executor,  87  BolL 
324. 

{  0162.  Betam.  Confirmation.  Order  fbr  deed.  The 
executor  or  administrator  shall  make  return  of  his 
proceedings,  under  the  order  of  sale;  and  the  court 
after  having  carefully  examined  such  return,  and 
being  satisfied  that  tno  sale  has  in  all  respects  been 
legally  made,  shall  confirm  the  sale,  and  order  the 
executor  or  administrator  to  make  a  deed  to  the  pur- 
chaser; and  may,  in  the  order,  require  that  before 
the  delivery  of  such  deed  the  deferred  installments 
of  the  purchase  money  shall  be  secured  by  mortgage. 

Provided,  that  if  after  such  sale  is  made,  the  purchaser 
ofifers  to  pay  the  full  amount  of  tlie  purchase  money 
in  cash,  the  court  may  order  that  the  same  shall  hie 
accepted  if  for  the  best  interest  of  the  estate,  and  di- 
rect its  distribution ;  and  the  court  may  direct  the 
sale,  without  recourse,  of  all  or  any  of  the  notes  taken 
for  deferred  payments,  if  for  the  best  interest  of  the 
estate,  at  not  less  than  their  fa^^e  wslne  with  accrued 
interest,  and  direct  distribution  of  the  proceeds.  [89 
V.  148;  88  V.  41 ;  38  v.  147,  §  146.] 

Fbftn  of  report  6/  «aZc.— l*robatc  court  of  connty, 

Ohio.  A.  B.,  as  administrator  of  tlio  cHtnte  for  executor  of  the 
last  will  and  testament]  of  C.  1).,  deceiutod,  vs.  E.  F.  et  al.  In 
pursnance  of  the  oi*der  of  the  court  in  this  case,  1  gave  notice 

Of  sale  hj  publication  in  the a newspaper  of 

general  circulation  in  said  county  of for  at  least  fonr 

suonessive  weeks  prior  to  the day  of 183 

and  on  that  day,  at o'clock  forenoon,  u]}<m  the  prem- 
ises in  uccordahcc  with  said  notice,  I  ofTcrod  the  I'eal  estate  in 
the  petition  described  for  sale,  subject  to  the  dower  estate  of 
G.  H.,  therein.  •  when  I.  J.  bid  to  pay  for  the  same  the  sum  of 

dollars,  and  his  bid  being  the  highest  and  Ijest  that 

was  offered  and  more  than  two-thinls  of  the  appraised  value  of 
said  premises,  I  then  and  there  sold  the  same  to  him,  8ul)|ect  to 
said  dower  estate  for  that  sum.  Terms  of  sale :  one-thirdf  of  the 
purchase  money  to  l>e  paid  in  hand,  one-third  in  one  year  and 
one-thii*d  in  two  yoare  from  tlic  day  of  sale,  with  iutei-est,  the 
payments  to  be  secui'ed  by  mortgage  upon  the  premises  sold. 

A.  B.,  Administrator  [or  oxecutorj  of  C.  D.,  deceased. 
'  1H8 


313  RB-APFRAISBMENT,  ORDERS,  ETC.  g  6162 

Report  when  no  tale  ia  effected,  [Follow  precedinq  form  to 
*  ana  continue,']  And  no  bid  being  offered,  aaid  premises  were 
not  sold.  I,  thereupon  gave  notice  of  sale  by  publication  in 
said  newspaper  for  at  least  four  Successive  weeks  prior  to  the 

day  of 188 and  on  that  day  at 

o'clock, noon  upon  the  premises  in  accordance  with  said 

notice,  I  offered  said  premises  again  for  sale  and  no  bid  being 
offered,  said  premises  were  not  sold. 

Form  of  report  of  private  sale.  [Title, \—PuTSua,nt  to  the 
foregoing,  order  I  offered  the  real  estate  described  in  the  peti- 
tion for  sale  at  private  sale,  and  X.  Y.  having  bid  to  pay  for 

said  real  estate  the  sum  of dollars,  and  that  sum  being 

,  the  appraised  value  thereof  an<t  the  highest  bid  offerad. 

I  sold  the  same  to  the  said  X.  Y.  fof  the  sum  of dollars. 

Terms  of  sale :  one-third  of  the  puixshase  money  to  be  paid  in 
hand,  one-third  In  one  year  and  one-third  In  two  years  from  the 
day  of  sale, with  interest,  the  payments  to  be  secured  by  mortgage 
upon  the  premises  sold.  And  upon  being  duly  sworn,  I  depose 
and  say  that  said  private  sale  was  made  after  diligent  eudeavor 
to  obtain  the  best  price  for  said  propei*ty,  and  that  the  sale  so 
reported  is  the  highest  price  that  I  could  get  for  said  property. 

Sworn  to  before  me  and  subscribed  in  my  presence  this 

day  of ^  188—,  ,  Probate  Judge. 

By ,  Deputy  Clerk. 

Order  of  re-appraisement.  [7Htle.]—Th\B  day  this  cause  came 
on  for  hearing  upon  the  application  of  A.  B.,  administrator  of 
the  estate  of  C.  u.,  deceased,  plaintiff  herain  to  set  aside  and 
vacate  the  former  appraisement  heretofore  made  under  a  prior 
order  of  this  court,  which  application  was  submitted  to  the 
couit  and  the  court  being  fully  advised  in  the  premises,  does 
find  that  the  real  estate  so  appraised  and  described  In  the  peti- 
tion for  sale  in  this  case  has  been  twice  offered  for  sale  at  pub- 
lic auction  under  said  former  appraisement  and  ordera  of  this 
court  and  not  sold  for  want  of  bidders,  and  that  a  new  appraise- 
ment of  said  real  estate  should  be  made.  It  is  therefore  ordered 
and  considered  by  the  court  that  B.  A.,  D.  C.  and  F.  E.,  three 
judicious  and  disinterested  men,  free-holders  of  this  county, 
after  beinjgf  first  duly  sworn  and  upon  actual  view  of  the  pi-cni- 
Ises  in  said  petition  described  appraise  the  same  at  its  fair 
cash  value  and  return  their  appraisement  to  this  court  for  con- 
firmation. 

Order  of  confirmaiUm,  etc,  [  Title,  1— This  cause  coming  on 
to  be  hcarci  on  the  return  of  the  administrator  aforesaid  or  his 
proceedings  and  sale  under  the  onler  of  this  court,  and  on  his 
motion  to  confirm  the  same  and  distribute  the  proceeds,  was 
submitted  to  the  coiii*t,  and  upon  consideration  thereof,  the 
court,  after  having  carefully  examined  said  return  and  being 
satisfied  that  such  sale  has  been  in  all  respects  legally  made, 
does  hereby  approve  and  confirm  the  same  and  order  that  said 
administrator  make  to  the  purchaser,  X.  Y.,  a  proper  deed  for 
the  premises  so  sold.  And  the  court  coming  now  to  distribute 
the  proceeds  of  such  sale,  order  that  said  administrator  pay: 

Firsts  the  costs  of  this  action  including  a  counsel  fee  of 

dollars  to .    Second,  etc. 

Form  of  deed.—Know  all  men  by  these  presents,  that  I,  A. 
B.,  as  executor  of  the  last  will  and  testament  for  administrator 
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ol  the  estatej  of  C,  1>.,  late  ol ,  deceased,  by  virtue  ol  an 

order  of  the  probate  court  of ,  connty,  Ohio,  made  on  the 

day  of ,  in  the  year  eighteen  hnndred  and  eighty-nine, 

duly  authorizing  me  by  virtue  of  the  proceedings,  etc.,  then 
ana  theretofore  had  by  and  In  said  court  to  aell  the  real  estate 
of  the  said  C.  D..  deceased,  hereinafter  described;  and  in  pur- 
suance of  a  sale  duly  made  and  reported  to  and  confli*med  by 
said  court  on  the day  of ,  in  the  year  eighteen  hun- 
dred and  eighty -nine;  and  in  consideration  of  the  sum  of 

dollars  to  me  paid  or  secured  to  be  paid  by  X.  Y.,  the  purchaser 
nt  said  sale  of  the  said  real  estate  hereinafter  described,  the 
receipt  whereof  I  do  hereby  acknowledge,  do  hereby  grant, 
bargain,  sell  and  convey  unto  the  said  X.  Y.,  his  heirs  and  as- 
signs  forever,  by  virtue  and  in  pursuance  of  the  order  of  this 

court,  a  certain  tract  of  land  situated  in ,  and  described 

as  follows:  \?iersd£teribe  the  real  estate.]  To  have  and  to  hold 
the  same  with  the  privileges  and  appui*tenance8  thereof  unto 
the  said  X.  Y.,  and  unto  his  heirs  and  assigns  forever  [subject 
to  dowsr  aa  ordered,]  In  testimony  whereof,  I.  as  executor  of 
the  last  will  and  testament  [or  administrator  of  the  estatelof 

C.  D.,  deceased,  have  set  my  hand  this day  of ,  1889. 

A.  B.,  as  executor,  etc. 
Executed  in  presence  of 

State  of  Ohio, county,  as.    On  this day  of , 

1880,  before  me,  the  undersigned,  personally  came  the  above 
named  A.  B.,  the  executor  oi  the  last  will  and  testament  \or 
administrator  of  the  estate]  of  C.  D.,  deceased,  the  jn*antor  in 
the  foregoing  deed,  and  as, such  executor  [or  administrator] 
acknowledged  the  signing  thereof  to  be  bis  voluntary  act  and 
deed  for  the  purposes  therein  specified.  A.  B. 

Witness  iny  hand  and  seal  this day  of ,  188—, 

Notary  Public  In  and  for county,  Ohio. 

iVb^j.— Where  an  administrator  executed  a  deed  to  the  pur- 
chaser, to  be  delivered  upon  his  complying  with  the  terms  of 
the  sale,  and  before  any  part  of  the  pui*cha«e  money  was  paid, 
obtalne<i  a  deed  to  himself  from  the  pin-cha8oron  consideration 
of  the  assumption  of  the  latter*s  obligation  to  pay  for  the  lands  the 
sum  bid.  and  release  him  from  such  payment,  such  transaction 
was  held  void.  19  Bull  185;  45  O.  S.612.  A  beneficiary  of  the  es- 
tate interested  in  a  proper  distribution  of  the  proceeds  of  the 
lands,  who  is  present  in  the  probate  couiii  during  a  settlement 
of  the  administrator's  account,  in  which  ho  charges  himself 
with  the  purchase  price  of  the  lands,  is  not  thereby  estopped  to 
demand  that  the  deeds  to  and  from  the  purchaser  be  set  aside 
in  order  to  obtain  a  re-sale  of  the  land— the  administrator  rC' 
fusing  to  make  such  sale  and  claiming  the  land  as  his  own,  Jd, 
The  sale  having  been  made  in  August,  1878,  and  such  settle^ 
mentby  partial  account  in  December,  1881,  ^he  beneficiary  is 
not  estopped  by  lapse  of  time  or  acquiesence  to  compel  re-sale. 
The  court  of  common  pleas  is  the  proper  tribunal  to  which  to 
apply  for  an  order  setting  aside  the  deeds  to  and  from  the  pur- 
chaser Tor  the  purpose  of  obtaining  a  re-sale.  Id.  Conveyance 
made  by  executors  under  a  defective  order  oi  court  can  not  be 
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aided  in  equity,  2  0. 383.  Purchase  money  paid  by  an  admlnls- 
trator  upon  sale  of  intestate's  land  can  not  be  recovered  of  the 
heirs  where  the  sale  is  declared  inoperative  and  the  heirs  recover 
the  land,  1  O.  519.  A  sale  by  an  administrator  to  a  trustee  to 
place  the  property  beyond  the  reach  of  creditors  under  an  axree- 
tncnt  or  understanding  with  the  trustee  that  he  should  hold  it 
for  the  benefit  of  the  heirs,  and  such  of  the  creditors  as  they 
saw  fit  to  pay  is  void,  6  O.  227.  Effect  of  last  amendment  as  to 
sale  of  notes  and  mortgages  taken  by  executor  payable  to  him- 
self, 52  O.  S.  499. 

2  6163.  Deed  evidenoe  of  validity  of  lale.  The  deed 
oi  the  executor  or  administrator,  made  in  pursuanco 
of  the  order  of  the  court,  shall  be  received  in  all  courts 
as  prima  facie  evidence  that  the  executor  or  adminis- 
trator in  all  respects  observed  the  directions  and  com- 
plied with  the  requisitions  of  the  law,  and  shall  vest 
the  title  in  the  purchaser, in  Hke  manner  as  if  conveyed 
by  the  deceased  in  his  life  time.    [38  v.  146,  §  148.] 

Personal  covenants  of  the  administrator  do  not  bind  the  es- 
tate, 12  O.  S.  6S6;  nor  do  his  fraudulent  representations  as  to 
title  without  warranty.  12  O.  S.  630;  and  such  i-eprcsentations 
are  no  defense  to  an  action  for  the  purchase  money*  U  O.  S.  276. 
The  purchaser  takes  the  land  clear  of  Hens,  7  O.  (pt.  1)  21;  42  O. 
8.  69,  when  the  sale  is  regular  and  lien -holders  have  been 
made  parties,  19  O.  S.  472,  and  his  title  is  not  divested  by  a  sub^ 
sequent  reversal  of  the  order  of  sale,  8  O.  S.  889.  Deed  may  bo 
made  to  assignee  of  purchaser,  7  O.  (pt.  1)  198.  Words  of  per- 
petuity, if  omitted,  may  be  supplied  in  equity,  7  O.  (pt.  2)  165. 

§  6164.  Dower  speoially  assigned  to  be  a  charge  on  the 
land.  If  the  appraisers  shall  have  assigned  dower 
specially  of  the  rents  and  profits,  and  the  purchaser 
takes  by  the  deed  of  the  executor  or  administrator 
the  lands  upon  which  such  dower  has  been  assigned, 
the  court  shall  make  such  orders  as  will  secure  to  the 
widow  a  charge  on  such  lands  for  the  dower  so  as- 
signed,    [38  v.  146,  i  149.] 

{  6165.  How  money  arising  f^om  sale  of  land  to  be 
applied.  The  money  arising  from  the  sale  of  real 
estate  shall  be  applied  in  the  following  order: 

First — To  discharge  the  costs  and  expenses  of  the 
sale,  and  the  per  centum  and  charges  of  the  executor 
'^or  administrator  thereon,  for  his  administration  of 
the  same. 

Second — ^To  the  payment  of  mortgages  and  judg- 
ments against  the  deceased,  according  to  their  respect- 
ive priorities  of  lien,  so  far  as  the  same  oi>erate  as  a 
tien  on  the  estate  of  the  deceased,  at  the  time  of  his 
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death ;  which  shall  be  apportioned  and  determined  by 
the  court,  on  reference  to  a  master  or  otherwise. 

Third—To  the  discharge  of  claims  and  debts,  in  the 
order  mentioned  in  this  titie.    [38  v.  146,  ?  150.] 

The  executor  or  administrator  is  entitled  to  compenBation 
and  charges  for  making  the  sale,  to  be  first  paid  before  apply- 
ing the  proceeds  to  mortgage  or  other  liens,  43  O.  S.  53.  Such 
compensation  is  to  be  computed  by  the  per  centum  authorized 
by  $6188.  on  the  money  arising  from  such  sale  to  be  adminis- 
tered. Id.  Purchasera  of  land  at  administrator's  sale  were 
held  to  take  the  same  discharged  of  liens,  and  the  holders  of 
liensshonld  look  to  the  administrator  and  his  sureties  for  the 
faithful  application  of  the  purchase  money,?  O.  (pt.  1)  Jl. 
But  this  Ja  the  case  only  when  the  snle  is  regular  and  when  tbc 
lien  holdeiB  have  been  made  parties  to  the  action,  19  O.  H.  472. 
I'l'oceeds  of  land  directed  by  win  lo  be  void  are  treated  iU  equity 
as  personal  estate,  8  O.  S.  869: 14  O.  140,  368.  Individual  liabil- 
ity of  executor  under  will  selling  mortgaged  pi-ciniscs  without 
paying  olT  mortgage,  40  O.  S.  628.   See  9  C.  C.  257. 

2  6166.  Petition  for  lale  of  equitable  intereit.  When 
a  petition  is  filed  for  the  sale  of  an  equitable  estate,  or 
any  equitable  interest,  which  the  deceased  held  in 
any  lands,  the  executor  or  administrator  shall  set 
forth  in  the  petition  the  nature  of  such  equitable 
estate  or  interest,  making  all  necessary  parties,  includ- 
ing the  persons  holding  the  legal  title  thereto  and 
those  who  are  entitled  to  the  purchase  money  there- 
for;  and  the  court  may,  in  such  case,  notwithstanding 
the  preceding  provisions  of  this  title,  make  such  order 
for  tne  appraisement  and  sale  of  such  equitable  estate, 
for  the  indemnity  of  the  estate  of  the  deceased  against 
the  claim  for  such  purchase  money,  and  for  the  ad- 
justment of  the  dower  of  the  widow  of  the  deceased, 
in  such  equitable  estate,  by  estimating  and  directing 
to  be  paid  to  her  the  value  of  a  life  annuity  in  one- 
third  of  such  equitable  estate  or  otherwise,  as  it  may 
deem  just  and  right,  between  all  parties  in  interest. 
[38  V.  146,  §  161.] 

Vaiue  of  annuity,  according  to  Carlisle  tables  of  mortality i 
The  value  of  a  widow's  dower  is  found  by  computing  tiie 
Interest  for  one  year  at  6  f(  on  one-third  the  value  of  the  entire 
property  and  multiplying  the  amount  by  the  amount  sot  oppo- 
site the  widow's  afire.  If  the  widow  is  aged  40  and  the  entire 
estate  is  sold  for  |15,000,  the  value  of  her  dower  will  be  the 
interest  on  one -third  of  that  sum  for  one  vcar,  |dOO,  multiplied 
by  1S.002  (the  amount  opposite  the  widow'ti  age),  or  |3,600.W). 
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AGK. 

6% 

AGE 

6* 

AGE. 

6^/o 

AGE. 

6* 

1 

12.079 

26 

13.869 

51 

10.422 

76 

4.679 

2 

12.926 

87 

18.276 

52 

10.208 

77 

4.410 

8 

13.658 

28 

13.183 

53 

9.987 

78 

4.238 

4 

U.04S 

29 

13.096 

64 

9.761 

79 

4.040 

5 

14.826 

80 

13.020 

55 

9.524 

80 

8.888 

6 

14.460 

81 

12.942 

66 

9.279 

81 

8.660 

7 

14.619 

32 

12.800 

57 

9.027 

82 

3.474 

8 

14.627 

83 

12.771 

68 

8.772 

83 

3.286 

9 

14.600 

84 

12.675 

69 

8.529 

84 

8.102 

10 

14.449 

36 

12.578 

60 

8.804 

85 

2.900 

11 

14.886 

86 

12.465 

61 

8.108 

80 

2.789 

12 

14.822 

37 

12.856 

62 

7.913 

87 

2.699 

18 

14.267 

88 

12.289 

63 

7.714 

88 

2.616 

14 

14.191 

39 

12.120 

64 

7.502 

89 

2.417 

15 

14.126 

40 

12.002 

65 

7.281 

90 

2.266 

16 

14.067 

41 

11.887 

66 

7.049 

01 

2J48 

17 

14.011 

42 

11.779 

67 

6.808 

92 

2.887 

18 

13.966 

48 

11.668 

68 

6.546 

93 

2.440 

19 

13.89r 

44 

11.551 

60 

6.277 

94 

2.492 

20 

18.835 

45 

11.428 

70 

6.097 

95 

2.622 

81 

18.760 

46 

11.296 

71 

5.704 

96 

2.486 

28 

18.697 

47 

11.154 

72 

5.424 

97 

2.868 

23 

18.621 

48 

10.098 

73 

5.170 

08 

2.227 

24 

18.641 

49 

10.828 

74 

4.944 

99 

2.004 

25 

18.456 

60 

10.631 

76 

4.760 

100 

1.596 

A7)^».— A  conveyance  In  trast  with  a  proviso  for  ro-convcy- 
ancc  in  an  equitable  estate  which  may  l)0  sold  under  this  section, 
12  i>.  S.  49.  A  perfect  equity  in  lands  held  by  an  Intestate 
passes  to  the  heirs  and  may  be  sold  by  the  personal  representa- 
tive for  the  payment  of  the  debts  of  the  estate,  9  0. 145.  As  a 
general  rule  Uie  petRonal  representative  of  the  estate  may  in  his 
own  discretion  perform  or  rescind  any  personal  contract  of  his 
intciitate  imposing  an  obligation  on  him  as  may  be  for  the  best 
Interests  of  the  estate  but  subject  to  the  approval  of  the  court,  8 
O.  8.  449.  When  an  administrator  makes  a  beneficial  arrange- 
ment to  rescind  an  unexecuted  contract  of  the  intestate  for  the 
Enrchase  of  land  a  court  of  otiuity  will  not  interfere  to  aid  the 
eirs  to  revive  and  enforce  the  rescinded  contract,  7  O.  (2  pt.)  73. 

2  ^^^'  When  sale  is  atithorued  by  will  no  order  of  sale 
is  required.  If  any  executor  or  administrator,  duly 
qualified,  is  authorized  by  will  or  devise,  to  sell  real 
estate,  no  order  shall  bo  required  from  the  court  to 
authorize  him  to  act  in  i)urfiuance  of  the  power  vested 
in  him  by  such  will     [38  v.  146,  §  153.] 

See  $  5980  n;  11  Bull  145,  177;  12  Bull  24;  21  Bull.  29.  Power 
to  sell  docs  not  authorize  an  exchange  or  barter  of  lands,  but  a 
sale  for  money  only,  1  (>.  232;  2  U.  C.  K.  168.  See  16  ().  S.  286. 
Discretionary  iwwer  to  sell  can  not  be  delegated,  87  ().  S.282; 
see  19  Bull  198.  Executor  under  power  to  sell  can  not  enter  into 
agreement  with  purchaser  to  sell  land  for  lesN  than  one -third 
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the  purchajse  price  previously  a^rreed  upon,  2  C.  C.  R.  850.  Power 
to  sell  does  not  imply  power  to  lease,  21  Bull  29;  22  Bull  144. 

2  6168.  Foreign  executor  or  administrator  may  be  an- 
thorized  to  sell  real  estate.  When  an  executor  or  ad- 
miniBtrator  shall  be  appointed  in  any  other  state, 
territory  or  foreign  country,  on  the  estate  of  any 
person  dying  out  of  this  state,  and  no  executor  or 
administrator  thereon  shall  be  ai)pointed  in  this  state, 
the  foreign  executor  or  administrator  may  file  an 
authenticated  copy  of  his  appointment  in  the  probate 
court  of  any  county  in  which  there  may  be  any  real 
estate  of  the  deceased,  together  with  an  authenticated 
copy  of  the  will,  if  there  be  one ;  after  which  he  mav 
be  authorized,  under  an  order  of  the  court,  to  sell 
real  estate  for  the  payment  of  debts  or  legacies  and 
charges  of  administration,  in  the  same  manner  and 
upon  the  same  terms  and  conditions  as  are  prescribed 
in  the  case  of  an  executor  or  administrator  appointed 
in  this  state,  excepting  in  the  particulars  in  which  a 
different  provision  is  nereinafter  made.  [38  v.  146, 
§154.] 

^  6169.  Foreign  executor  or  administrator  to  give  bond 
unless  already  bound.  When  it  shall  appear  to  the 
court  granting  the  order  of  sale  that  such  foreign 
executor  or  administrator  is  bound  with  sufficient 
surety  or  sureties  in  the  State  or  country  in  which 
he  was  appointed,  to  account  for  the  proceeds  of  such 
sale,  for  the  payment  of  debts  or  legacies  and  charges 
of  administration,  and  a  copy  of  such  l)ond,  duly 
authenticated,  shall  be  filed  in  court,  no  further  bond 
for  that  purpose  shall  be  required  of  him  here;  other- 
wise, before  making  such  sale  he  shall  give  bond, 
with  two  or  more  sufficient  sureties,  to  the  State  of 
Ohio,  with  condition  to  account  for  and  dispose  of 
the  said  proceeds  for  the  pavment  of  the  debts  or 
legacies  oi  the  deceased  ana  tne  charges  of  adminis- 
tration, according  to  the  laws  of  the  State  or  country 
in  which  he  was  appointed.    [38  v.  146,  i  155.] 

{  6170.  Foreign  executor,  etc.,  to  give  further  bond 
to  account  for  surplus  when  he  sells  more  than  is  neoes- 
sary  to  pay  debts,  etc.  When  such  foreign  executor  or 
administrator  is  authorized  by  order  of  the  court  to 
sell  more  than  is  necessary  for  the  payment  of  debts, 
legacies  and  charges  of  administration,  as  hereinbe* 
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fore  provided,  he  shall,  before  making  the  sale,  give 
bond,  with  two  or  more  suflBcient  sureties  to  the 
state  of  Ohio,  with  condition  to  account,  before  the 
court,  for  all  the  proceeds  of  the  sale  that  shall  re- 
main after  payment  of  said  debts,  legacies  and 
charges,  and  to  dispose  of  the  same  according  to 

)aw.    [38  V.  146,  g  156.] 

Bee  form  under  g  6150.  Where  sale  is  ordered  and  bond  Is  in- 
sufficient additional  bond  may  be  vequired,  4  O.  126.  Quaere. 
Does  bond  cover  surplus  of  money  left  in  hand  from  the  sale  of 
real  estate.  22  O.  S.  79. 

3  6171.  fiarplui  of  prooeeds  of  lale  to  be  oonsidered  as 
real  estate.  In  all  cases  of  a  sale  by  an  executor  or 
administrator  of  part  or  the  whole  of  the  real  estate 
of  the  deceased,  under  an  order  of  court,  whether 
such  executor  or  administrator  shall  have  been  ap- 
pointed in  this  state  or  elsewhere,  the  surplus  of  the 
proceeds  of  the  sale  remaining  on  the  nnal  settle- 
ment of  the  account^  shall  be  considered  as  real 
estate,  and  shall  be  disposed  of  accordingly.  [38  v. 
146,  i  157.] 

And  the  widow  of  the  intestate  is  not  entitled  to  any  part 
thereof  In  her  capacitir  as  one  of  the  distribntees  of  the  pei'sou- 
al  estate,  22  O.  S.  79;  out  lands  dii*ectcd  by  will  to  bo  sold  and 
converted  into  money,  are  considered  in  equity  as  personal 
property,  14  0. 140;  8CB;  8  O.  S.  860.  Where  the  real  estate  of 
an  intestate,  who  had  no  issue  at  his  decease,  is  sold  by  an  ad- 
ministrator for  the  payment  of  debts,  and  before  final  distribu- 
tion of  a  balance  remaining  after  payment  of  the  same,  and  ttie 
satisfaction  of  the  widow's  dower,  his  posthumous  child  dies, 
the  surplus  money  belonging  to  such  chad  is  subject  to  the  law 
of  distribution  as  pei-sonal  property.    11 0.  S.  880  ;  44  O.  S.  182. 

i  6172.  Sale  may  be  ordered  for  the  payment  of  lega- 
eies.  When  a  testator  shall  have  given  any  legacy  by 
will  that  is  effectual  to  pass  or  charge  real  estate, 
and  his  personal  estate  snail  be  insufficient  to  pay 
such  legacy,  together  with  his  debts,  the  allowance 
to  the  wi(iow  and  children,  and  the  costs  of  admin- 
istration, the  executor  or  administrator,  with  the  will 
annexed,  may  be  ordered  to  sell  his  real  estate  for 
that^  purpose,  in  the  same  manner  and  upon  the  same 
terms  and  conditions  as  are  prescribed  herein  for  the 
payment  of  debts.    [38  v.  146,  ?  168.] 

See  $  6967  n  charges. 

\  6178.  Certificate  from  Probate  Court  when  proceed- 
ings for  partition  commenced  and  deficiency  of  assets 
found.  If  at  any  time  after  the  institution  of  proceed- 
ings for  the  partition  of  the  lands  of  any  deceased 
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person,  it  is  foand  that  the  assets  in  the  hands  of  the 
executor  or  administrator  of  such  deceased,  are  prob- 
ably insufficient  to  pa^  the  indebtedness  of  the  estate 
and  expenses  of  administration,  the  execntor  or  ad- 
ministrator shall  make  a  written  statement  to  the 
probate  court  of  the  said  assets  and  indebtedness  and 
expenses,  and  the  court  shall  fort  with  ascertain  the 
amount  necessarjr  to  pay  the  said  indebtedness  and 
expenses  in  addition  to  the  assets,  and  give  a  certificate 
thereof  to  the  executor  or  administrator.  [74  v.  167,  §  1.] 

i  6174.  Court  ihall  order  to  mnoh  of  proceeds  to  be 
paid  over  to  him,  provided,  etc.  The  executor  or  A'1- 
ministrator  shall  thereupon  present  said  certificate  to 
the  court  in  which  the  proceedings  for  partition  are, 
or  have  been  pending,  and  on  his  motion  said  court 
shall  order  the  amount  named  in  said  certificate  as 
necessary,  to  be  paid  over  to  the  executor  or  admin- 
istrator out  of  the  proceeds  of  the  sale  of  the  prem^ 
ises,  if  the  same  shall  be  thereafter  sold,  or  have 
already  been  sold;  provided,  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  prohibit  any  execu- 
tor or  administrator  from  proceeding  to  sell  land  bo- 
longing  to  such  estate  to  pay  any  debts,  when  the 
same  has  been  sold  on  partition  or  otherwise,  or  the 
proceeds  of  such  sale  fully  distributed.  [74  y.  167, }  2.] 

Sale  after  partition  and  conveyance  by  heirs.     17  O.  S.  248. 

the  account  and  compensation  of  an  executob  or 
administrator:  and  distribution  in  certain  cases. 
J  6175.  Executor  or  administrator  to  render  an  scconnt, 
etc.  Every  executor  or  administrator  shall,  within 
eighteen  months  after  his  appointment,  render  his 
account  of  his  administration  upon  oath,  and  he  shall 
in  like  manner  render  such  further  accounts  of  his 
administration  everj^  twelve  months  thereafter,  and 
also  at  such  other  times  as  may  be  i^e^uired  by  the 
court  until  the  estate  shall  be  wholly  f^ettled,  and  he 
may  be  examined  upon  oath  on  any  matter  relating 
to  his  accounts  and  tne  payments  therein  mentioned, 
and  also  touching  any  propertjr  or  efifects  of  the  de- 
ceased, which  have  come  to  his  hands.  Provided, 
that  every  executor,  administrator  with  the  will  an* 
nexed,  or  testamentary  trustee  who  does  not  make  a 
final  settlement  of  the  decedent's  estate  within  said 
eighteen  months,  and  who  carries  the  administration 
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of  his  trust  from  year  to  year  thereafter,  shall ,  when- 
ever he  renders  anjr  such  account  above  mentioned, 
make  an  oath  to  said  court,  as  a  part  of  said  account, 
a  full  itemized  statement  of  all  the  funds  of  the  de- 
cedent's  estate  under  his  control,  the  date  and  nature 
of  their  investment,  and  the  security  thereof,  and  the 
rate  of  interest  or  income  accruing  thereon.  [88  v. 
345 ;  81  V.  137, 138;  71  v.  77,  n61.] 

Form  ofaffldavff.  of  executor ^  etc.,  to  account.— The  gtate  of  Ohio, 

ooanty,  ss :  Personally  appeared  before  me  the  undersigned. 

Judge  of  tne  probate  court,  in  and  for  the  said  county of 

the  estate  of ,  deceased,  who  upon  oath deposeth  and 

saith  that  the  annexed  account  current  of  the  personal  property 
of  the  said ,  deceased,  Is  in  all  respects  just  and  true,  ac- 
cording to  the  best  of knowledge. 

Sworn  to  and  subscribed  before  me,  this  day  of , 

A.  D.  189—. 

,  Probate  Judge. 

By ,  Deputy  Clerk. 

See  g  6175  a.  Not  liable  for  use  of  personalty  after  possession 
t)y  widow,  46  O.  8.  391.  Liable  for  money  loaned  to  pay  debts, 
2  C.  8.  0.  R.  217 ;  4  Bull.  911.  Power  of  court  as  to  real  estate  sold 
at  leoB  than  fair  value,  10  C.  C.  44.  Collateral  inheritance  tax,  p. 
522.    Deflniteness  of  account.  4  N.  P.  282. 

i  6175  a.  When  exeontor  or  adminiitrstor  shall  render 
final  account.  Where  an  executor  or  administrator  has 
died  or  shall  by  reason  of  insanity  or  other  incompe 
tency.  as  provided  by  law,  be  placed  under  guardian- 
ship before  the  estate  is  fully  administered,  it  shall 
be  the  duty  of  the  executor,  administrator  or  guar- 
dian of  such  deceased  or  incompetent  executor  or 
administrator  to  render  a  final  account  of  such  dece- 
dent's or  ward's  administration  within  six  months 
after  his  appointment.     [81  v.  138 ;  71  v.  77,  §  161.] 

27ke  aettlemeni  of  an  account  of  an  executor  or  administrator 
by  the  probate  court,  is  conclusive  as  against  narties  with 
actual  notice  of  the  settlement,  of  all  mattex's  specifled  therein, 
and  as  to  such  matters  the  partv  can  not  be  required  to  account 
a  second  time,  unless  tlie  same  oe  impeached  for  fraud  or  man- 
ifest error;  but  such  account  is  not  flual  so  as  to  bai*  further 
inquiry  in  regard  to  other  nsseta  in  the  hnnds  of  the  executor 
or  ailniinistrator  not  accounted  for  or  passed  on,  25  O.  S.  874; 
and  for  such  matters  the  court  may  at  any  time  within  the 
limits  of  the  statute  compel  a  further  settlement  by  the  process 
indicated^  Id.  But  upon  the  BCttlement  of  the  final  account  of 
an  administrator,  it  is  not  the  duty  of  the  probate  judge  to  pro- 
vide for  the  payment  of  claims  against  the  estate  which  no 
creditor  is  asserting,  82  O.  S.  582;  nor  is  it  within  the  iurisdic- 
tion  of  the  probate  court  upon  such  final  settlement,  to  deter- 
mine the  state  of  accounts  between  the  administrator  and  the 
eeyeral  distributees  of  the  estate  to  whom  any  balance  found  in 
his  hands  may  be  payable.  The  court  can  only  order  distribu- 
tion of  such  balance  according  to  law,  leaving  the  state  of  ac- 
counts between  the  parties  to  oe  inquired  into  when  such  ordez 
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tecs,  Id.  Any  creditor  can  compel  a  settlement^  6  O.  108;  but  a 
creditor  can  not  at  his  option  transfer  settlement  to  court  of 
chancery,  1  O.  S.  293.  A  settlement  of  the  account  of  an  execu- 
tor who  has  been  removed,  does  not  bar  a  subsequent  suit  by 
him,  against  his  successor,  upon  a  demand  existing  in  the  life- 
time of  his  testator,  2  C.  C.  R.  7.  An  order  approving  a  partial 
account  is  conclusive  unless  attached  in  the  mode  provided  by 
statute,  but  this  is  only  in  respect  to  matters  adjudicated,  42  O. 
S.  549.  To  what  extent  partial  and  final  account  is  conclusive, 
27  O.  S.  159.    When  executor  not  responsible  for  disposition  of 

Sersonal  estate  by  widow  nor  required  to  account  therefor,  46 
.  8.  391.  Under  former  law  (1  Curwen  708),  it  was  optional  with 
the  administrator  whether  or  not  he  would  file  a  final  account, 
14  O.  8.  424.  As  to  settlement  by  executor  or  administrator  of 
guardian,  see  g6291. 

i  6176.    Aeoonnt  rendered  by  two  may  be  allowed  upon 

oath  of  one.    When  any  account  is  rendered  by  two 

or  more  joint  executors  or  administrators,  the  court 

may,  in  its  discretion,  allow  the  account  upon  the 

oath  of  any  one  of  them.    [38  v.  146,  §  162.] 

g  6177.  Time  allowed  to  oollect  assets  not  to  operate 
as  allowanoe  of  farther  time  to  file  aoooont.  The  time 
allowed  by  the  court  to  collect  the  assets  of  the  es- 
tate, shall  not  operate  as  an  allowance  of  further 
time  to  file  the  accounts  mentioned  in  the  preceding 
sections.    [38  v.  146,  i  163.] 

J  6178.  How  oompelled  to  render  aooonnt.  If  any 
executor  or  administrator  shall  fail  to  render  his  ac- 
counts as  hereinbefore  directed,  he  may  be  compelled 
to  do  so,  as  in  case  of  failing  to  file  an  inventory,  and 
the  same  proceedings  may  be  had  to  attach  and  re- 
move him  and  to  appoint  a  successor.  [81  v.  138 ; 
38  V.  146,  i  164.] 

The  power  to  proceed  against  an  executor  or  administrator 
by  citation  or  attachment  in  such  cases,  becomes  dormant  after 
Mifticicnt  time  has  elapsed  to  bar  suit  on  adniinisration  bond, 
5  O.  S.  122.    See  g  6047.   When  citation  barred,  4  N.  P.  338. 

2  6179.  With  what  exeontor  or  administrator  shall  be 
charged.  Every  executor  or  administrator  shall  be 
chargeable  with  the  amount  of  the  sale-bill,  as  here- 
inbefore provided,  and  also,  with  all  goods,  chattels, 
rights,  and  credits  of  the  deceased  which  shall  come 
to  his  hands,  and  which  are  by  law  to  be  adminis- 
tered, although  they  should  not  be  Included  in  the 
inventory  or  sale-bill ;  also,  with  all  the  proceeds  of 
real  estate,  sold  for  the  payment  of  debts  or  legacies. 
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and  ^'ith  all  the  interest,  profit  and  income  that 
ehall  in  any  way  come  to  his  hands  from  the  personal 
estate  of  the  deceased.  (1)    [38v.  146,  i  167.] 

An  actmmlAtrator  or  executor  is  not  chargeable  with  interest 
on  money  whicb  may  come  into  his  hands  an  tiie  representative 
'ft  a  deceased  pep«on,  unletts  he  employ  it  in  his  own  business, 
derive  some  benefit  from  the  farming  it  out,  or  delay  to  an  un- 
reasonable and  unnecessary  degree  in  making  the  settlement  of 
his  acoounis  in  the  probate  court,  7  O.  8. 22,  f  6175  n.  Bents  re- 
reiv(.«l  by  an  administrator  from  the  real  estate  of  his  intestate 
nndiT  certain  cirrnmstanco  may  properly  be  charged  to  him  on 
hi-  H-fniint  filed  for  tin'  settlement  of  the  estate,  1  C.  C.504. 

{  6180.  Inoreaie  or  deoreaie  of  eitate  not  to  affect  eZ' 
eoutor  or  adminiitrator.  No  profits  shall  be  made  by 
executors  or  administrators^  dy  the  increase,  nor  shall 
they  sustain  any  loss  by  the  decrease  or  destruction, 
without  their  fault,  of  any  part  of  the  estate.  [38  v. 
146,  §  168.] 

See20  O.S.44S;  1 C.  S.  C.  R.  327.  26981n;  10C.C.52. 

2  6181.  Exeoncor  or  adminiBtrator  not  responiible  for 
bad  debts.  No  executor  or  administrator  shall  be  ac- 
countable for  any  debts  inventoried  as  due  to  the 
deceased,  if  it  shall  appear  to  the  court  that  they  re- 
main uncolle'cted  without  his  fault.    [38  v.  146,  J  169.] 

See  54  0.8.487. 

i  6188.  How  chargeable  with  property  consumed  by 
him.  If  any  executor  or  administrator  shall  neglect 
to  sell  any  portion  of  the  personal  property  which  he 
is  bound  by  law  to  sell,  and  retains,  consumes,  or  dis- 
poses of  the  same,  for  his  own  benefit,  he  shall  be 
chai^ged  therewith  at  double  the  value  affixed  thereto 
by  the  appraisers.    [38  v.  14f>,  J  170.] 

2  6188.  Yoaohers  to  be  produced  for  all  debts  paid.  In 
rendering  such  account,  every  executor  or  administra- 
tor shall  produce  vouchers  for  all  debts  and  legacies 
paid,  ana  for  all  funeral  charges  and  just  and  neces- 
sary expenses,  which  vouchers  shall  be  filed  with  the 
account,  and  they,  together  with  the  account,  shaJl 
be  deposited  and  remain  in  the  probate  court.  [38  v. 
146, }  171.] 

Action  at  law  against  administrator  for  attorney's  servioes. 
Bee6G.C.  12, 18,  89. 

2  6184.  What  Itema  may  be  allowed  without  yonchen. 
On  the  settlement  of  an  account  of  an  executor  or 
administrator,  he  may  be  allowed  any  item  of  expen- 

(1)  9  C.  C.  211, 607 ;  10  ia.  61, 
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diture,  not  exceeding  ten  dollars,  for  which  no 
voucher  is  produced,  if  such  item  be  supported  by 
his  own  oath  positively  to  the  fact  of  payment,  spec- 
ifying when  and  to  whom  such  payment  was  made, 
and  it  such  oath  be  uncontradicted ;  but  such  allow- 
ance shall  not,  in  the  whole,  exceed  two  hundred 
dollars,  for  payments  in  behalf  of  any  one  estate. 
[38  V.  146,  g  172.] 

§6186.  The  court  may  allow  fbr  a  tombstone.  The 
court  may  also,  in  settlement,  allow,  aa  a  credit  to  the 
executor  or  aaministrator,  any  just  and  reasonable 
amount  expended  by  him  for  a  tombstone  or  monu- 
ment for  the  deceased,  and  for  any  just  and  reasona- 
ble amount  he  may  have  paid  to  any  cemetery  asso- 
ciation or  corporation  as  a  perpetual  fund  for  caring 
for  and  preserving  the  lot  on  which  said  deceased  is 
buried ;  but  it  shdl  not  be  incumbent  on  any  execu- 
tor or  administrator  to  procure  a  tombstone  or  mon- 
ument or  to  pay  any  sum  into  any  such  perpetual 
fund.    [90  V.  117 ;  64  v.  35,  §  7.] 

It  wns  lawful  for  tbe  probate  court  at  its  discretion  to  allow 
the  administrator  in  his  settlement  any  just,  and  reasonable 
'^amount  expended"  for  a  monument;  but  the  administrator 
was  not  allowed  to  interfere  with  the  heirs  of  the  intestate  in 
erecting  one,  89  O.  8. 581 ;  see  10  Bull.  838.  When  charge  for 
tombstone  not  proper,  11 G.  C.  120. 

26186.    Conrt  may  refer  aoconnt  to  Bpeoial  oommit- 

sioner.    The  court  may,  if  it  shall  deem  it  expedient 

and  proper,  refer  the  account  and  the  exceptions 

thereto,  if  any,  to  a  special  commissioner,  appointed 

by  the  court  for  that  purpose.    [38  v.  146, 2  173.] 

i  6187.  When  and  how  aoconnt  may  be  opened  after 
settlement.  When  an  account  is  settled  in  the  absence 
of  any  person  adversely  interested,  and  without 
actual  notice  to  him,  the  account  may  be  opened,  on 
his  filing  exceptions  to  the  account,  at  any  time 
within  eight  months  thereafter ;  and  upon  every  set- 
tlement of  an  account  by  an  executor  or  administra- 
tor, all  his  former  accounts  may  be  so  far  opened  as 
to  correct  any  mistake  or  error  therein;  excepting 
tliat  any  matter  of  dispute  between  two  parties, 
which  had  been  previously  heard,  and  determined 
by  the  court,  shall  not  be  again  brought  in  question. 
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by  either  or  the  same  parties,  without  leave  of  the 
court.  If  upon  hearing  and  settlement  of  such  ac- 
count, a  balance  n^mains  in  the  hands  of  the  executor 
or  administrator  due  the  estate,  the  court  may  in  its 
discretion  order  distribution  to  be  made  bv  such  ex- 
ecutor or  administrator  according  to  law.  [81  v.  138.] 
Power  of  court  to  determine  as  to  f  raad  of  executor,  10  C.  G.  44. 

Former  account  may  be  opened  up  to  correct  eiTora,  88  O.  8. 
480:  see  1 C.  C.  R.  604;  but  matters  exce])ted  to  and  decided, 
can  not  be  opened  up,  33  O.  S.  481;  88  Id.  480.  The  settlement 
of  an  account  Is  conclusive  only  as  to  matters  specified  therein, 
2>  O.  S.  371.  Such  settlement  and  account  binds  no  right  except 
where  made  in  conformity  to  law,  7  O.  (pt.  1)  21.  Settlement 
with  heirs  is  final  except  a«  to  minors,  27  O.  S.  159.  Personal 
representatives  must  account  for  new  assets,  29  0. 8.  569;  88  Id. 
480.    Jurisdiction  of  common  pleas,  2  N.  P.  27. 

An  account  containing  items  of  credit  to  an  administrator 
for  his  statutory  commission  and  for  extra  services,  and  for  an 
amount  paid  by  him  for  attorneys'  fees  in  the  settlement  of  the 
estate  and  which  account  cun'cnt  was  duly  allowed  and  con- 
firmed by  the  probate  court,  can  not  on  the  filing  of  a  second 
account  more  than  one  year  thereafter  be  re-openea  for  hearing, 
and  such  items  be  disaitowed  bv  the  court,  on  exceptions  filed 
thereto,  when  it  is  not  claimed  or  found  that  there  was  any 
error  or  mistake  therein  or  in  their  allowance,  1  C.  C.  B.  504. 

2  6188.  Compeniation  allowed  exeontorB  or  administraF 
tors — farther  idlowanoe — effeot  of  oompensation  pro- 
vided by  will.  Executors  and  administrators  may  be 
allowed  the  following  commissions  upon  tlie  amount 
of  the  personal  estate  collected  and  accounted  for  by 
them,  and  of  the  proceeds  of  the  real  estate  sold 
under  an  order  of  court  for  the  payment  of  debts,  or 
under  directions  of  the  will  which  shall  be  received 
in  full  compensation  for  all  their  ordinary  services ; 
that  is  to  say : 

For  the  first  thousand  dollars,  at  the  rate  of  six  per 
centum  \ 

For  all  above  that  sum,  and  not  exceeding  five 
thousand  dollars,  at  the  rate  of  four  per  centum ;  and 

For  all  above  five  thousand  dollars,  at  the  rate  of 
two  per  centum. 

And  in  all  cases,  such  further  allowance  shall  be 
made  as  the  court  shall  consider  just  and  reasonable 
for  actual  and  necessary  expenses,  and  for  any  extra- 
ordinary services,  not  required  of  an  executor  or  ad- 
ministrator, in  the  common  course  of  his  duty:  pro- 
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vided,  however,  that  when  provision  shall  be  made 
by  the  will  of  the  deceased,  for  compensation  to  any 
executor,  the  same  shall  be  deemed  a  full  satisfaction 
for  his  services,  in  lieu  of  his  aforesaid  commissions 
or  his  share  thereof,  unless  he  shall,  by  an  instrument 
filed  in  the  court,  renounce  all  claim  to  such  compen- 
sation given  by  the  will.    [38  v.  146,  i  175.] 

Of  executor,  etc.  of  survWtng  partner,  88  O.  S.  867^  when 
mortfcagee  a  purchaser.  42  O.  S.  68.  Extra  compenBation  for 
services  as  attorney,  7  Rec.  826;  for  surveying  ana  sulxlividing 
land,  Id,  The  payment  of  a  debt  of  a  dece<lenC  by  the  convey- 
ance of  mortgager!  real  estate  in  satisfaction  of  ttie  same  is  not 
such  a  disbursement  as  will  entitle  the  pemonal  representative 
to  the  percentage  designated  by  law,  27  O.  S.  159,  ISS;  but  a  court 
will  refuse  to  interfere  to  disallow  such  cliarge  after  lontr  ac- 
quiesence  and  a  final  pettlement  of  the  cstnte.  Id.  Not  entitled 
to  per  cent,  on  legacies  unless  extra  work  done,  8  O.  S.  800.  As 
to  costs  paid  W.  840,  414.  Costs  of  contest  of  will  not  allowed, 
7  O.  8.  143;  contra  18  Bull  IftS,  see  4  N.  T.  336:  not  allowed  cost  of 
proceedings  to  establish  forged  will,  100  Pa.  St.  197.  An  ex- 
ecutor who  refused  to  obey  the  order  of  the  court  to  file  an  ac- 
count, although  served  with  live  citations,  should  not  receive 
an  allowance  for  extra  services,  2  C.  C.  R.  lOS;  but  even  if  there 
be  unfaithful  administration  of  the  estate,  it  will  not  deprive 
an  executor  or  administrator  of  a  rigiit  to  compensation  for  his 
services,  so  far  as  they  have  been  beneficial  to  the  iMirsons  in- 
terested in  the  estate,  1  C.  C.  B.  604.  Generally  as  to  compen- 
sation, 8  Am.  Rep.  note  p.  588.  Double  commissions  as  execu- 
tor and  trustee  against  policy  of  the  law.  95  N.  Y.  154;  4  Am. 
Prob.  Rep.  note  p.  835;  unless  will  contemiilatcs  severance  of 
their  dutii*s.  Id.  p.  570;  4  East  Rep. ;  16  Bull  195.  Administra- 
tor is  entitled  to  statutory  commissions  though  he  may  have 
failed  to  charge  himself  with  all  the  assets  received  by  him  or 
has  asked  for  credits   for  sums  not  paid  by  him,  1  C.  C.  R.  504. 

Xf  a  mortgagee  whose  lien  is  fixed  by  the  conrt,  becomes  the 
purchaser  at  an  executor's  or  administrator's  sale,  the  (*xccutor 
or  administrator  is  not  entitled  to  a  per  centum  compensation 
on  that  part  of  the  purchase  money  applicable  to  the  satisfac- 
tion of  his  niortfragc,  42  O.  S.  58.  { 6165  and  6188  should  be  con- 
strued together  in  ilotcrmining  (he  per  centum  compensation 
for  the  sale  of  i*cal  estate  and  it  is  to  he  computed  on  tiie  aggre- 
gate amount  n rising  from  both  real  and  personal  estate,  as 
graduated  by  $  0188,  and  not  each  separately.  Hence  it  is  error 
where  there  are  ])orsonal  assets  collected,  to  graduate  the  com- 
Iiensation  on  the  proceeds  of  the  real  estate  withoul^gard  to 
the  amount  of  the  jicrsonal  estate.  In  {graduating  the  per 
centu  m  compensation  the  higher  rate  proocnbed  hy^  6188  should 
be  first  applied  to  the  personal  estate,  Id.  Sureties  entitled  to 
set  oflf  upon  claim  against  them  equal  to  statutory  fees  disallowed 
to  executor,  29  Bull  49.  An  action  at  law  can  not  be  maintained 
against  an  administrator  as  such  by  an  attorney  upon  an  ac- 
count for  services  rendered  such  administrator  at  his  request  in 
and  about  the  settlement  of  the  estate  so  as  to  bind  the  assets 
of  such  estate  for  the  payment  thereof,  5  C.  C.  12 :  see  Id.  89. 
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^  6189.  Ezeentor  or  adminiitrator  may  distribute  cer- 
tain assets  in  kind.  An  executor  or  administrator  who 
has  paid  all  the  debts  of  an  estate,  and  has  in  his  pos- 
session notes,  bonds,  stocks,  claims,  or  other  rights  in 
action  belonging  to  the  estate,  may,  with  the  approval 
of  the  probate  court,  entered  on  its  journal,  (and  with 
the  assent  and  agreement  of  the  persons  entitled  to 
the  proceeds  of  such  assets  as  distributees,  including 
executors,  trustees  and  guardians)  distribute  ana 
pay  over  the  same  in  kind,  to  those  of  such  distribu- 
tees as  will  receive  the  same ;  and  any  such  executor 
or  administrator,  when  the  debts  are  all  paid,  except 
claims  in  suit  and  contested,  or  liabilities  not  due  and 
payable,  or  both,  may  provide  for  the  payment  of 
such  claims  and  liabilities,  by  setting  apart  to  the 
satisfaction  of  the  probate  court  enough  of  the  assets 
for  that  purpose,  and  having  done  so,  he  may,  with 
*he  approval,  assent,  and  agreement,  aforesaid,  dis- 
tribute and  pay  over  in  cash,  or  in  kind,  all  or  any 
part  of  the  assets  in  his  hands,  and  not  set  apart 
aforesaid,  to  such  of  said  distributees,  including  ex- 
ecutors, trustees,  and  guardians,  as  may  be  willing  to 
receive  the  same.  Such  executors,  trustees,  and 
guardians,  shall  be  liable  to  return  such  assets,  or 
the  proceeds  thereof,  should  the  same  be  necessary 
to  pay  the  said  claims  or  liabilities,  and  each  of  tiie 
other  distributees,  shall  give  an  indemnifying  bond 
to  the  executor  or  administrator,  to  the  satisfaction 
of  the  probate  court  for  the  same  purpose.  A  distri- 
bution, in  kind,  in  either  case,  shall  have  the  same 
force  and  effect  as  the  distribution  of  the  proceeds  of 
such  assets.    [77  v.  77.] 

2  6190.  How  execntor  or  administrator  may  obtain  his 
final  disobarge.  When  an  executor,  or  administrator 
has  paid  or  delivered  over  to  the  persons  entitled 
thereto,  the  money  or  other  property  in  his  hands  as 
required  by  the  order  of  distribution,  or  otherwise, 
he  shall  perpetuate  the  evidence  of  such  payment  bv 
presenting  to  the  court,  within  one  year  after  su(!h 
order  was  made,  an  account  of  such  payments,  or  t!io 
delivery  over  of  such  property ;  which  being  proved 
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to  the  satisfaction  of  the  court,  and  veritied  by  the 
oath  of  the  party,  shall  be  allowed  as  his  final  dis- 
charge, and  ordered  by  the  court  to  be  recorded ;  and 
such  discharge  shall  forever  exonerate  the  party  and 
his  sureties  from  all  liability  under  such  order,  unless 
his  account  shall  be  impeached  for  fraud  or  manifest 
error.    [90  v.  171 ;  38  v.  146,  ?  176.] 

After  the  executor  has  mndc  his  final  settlement  ho  may  or 
may  not,  at  his  election  make  returns  to  the  court  of  the  distri- 
bution of  the  balance  remaining  in  his  hands  at  such  settlement. 
If  he  does  return  his  vouchers  received  on  distribution,  and 
has  them  passed  upon  by  the  court,  the  only  effect  of  this  action 
Is  to  place  upon  record  the  i*eccipts  in  the  nands  of  the  execu- 
tor and  administrator,  and  make  them  final  as  to  those  who 
have  signed  them  as  to  so  much  of  their  distributive  share  as 
the  vouchers  may  represent,  and  although  the  receipts  may 
cover  the  whole  property,  those  who  are  entitled  toa  distiibu- 
tive  share,  and  have  not  received  it  are  not  precluded  from 
cnfoi-cing  their  claims,  20  O.  SIO^  but  when  an  estate  has  been 
fully  settled  and  all  the  moneys  in  the  hands  of  an  administra- 
tor nave  been  paid  over  in  pursuance  of  an  order  of  distribu- 
tion of  court,  should  a  will  then  be  discovered  and  proved,  the 
executor  can  not  compel  the  former  administrator  to  account 
for  the  money  or  property  by  him  received  and  paid  over,  18  O. 
268.  When  one  of  two  or  more  executors  or  administrators  has 
in  his  hands  the  balance  remaining  ifor  distribution,  an  action 
may  be  maintained  against  him  for  the  amount  in  his  hands 
without  joining  his  co-executor  or  administrator,  20  O.  310.  A 
debt  of  a  distributee  to  the  decedent  which  was  barred  by  the 
statute  of  limitations  in  the  lifetime  of  the  latter  can  not  be 
sct-oir  against  or  retained  out  of  the  distributive  share  of  such 
distributee,  3  C.  C.  479. 

J  6191.  How  unclaimed  money  to  be  invested.  If  any 
sum  of  money  directed  by  a  decree  or  order  of  the 
court  to  be  distributed  to  heirs,  next  of  kin,  or  lega- 
tees, shall  remain  for  the  space  of  six  months  un- 
claimed, the  executor  or  administrator  who  was 
ordered  to  pay  over  the  same,  may,  by  order  of  the 
court,  invest  the  same  in  stocks,  or  loan  the  same  on 
bond  or  mortgage,  as  the  court  shall  direct,  to  accum- 
ulate for  the  benefit  of  the  persons  entitled  thereto ; 
and  such  investment  shall  be  made  in  the  name  of 
the  judge  of  the  court  for  the  time  being,  and  shidl 
bQ  subject  to  the  order  of  the  judge  and  his  successors 
in  office,  as  hereinafter  provided ;  and  the  person 
making  such  investment  shall  file  in  the  court  a 
memorandum  thereof ,  with  the  original  certificates. 
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or  other  evidence  of  title  thereto,  wiiich  shall  be  al- 
lowed as  a  sufficient  voucher  for  such  payment  under 
the  said  order  or  decree;  provided,  that  if  the  amount 
can  not  be  so  invested,  the  same,  under  the  order  of 
the  court,  may  be  turned  into  the  county  treasury 
and  credited  to  the  general  fund,  and  the  receipt  of 
the  county  treasurer  taken  therefor  and  filed  as  a 
sufficient  voucher.    [81  v.  139;  38  v.  146,  {  177.] 

i  6192.  When  and  how  Bnoh  money  paid  to  owner. 
When  the  person  entitled  to  the  money  invested,  or 
turned  into  the  treasury,  shall  satisfy  the  court  of 
his  right  to  receive  the  same,  the  court  shall  order  it 
to  be  paid  over  and  transferred  to  him,  and  in  case  it 
shall  nave  been  turned  into  the  treasury,  he  shall 
receive  a  warrant  therefor  from  the  auditor,  upon  the 
certificate  of  the  judge.    [81  v.  139;  38  v.  146,  J  178.] 

i  6198.  Judge  reiponiible  for  Bafis  keeping  of  oertifl- 
oatoB,  eto.  The  Judge  with  whom  such  certificates  or 
evidences  of  title  are  deposited,  for  the  time  being, 
and  each  succeeding  judge  to  whom  they  shall  come, 
and  his  sureties,  shall  be  responsible  for  their  safe 
keeping  and  application,  as  provided  in  the  two  pre- 
ceding sections  of  this  chapter.      [38  v.  ^7,  i  179.] 

{  6194.  Amount  of  personal  estate  to  which  widow  is 
entitled.    Repealed  March  19, 1887.    84  v.  132, 13G. 

2  6196.  How  payment  of  distribntion  enforced— petition 
therefor.  After  thirty  days  from  the  time  of  the  settle- 
ment of  the  account  of  an  executor,  administrator,  or 
guardian  shall  have  been  made  or  shall  hereafter  be 
made  by  the  probate  court,  and  an  order  of  distribu- 
tion made  thereon,  if  such  executor,  administrator  or 
guardian  shall  neglect  or  refuse  to  paj  to  any  person 
interested  in  said  order  of  distribution,  as  creditor, 
legatee,  widow,  heir,  or  other  distributee,  or  other- 
wise, when  demanded,  his  or  her  share  of  the  estate 
or  property  ordered  to  be  distributed  by  such  probate 
court,  it  shall  be  lawful  for  any  person  interested,  as 
aforesaid,  to  file  a  petition  in  the  probate  court  against 
the  executor,  administrator,  or  guardian  making  such 
settlement  of  his  or  her  account,  as  aforesaid,  briefly 
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setting  forth  in  the  petition  the  amount  and  nature  of 
the  claim  of  the  party  filing  such  petition,  whereujjon 
the  probate  judge  snail  forthwith  issue  a  citation 
against  such  executor,  administrator,  or  guardian, 
setting  forth  the  filing  of  the  petition,  the  amount 
claimed  by  the  petitioner,  and  commanding  such  ex- 
ecutor, administrator,  or  guardian,  to  appear  before 
said  probate  court  on  the  return  day  thereof,  to  an- 
swer said  petition,  and  show  cause,  if  any,  why  judg- 
ment should  not  be  rendered  and  execution  awarded 
a^inst  him  or  her  for  the  amount  claimed  by  such 
petitioner,  and  found  to  be  due  upon  such  settlement 
and  order  of  distribution,  which  citation  shall  be  made 
returnable  not  less  than  twenty  nor  more  than  forty 
days  from  the  date  thereof,  which  shall  be  served  and 
returned  by  the  sheriff  or  other  proper  officer,  as  in 
the  case  of  a  summons,  and  may  issue  to  any  county  in 
the  state.    [78  v.  26 ;  54  v.  202,  §  1.] 

Form  of  petition  to  compel  dUtribuHon.    [Title,]— X.  B.,  the 

Slaintiff,  says  that  as  ooe  of  the  creditors  of  the  estate  of  X.  Y., 
cceased,  he  is  entitled  to dollars,  under  the  order  of  dis- 
tribution made  br  the  probate  court  of countv,  Ohio, 

upon  settlement  of  the  account  of  C  D.,  as  executor  of  the  last 
(rill  and  testament  {or  administrator  of  the  estate]  of  said  X. 
Y.,  deceased.  Plaintiff  further  says  that  although  mora  than 
thirty  days  have  elapsed  since  said  order  of  distribution  waa 
made,  the  said  C.  D.  nas  not  paid  to  the  plaintiff  said  sum  of 
-^—  dolhirs,  nor  any  part  thereof,  aUhouyh  requested  so  to  do; 
but  has  wholly  neglected  and  refused  to  pay  the  same.  Where- 
fore the  plaintiff  asks  judgment  and  execution  against  the  said 

CD.  for  said  sum  of dollars,  with  interest  thci-oon  fi*om 

the day  of ,  A.  D.  18S— ,  being  the  day  on  which  said 

money  w^s  demanded.  A.  B. 

[yyrificaiion.] 

Form  of  petition  by  ward  against  a  gttardian.    [  TUle.']    The  peti- 
tioner   ,  says  that  the  defendant, ,  was  duly  appointed 

and  qualified  guardian  of  petitioner,  and  as  such,  on  the 

day  of  J  189—,  upon  his  final  settlement  with  the  probate 

court  of  this  county,  there  was,  by  said  court,  found  In  his 

hands  the  sum  of dollars,  balance  of  his  accounts,  belonging 

to  the  ixjtltioner,  and  ordered  to  be  paid  over  accordingly  by 
said  court,  and  which  amount  it  was  the  defendant's  duty  to 
have  paid  to  the  petitioner  within  thirty  days  after  the  day  of 
the  settlement  aforesaid,  which  time  has  elapsed,  but  which  he 
has  refused  and  neglected  to  do,  and  still  so  neglects  and  refuses, 
although  the  same  nas  been  repeatedly  demanded  of  him. 

The  petitioner,  therefore,  asks  judgment  and  execution  against 
said  defendant  for  said  sum  of  money,  and  Interest  thereon 

from  the day  of ,  A.  D. . 

(Signed)  . 
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Petition  by  creditor  of  ward  against  gwtrdian.    [TitUA   The  pe* 

tltioner, ,  says  that  the  defendant ,  is  the  guardian  of . 

a  minor,  and  as  such,  on  the day  of ,  in  a  settlement  of 

his  accounts  then  had,  in  the  probate  court  of  this  county,  the 
said  court  found  that  the  said  ward  was  indebted  to  the  peti- 
tioner in  the  sum  of dollans,  and  that  said had  money 

in  his  hands  of  said  ward  suliiciehtto  pay  the  same,  and  there- 
upon ordered  the  defendant  to  pay  the  same ;  and  which  amount 
it  was  the  duty  of  the  defendant  to  have  paid  within  thirty  days 
after  the  day  of  the  settlement  aforesaid,  which  period  has 
elapsed,  but  which  he  has  refused  and  neglected  to  do,  and  still 
so  neglects  and  refuses,  although  the  same  has  been  rei>eatedly 
demanded  of  him. 

{Add  a  prayer  fift  Judgmentf  etc  ^cu  in  the  Uut  form.) 

Form  <tf  ettation.  [  Title.]  To  the  sheriff  of  said  county,  met- 
ing :  You  are  hereby  commanded  to  make  known  to  said 

that  said has  this  day  filed  in  said  court  a  petition  claim- 
ing !the  sum  of dollars,  as  due  to  him  upon  defendant's 

settlement  with  the  probate  court  of  this  county,  as  guardian 

of ,  andcommandnim  to  appear  on  the day  of ,  18^—, 

and  answer  said  petition,  and  show  cause,  if  any  he  has,  why 
ludgment  should  not  be  rendered  and  execution  awarded  against 
nim  for  the  amount  claimed,  and  interest.  You  will  make  due 
service  of  this  citation,  and  return  the  same  upon  the  day  last 
above  mentioned. 

[L.  8.]  Witness  my  hand  and  the  seal  of  said  oourt,  this 
day  of ,  A.  D. 

(Signed,  etc.) 

Form  of  order  of  piMicaHon.  [TKtle.]  On  motion  to  the  court  br 
the  petitioner,  and  the  court  being  satisfied  that  the  said  defena- 
ant  resides  out  of  this  state,  it  is  ordered  that  notice  be  given 
to  him  of  the  pcndencv  of  this  petition,  stating  the  substance 
and  prayer  thereof,  and  time  of  nearing,  in for  six  consec- 
utive weeks  before  the  time  of  hearing,  which  is  hereby  fixed 
for  the day  of ,  A.  D.,  189—. 

AMes.— li  6195  and  6201  do  not  repeal  gg  6210-6212,  25  O.  a  443. 
They  furnish  a  complete  remedy  to  next  of  kin  to  recover  their 
share,  if  as  to  any  portion  testator  died  intestate,  88  O.  S.  426. 
The  order  of  distribution  has  so  far  the  force  and  effect  of  a 
Judgment  that  it  may  be  enforced  by  execution,  4  O.  S.  508.  The 
power  of  the  probate  court  is  exhausted  when  the  order  of  dis- 
tribution is  made  and  it  has  no  jurisdiction  to  entertain  a  pe- 
tition brought  to  enforce  the  collection  of  the  amount  awarded 
to  the  distnbutee  as  a  debt  against  the  administrator,  Id.  Under 
the  act  of  March  14, 1863,  there  is  no  authority  to  designate  by 
name  or  otherwise  the  person  entitled  to  receive  the  funds  to 
be  distributed,  and  such  designation  if  made,  is  void  and  of  no 
effect.  39  O.  8.  869.  An  action  brought  under  U  6195^199  by  the 
distributees  of  a  decedent's  estate  to  recover  an  unpaid  balance 
remaining  in  the  hands  of  an  administrator  is  barred  by  the 
statute  of  limitations  unless  such  action  is  commenced  within 
six  years  after  the  expiration  of  thirty  days  from  the  date  of  the 
order  of  distribution  made  by  the  probate  court.  5  C.  C.  480.  The 
pmbatft  court  has  power  to  pass  on  the  validity  of  the  claims  of 
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legatees  and  order  their  i>ayinent  before  final  distribution  of  thd 
estate,  12  Bull  822.  Under  this  section  the  account  of  an  execu- 
tor must  be  filed  thirty  days  before  the  order  of  distribution 
can  be  made  by  the  probate  court  and  all  parties  interested  can 
be  brought  belore  it  for  the  purpose  of  distribution,  7  C.  C.  67. 

{  6196.  Service,  when  exeoutor  or  adminiitntor  non- 
reiident.  But  if  such  executor  or  administrator  shall 
reside  out  of  this  state,  the  court  being  satisfied  of 
that  fact,  either  before  or  after  the  return  of  the  cita- 
tion, may  order  such  non-resident  to  be  brought  into 
court,  by  publication  in  some  newspaper  of  the  county 
in  which  the  petition  is  filed,  for  six  consecutive  weeks 
before  the  time  fixed  for  the  hearing  of  said  cause ;  or 
in  case  no  newspaper  be  published  in  the  county,  then 
to  be  published  in  some  newspaper  having  a  general 
circulation  in  said  county.    [54  y.  202,  {  2.  J 

Form  of  notice.— C.  D.,  who  resides  in  the  State  of 


will  take  notice  that  A.  B.,  on  the day  of ,  A.  D.  188- , 

filed  his  petition  in  the  pi'obate  court  in  the  countv  of . 

and  State  of  Ohio,  alleging  that  as  one  of  the  dHxIitors  of  the 

estate  of  said  X.  i .,  deceased,  he  is  entitled  to  the  sum  of 

dollars,  with  interest  thereon  fi-om  the day  of 

188 under  the  order  of  distribution  made  by 


said  court  upon  settlement  of  the  account  of  said  C.  D.,  as  ex 
ecutor  of  the  last  >vill  and  testament  [or  administrator  of  the 
CHtate]  of  X.  r.,  deceased,  and  that  although  more  than  thirty 
days  have  elapsed  since  said  order  of  distribution  was  made 
aiul  although  payment  has  been  demanded  of  said  C.  D.,  he  has 
neglected  and  refused  to  pay  said  A.  B.  the  amount  claimed  by 
him  as  aforesaid.  The  prayer  of  the  petition  is  tor  Judgment 
and  execution  against  the  said  G.  D.  lor  the  amount  due  said 
A.  B.,  as  aforesaid. 

Said  ])etition  will  be  for  hearing  on  the  \at  least  six  weeks 
a/Ur  dale  of  first  publication] 188 A.  B. 

Where  the  record  shows  affirmatively  that  the  law  in  regard 
to  the  service  by  publication  under  this  section  has  not  been 
complied  with,  all  the  proceedings  under  the  same  are  void  and 
may  be  set  aside  on  motion  of  an  interested  party,  7  C.  C.  67. 

I  6197.  Hearing  and  Judgment— Szeontion'-Lien.  On 
the  return  of  the  citation  served,  or  the  service  of 
notice  by  publication,  as  aforesaid,  the  cause  shall  be 
considered  ready  for  hearing,  unless  for  good  cause 
shown  by  either  party  the  same  shall  be  continued 
for  trial  and  judgment,  as  in  other  cases  of  continu- 
ance, and  if  no  good  cause  be  shown,  in  defense  of 
the  claim  of  the  plaintiflf  in  such  petition,  it  shall  be 
lawful  for  such  probate  court  to  render  judgment  in 
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favor  of  such  plaintiff,  against  such  executor  or  ad- 
ministrator, for  the  amount  found  to  be  due  to  the 
petitioner,  and  remaining  unpaid,  upon  the  settle- 
ment and  order  of  distribution,  as  aforesaid,  with  the 
interest  and  costs  of  suit,  and  to  award  execution 
thereon,  as  in  other  cases  of  judgments,  which  exe- 
cution shall  be  served  and  returned,  by  the  sheriff  or 
other  proper  officer,  in  all  respects  as  executions 
issued  from  the  court  of  common  pleas,  and  all 
judgments  rendered  under  this  section  shall  have  like 
liens  upon  the  real  estate  of  the  parties  as  judgments 
rendered  in  the  common  pleas,  and  governed  in  all 
respects  by  the  same  rules.    [54  v.  202,  2  3.] 

2  6198.  Probate  Conrt  may  bring  in  all  neoeuary  par- 
ties and  determine  all  qnestions.  If  the  amount  com- 
ing to  any  heir,  legatee,  widow,  or  other  distributee, 
under  such  order  of  distribution,  shall  be  uncertain, 
or  in  dispute,  depending  upon  the  construction  of 
any  devise,  bequest,  conveyance,  contract,  or  advance- 
ment, or  upon  any  other  question,  the  probate  judge 
may  hear  and  determine  all  such  questions  necessary 
to  ascertain  and  fix  the  amount  due  the  plaintiff  in 
such  petition,  and,  if  necessary,  to  hear  and  deter- 
mine, and  settle  the  rights  and  claims  of  all  the  par- 
ties interested,  as  aforesaid,  in  such  order  of  distnbu- 
tion,  and  for  tnat  purpose  the  probate  court  is  hereby 
authorized  to  cause  all  the  heirs,  legatees,  or  other 
distributees,  parties  in  interest,  to  be  made  parties  to 
said  petition,  when  the  same  is  necessary,  by  amended 
or  supplemental  petition,  and  service  oi  notice,  as  is 
provided  in  the  preceding  section  of  this  chapter;  and 
in  such  case  to  render  judgment  and  award  execution 
against  such  executor  or  administrator  in  favor  of  the 
parties,  respectively,  for  the  amounts,  respectively, 
found  due  them,  with  the  interest  and  costs,  unless 
the  court  should  be  of  opinion  the  costs  should  be 
paid  out  of  the  estate  ordered  to  be  distributed,  or  by 
the  parties,  in  which  case  such  order  shall  be  made 
respecting  the  costs  as  shall  seem  equitable.  [54  v. 
202,  i  4.] 

i  6199.  Probate  oonrt  ehall  on  motion  of  either  party 
■end  the  oaee  to  the  oommon  pleae.    In  all  cases  under 
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the  sections  of  this  chapter  relating  to  the  enforce- 
ment  of  an  order  of  distribution,  the  probate  court 
before  which  any  proceeding  shall  be  pending  shall, 
on  motion  of  any  of  the  parties  to  said  proceeding, 
cause  tiie  same  to  be  reserved  and  sent  to  the  court 
of  common  pleas  of  that  county  for  trial  and  judg- 
ment and  execution,  and  in  case  of  such  reservation 
it  shall  be  the  duty  of  the  probate  judge  forthwith  to 
make  out  a  transcript  of  his  proceedings  in  the  cause, 
so  far  as  he  has  progressed  in  the  same,  which  to- 
gether with  the  petition,  and  all  other  papers  in  the 
cause,  shall  be  forthwith  filed  with  the  clerk  of  the 
court  of  common  pleas  of  the  county  in  which  the 
cause  is  commenced,  and  said  cause  shall  thereafter 
be  carried  on  to  final  judgmi^nt  and  execution  in  said 
court  of  common  pleas,  in  all  respects  as  though  the 
same  had  been  originally  commenced  there,  as  a 
civil  action.    [54  v.  202,  §  5  ] 

No  appeal  lies  from  the  final  judgment  of  the  common  picas 
in  such  case  to  the  circuit  court,  4  C.  C.  220. 

g  6200.  Common  pleas  to  liave  ooncnrrent  Jurisdiction 
to  enfbroe  order  of  distribution.  The  court  of  common 
pleas  shall  have  concurrent  original  jurisdiction  with 
the  probate  court,  in  all  cases  provided  for  in  the  four 
sections  preceding  the  next  above,  and  any  creditor, 
le^tee,  widow,  or  other  distributee,  as  aforesaid,  may 
bnnga  civil  action  in  the  court  of  common  pleas  of 
the  proper  county,  against  such  executor  or  adminis- 
trator, for  his  or  her  share  of  the  estate,  upon  such 
settlement  and  order  of  distribution,  in  the  same 
manner  as  other  civil  actions,  and  proceed  therein  to 
final  judgment  and  execution,  and  oe  governed  in  all 
respects  as  upon  other  civil  actions,  and  to  cause  all 

Sersons  interested  in  said  cause,  as  heirs,  legatees, 
istributees,  or  otherwise,  to  be  made  parties  to  any 
action  aforesaid,  if  it  shall  be  deemed  necessary,  in 
order  to  a  full  and  complete  settlement  and  adjust- 
ment of  the  rights  of  the  parties,  in  the  same  manner 
as  other  civil  actions,  witli  full  power  and  authority 
to  settle  and  determine  the  rights  of  the  parties,  and 
render  judgment  and  award  execution  thereon  as  in 
other  cases.    [54  v.  202,  «  6.] 

Suit  may  be  bi*ought  against  an  administrator  b^  a  distribu- 
tee, ludiviaually,  as  for  money  bad  and  received  without  nam- 
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Ing  him  88  administrator,  2  0. 156.  When  one  of  two  executors 
or  administrators  has  in  his  hands  the  balance  remidninff  for 
distribution  an  action  may  be  maintained  against  him  without 
Joining  his  co-executor  or  administrator,  20  O.  311.  Action  to 
reooyer  general  legacy,  limitation,  50  O.  S.  1.  Bee  40  O.  S.  35 ; 
4C.C.  220;  5  /d.  4»0,483. 

2  6201.  8uretieB--Their  liability  —  Kay  be  made  pa^ 
ties  to  judgment — Defense.  The  sureties  of  every  such 
executor  or  adminlRtrator  shall  moreover  be  liable 
upon  the  official  bond  of  the  executor  or  administra- 
tor against  whom  any  judgment  may  be  rendered 
under  the  provisions  of  the  preceding  sections,  either 
in  the  probate  court  or  court  of  common  pleas;  and 
such  sureties  may  be  made  parties  to  any  such  judg- 
ment by  petition  or  action  to  be  commenced  and 
prosecuted  in  the  same  manner  as  is  above  provided 
for  the  commencement  and  prosecuting  causes 
against  executors  or  administrators,  to  final  judgment 
and  execution :  provided,  that  in  all  cases  in  which 
service  of  process  shall  nave  been  made  upon  such 
executors  or  administrators,  by  publication,  as  above 
provided,  the  surety  shall  be  permitted  to  make  the 
same  defense  as  the  executor  or  administrator  could 
have  made.    [54  v.  202,  §  7.] 

§  6203.  Aotion  in  common  pleas  asking  direction  of 
court  respecting  estate,  who  may  bring.  Any  executor, 
administrator^  guardian,  or  other  trustee,  may  main- 
tain a  civil  action  in  the  court  of  common  pleas  against 
the  creditors,  legatees,  distributees,  or  other  parties, 
asking  the  direction  or  judgment  of  the  court  in  any 
matter  respecting  the  trust,  estate,  or  property  to  be 
administered,  and  the  rights  of  the  parties  in  inter- 
est, in  the  same  manner,  and  as  fully  as  was  formerly 
entertained  in  courts  of  chancery;  and  in  case  any 
executor,  administrator,  guardian,  or  other  trustee, 
after  being  requested  in  writing  by  any  creditor,  lega- 
tee, distributee,  or  other  party  in  interest,  to  bring 
such  action,  fail  for  thirty  days  so  to  do,  the  creditor, 
legatee,  distributee,  or  other  party  making  such  re- 
quest, may  institute  the  same.  [75  v.  903, 2  211 ;  76  v. 
113,  i  1.] 

The  action  can  not  be  maintained  in  cases  where  no  trust  IS 
Involved,  19  O.  S.  4fi8;  sec  29  f).  8. 147.  A  trustee  who  is  also 
execttton  thoito  Ijcinjr  two  claimants  to  a  fund,  mav  ask  the 
direction  of  the  court,  25  O.  8. 128, 133 ;  Authority  Is  granted  by 
this  section  to  an  executor  to  maintain  a  civil  action  In  the  court 
of  common  pleas  asking  the  direction  of  the  court  in  any  mat- 
ter affecting  ihe  trust  estate  or  property  to  be  administered  and 
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the  rigbts  of  the  parties  in  iuterest.  87 O.  S.  129, 130.  A  tn»tGe 
in  doubt  as  to  his  puwurs  has  the  riKht  to  apply  to  a  court  of 
equity  to  define  them  and  give  judicial  sanction  to  his  acts: 
but  In  such  case  the  court  will  only  define  the  trusts  and  will 
not  order  a  sale  of  property  where  no  adverse  rieht  Is  asserted, 
14  O.  S.  31.  The  executor  may  maintain  this  action  at  any  time 
after  his  qualification  whether  the  legacy  alleged  to  be  invalid  and 
concerning  which  the  direction  of  the  court  Is  asked  is  payable 
immediately  or  at  some  future  time,  1  C.  C.  820.  An  action  under 
this  section  is  appealable,  24  O.  S.  1.  Action  brought  under  this 
section  to  obtain  opinion  and  direction  of  court  as  to  whether 
University  of  Cincinnati  could  be  removed  to  another  site.  6  C. 
C  188.  Construction  of  trust  created  by  will,  2  C.  C.  441.  See 
generally,  S5  O.  S.  503 ;  38  O.  S.  426 ;  44  O.  S.  530 ;  4  C.  C.  235, 865 ; 
23  Bull.  126 ;  6  C.  C.  188,  670 ;  IN.  P.  31. 

g  6208.  Appeals  from  Probate  Court  and  fk'om  Common 
Fleaa-BUlB  of  exceptton.  Appeals  shall  be  allowed 
from  any  final  order,  judgment,  or  decree  of  the  pro- 
bate court  to  the  court  of  common  pleas,  by  any  per- 
son against  whom  any  such  order,  judgment,  or  de- 
cree may  be  made,  or  who  may  be  affected  thereby, 
in  the  same  manner  as  is  provided  for  appeals  from 
the  probate  court  to  the  common  pleas  in  other  cases; 
appeals  shall  also  be  allowed  from  any  order  or  judg- 
ment of  the  court  of  common  pleas,  m  like  manner, 
to  the  circuit  court,  in  proceedings  under  the  sections 
herein  relating  to  the  enforcement  of  orders  of  dis- 
tribution, by  any  person  against  whom  any  such 
judgment  or  order  may  be  rendered,  or  who  may  be 
affected  thereby,  to  the  same  extent  and  in  the  same 
manner  as  is  provided  for  appeals  from  the  common 
pleas  in  other  cases ;  and  bnls  of  exceptions  may  be 
taken  and  allowed  upon  any  decision  of  the  probate 
court,  court  of  common  pleas,  or  circuit  court,  in 
such  proceedings,  as  in  other  cases.  [83  v.  62 ;  64  v. 
202.  i  9.] 

36407.  This  section  only  relates  to  prooco<liii>rR  brought  in 
the  iprobatc  court  a^aint  an  executor  or  administrator  under 
3  6191  et  seq.,  2  C.  C.  390.  This  section  must  be  coustnied  in 
connection  with  the  act  of  April  17,  1W7,  of  which  it  formed  a 
part  before  the  revision  of  the  .st^utcs,  and  when  so  constrticd 
it  elves  no  right  of  appeal  to  the  court  of  common  pleas  from 
an  order  of  the  probate  court  refusing  to  remove  an  admlnia- 
trator :  50  0. 8.  701.  Where  a  case  is  reserved  and  sent  to  <»m- 
mon  p\eas  under  g  6199,  no  appeal  will  lie  to  circuit  court,  4  C. 

cm 

THB  ADMINISTRATION  bond:   SURETIES  IN!  SUIT  ON  I  AND 
OTHER  MATTERS  RELATING  TO  THB  SAME. 

J  6804.  How  suretioB  of  executor  or  adminiatrator  may 
be  released.    Any  surety  of  an  executor  or  adminis- 
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trator,  or  the  executor  or  administrator  of  any  such 
surety,  may,  at  any  time,  make  application  to  the 
proper  probate  court  to  be  released  from  the  bond  of 
tocn  executor  or  administrator,  by  filing  his  written 
request  therefor  with  the  judge  of  said  court,  and 
giving  at  least  five  days'  notice,  in  writing,  to  such 
executor  or  administrator;  and  if  such  court  upon 
the  hearing  is  of  opinion  there  is  good  reason  there- 
for, the  court  shall  release  such  surety,  and  the  death 
of  a  surety  shall  always  be  deemed  good  cause ;  and 
if  such  executor  or  administrator  fail  to  give  new 
bond,  as  by  such  court  directed,  he  shall  be  removed 
and  his  letters  superseded ;  but  such  original  surety 
shall  not  be  released  unfil  such  executor  or  adminis- 
trator so  gives  bond,  and  such  original  sureties  shall 
be  liable  only  for  the  acts  of  such  executor  or  admin- 
istrator from  the  time  of  the  execution  of  the  origi- 
nal bond  to  the  filing  of  the  second  bond ;  and  the 
costs  of  such  proceeding  shall  be  paid  by  the  surety 
applying  to  be  released,  unless  it  shall  appear  to  the 
court  that  the  administrator  or  executor  is  insolvent, 
incompetent,  or  is  wasting  the  assets  of  the  estate. 
[58  V.  46,  i  1.] 

Liability  of  suretiee  on  bond  of  removed  executor  in  action 
by  successor,  460.  S.  20,  following  44  O.  8.  687.  Liability  of 
sureties  on  new  bond  of  executor  for  conversion  of  assets  of 
estate  prior  to  giving  new  bond,  Id.  Refusal  of  administrator 
to  pay  judgment  against  him  on  negotiable  note,  given  by  him 
as  such  not  a  breach  of  the  conditions  of  his  bond,  and  sureties 
not  estopped  in  action  upon  it  to  deny  validity  of  such  judg- 
ment, 39  O.  S.  579 ;  see  g  G2:3.  Insolvency  of  administrator,  9  C. 
C.  207 ;  order  of  release Incfrectual  until  proper  new  bond  given, 
13  C.  C.  289. 

J  6205.  When  new  bond  may  be  required.  When- 
ever the  sureties  in  any  hond  of  an  executor  or  ad- 
ministrator shall  he  insufficient,  the  court,  on  the 
petition  of  any  person  interested,  and  after  notice  to 
the  principal  in  the  bond  may  require  a  new  bond  to 
be  given,  with  two  or  more  sufficient  sureties.  [38 
V.  146,  i  196.] 

§6206.  Liability  of  prior  saretiee.  When  a  new 
bond  shall  be  required,  as  above  provided,  the  sure- 
ties in  the  prior  bond  shall,  nevertheless,  be  liable 
for  all  breaches  of  the  condition  committed  before 
the  new  bond  shall  be  approved  by  the  court.  [38 
V.  146,  i  198.] 

Liability  of  sureties  on  suoceesive  bonds,  51  O.  S.  225. 


§  6207-6210  ACTION  on  administration  bond.  338 

i  6207.  If  bond  not  given,  may  be  removed  from 
tmit.  If,  in  the  cases  specified  in  the  two  preceding 
sections,  the  principal  shall  not  give  such  new  bond, 
within  such  time  as  shall  be  ordered  by  the  court,  he 
shall  be  removed  from  his  trust,  and  some  other  per- 
son may  be  appointed  in  his  stead,  as  the  circum- 
stances of  the  case  may  require.    [38  y.  146,  8  199.] 

{  6208.  When  executor  or  administrator  to  give  bond 
of  indemnity  to  surety.  If  any  executor  or  adminis- 
trator shall  waste,  or  unfaithfully  administer  the 
estate,  the  court  granting  the  letters  may,  if  it  thinks 
Ht,  on  the  application  of  any  surety  in  the  adminis- 
tration bond,  order  such  executor  or  administrator 
to  render  an  account,  and  to  execute  to  such  surety 
a  bond  of  indemnity,  with  surety  or  sureties  approved 
by  the  court;  and  upon  neelect  or  refusal  to  execute 
such  bond  of  indemnity  witnin  the  time  ordered  by  the 
court,  it  may  remove  him,  and  revoke  his  letters  tes' 
tamentary,  or  letters  of  administration,  and  appoint 
another  administrator  in  his  place.    [38  v.  146,2200.] 

.      Sec  $  5999  n. 

J  6209.  When  unfaithful  adminietration  shall  be  pre- 
sumed.  If  an  executor  or  administrator  shall  unreas- 
onably delay  to  raise  money,  by  collecting  the  debts 
and  effects  of  the  deceased,  or  by  selling  tlie  real  es- 
tate, if  necessary,  and  if  he  can  obtain  an  order 
therefor,  or  shall  neglect  to  pay  what  he  has  in  his 
hands ;  and  if,  in  consequence  of  such  delay  or  neg- 
lect, the  estate  of  the  deceased  shall  be  taken  m 
execution  by  any  of  his  creditors,  it  shall  be  deemed 
unfaithful  administration  in  such  executor  or  admin- 
istrator, and  he  shall  be  liable  on  his  administration 
bond  for  all  damages  occasioned  thereby.  [88  v.  146, 
i  181.] 

See  $6216;  10C.C.G2. 

I  6210.  When  creditor  may  sue  on  administration 
bond.  After  a  creditor  is  entitled  by  law  to  the  pay- 
ment of  his  debt,  from  the  executors  or  admistrators. 
and  the  amount  of  the  claim  has  either  been  admitted 
to  be  just  or  allowed  by  them,  or  has  been  ascertained 
by  judgment  or  award  against  them,  or  by  an  order 
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of  distribution,  the  bond  given  by  them  for  the  dis- 
chai^e  of  their  trust,  may  bo  put  in  suit  by  such 
creditor,  if  the  executors  or  admin i^ :  •  .lors  shall  uee- 
lect.  upon  demand  made  by  such  creuitor,  to  pay  such 
claim.     [38  v.  146,  J  182.] 

This  ifl  a  camulative  remedy,  80  O.  8.  119 ;  see  i  6211  n.  A 
declaration  on  an  administrator's  bond  in  a  salt  brought  at  the 
instance  of  a  creditor  must  aver  a  demand  or  an  excuse  for  the 
omission.  An  averment  that  the  claim  was  allowed  bv  the  ad- 
ministrator on  presentation  for  that  purpose  is  not  sufncient,  17 
O.  161.  An  administrator  has  no  power  to  bind  the  estate  of  his 
intestate  by  a  negotiable  note  given  by  him  as  administrator. 
His  refusal  to  pay  such  note  is  not  a  breach  or  the  condition  of 
his  administration  bond ;  and  in  an  action  on  the  bond  his  sure- 
ties are  not  estopped  to  deny  the  validity  of  a  judgment  recov- 
ered against  the  administrator  on  the  note  in  a  separate  action 
against  him,  39  O.  S.  579.    Right  of  surety  to  Kc>t-ott,  49  O.  S.  421. 

3  65m.  When  legatee  or  diitribatee  may  sue  on  ad- 
ministration bond.  Such  suit  may  alpo  bo  brought  by 
a  legatee,  after  he  shall  be  entitled  to  the  i)aymcnt 
of  his  legacy,  and  bv  the  widow,  or  other  distributee, 
to  recover  his  or  her  share  of  the  personal  estate, 
after  an  order  of  the  court,  ascertaining  the  amount 
due  to  him  or  her,  if  the  e^tecutor  or  administrator 
shall  neglect  to  pay  the  same  when  demanded.  [38  v. 
146,  i  183.] 

Form  0/  petiUan.  [THUe.]  Plaintiff  says  be  is  one  of  the 
heirs  at  law  and  legal  distributees  of  the  estate  of  X.  Y.,  de- 
ceased.   That  on  or  about  the — - — day  of 188 the 

defendant  was  appointed  the  administrator  of  the  estate  of 
said  decedent,  ana  duly  qualified  and  entered  upon  the  dis- 
charge of  his  duties  as  sucn  administrator.  That  before  enter- 
ing upon  the  discharge  of  his  said  duties  and  on  the day  of 

188 he,  together  with  the  defendants,  E.  F.  and  G.  H., 

as  his  sui'etles,  executed  and  filed  in  the  office  of  the  probate 
court  of countv,  Ohio,  their  Joint  and  several  bond  as  re- 

Jiuircd  by  law,  in  tnc  sum  of dollars,  of  which  the 
oUowing  is  a  copy.  [Here  copy  bond.\  That  after  the  said 
A.  B.  entered  upon  the  discharge  of  his  said  duties  as  admin- 
istrator, a  large  amount  of  assets  came  to  his  hands  to  be  ad- 
ministered, and  on  the —day  of 188 the  said  A.  B. 

settled  in  said  probate  court  his  accounts  of  administration  and 
there  was  then  found  by  the  consideration  of  said  court  the 

sum  of dollars  In  his  hands  which  the  said  A.  B.  was 

adjudged  to  pay  over  according  to  law.  Plaintiff  as  one  of 
the  heirs  of  the  said  X.  Y.,  is  entitled  to  receive  from  said  ad- 
ministrator the  one-fourth  part  of  the  sum  of  dollars, 

to- wit,  the  sum  of dollars. 

That  afterward  on  the day  of 188 the 

Slaintiff  demanded  of  the  said  A.  B.,  the  sum  of 
oUars,  but  the  said  A.  B.  did  not  and  would  not  pay  any  part 
thereof. 
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Plaintiff  ask-i  jiKlpncjit  arcainst  the  defendants  for  the  said 

^11  n  of -doU.irs  with  in  ten*  ^l  thcroon  from  the 

any  of 188— 

[  Veri/UscUioiu]  Attorney  for  plaintiff. 

Jfofeg.— Under  this  and  the  preceding  section  the  amount  must 
be  liquidated,  2  O.S.  1  (see  37  Bull.  ISI).  Demand  of  payment  must 
be  averred,  but  leave  of  court  is  not  nocossaryto  sue,  /d.,but  a 
legatee  or  distiibutee  can  not  sue  within  the  four  yeara  allowed 
creditors  to  file  their  claims  without  an  order  of  probate  court, 
25  O.  S.  448.  As  against  a  domnn-er  to  the  petition  it  is  a  snf- 
Qcient  allegation  of  breach  to  set  forth  tho  condition  of  the 
bond  alleged  to  have  been  broken  and  aver  the  non- perform- 
ance of  the  condition,  though  the  petition  might  be  open  to  a 
motion  to  make  more  definite  and  certain,  27  O.  S.  960.  Where 
the  breaches  alleged  In  the  l)ond  of  an  executor  or  administra- 
tor consist  in  his  failing  to  return  an  Inventory,  and  of  his  wast- 
ing and  converting  the  assets  of  the  estate  to  his  own  use,  in 
such  case,  the  action  should  be  brouerht  for  tho  benefit  of  tho 
estate  and  not  for  the  benefit  of  any  particular  creditor,  Icgn* 
tee,  or  distributee,  25  O.  8.  443;  but  in  such  action  assigning  as 
a  sole  breach  of  the  bonri  unfaithful  administration  in  this,  that 
the  administrator  has  neglected  and  failed  on  demand  for  pay- 
ment of  a  claim,  to  bring  lands  belonging  to  the  estate  of  cioce- 
dent  into  market  to  raise  money  to  pav,  the  plaintiflPs  claim 
against  the  estate,  it  is  a  valid  and  sufficient  defense  that  the 
plaintifTH  have  in  their  poasossion,  as  surviving  partners  of  the 
decedent  assets  of  the  late  firm  sufiicicnt  in  amount  to  liquid- 
ate their  claim,  SO  O.  S.  308.  All  suits  on  the  official  bonds  of 
executors  or  administratoi-s  must  be  governed  by  the  law  in 
fon*e  at  the  time  the  bond  was  given,  7  O.  (pt.  1)  2fi6;  SO  O.  03, 
3  6210,  6212  are  not  repealed  by  g  6196  and  6201,  26  O.  S.  448, 
i  6108  has  no  application  to  suits  on  administration  bonds,  2  O. 
s.  4.71.  Fraud  in  obtaining  suivty  on  executor's  bond  a  good 
defense  to  the  action,  41  O.  S.  588.  See  generally  3  C.  C.  448:  5 
C.  C.  484 ;  38  O.  S.  650. 

^  6212.  When  oonrt  may  aathorise  suit  to  be  brought. 
When  it  shall  appear  to  the  probate  court,  on  the 
representation  of  any  person  interested  in  the  estate 
of  any  deceased  testator  or  intestate,  that  the  execu- 
tor or  administrator  has  failed  to  perform  his  duty,  in 
any  other  particular  than  those  above  specified  in  the 
two  preceding  sections,  the  court  may  authorize  any 
creditor,  next  of  kin,  legatee,  or  other  person  i^grieved 
by  such  maladministration,  to  bring  asuit  on  tne  bond. 
[38  V.  146,  ?  184.] 

Pi'cvious  to  sucli  suit  by  a  legatee  it  is  not  necc8sai7  that  tho 
probate  court  should  find  or  fix  the  amount  of  the  legacy  or  order 
Its  payment,  88  o.  8.  CiAO.  That  an  account  purporting  to  be  a 
final  account  has  been  settled  in  the  probate  couit  is  no  bar  to 
an  action  under  this  section  to  i-ecover  assets  converted  by  an 
executor  to  his  own  use  and  not  accounted  for.  Id.  Where  the 
bi'eaches  alleged  in  the  bond  consist  of  a  failure  to  return  an 
inventory  or  wasting  and  converting' assets,  etc.,  the  action 
should  be  brought  for  the  benefit  of  the  estate  and  not  for  the 
benefit  of  the  particular  legatee  or  distributee,  26  O.  S.  443. 
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J  6218.  Defense  in  salt  on  administration  bond  for  not 
filing  aooonnt — costs.  In  all  actions  on  any  bond  of  an 
administrator  or  executor,  for  a  breach  thereof,  by  not 
filing  his  final  accoant  at  the  time  required  by  law,  or 
b^  order  of  the  court,  the  defendant  may  aver  and 
give  in  evidence  any  facts  tending  to  show  that  the 
said  breach  did  not  occur  b}^  reason  of  neglect  or  un- 
reasonable delay  of  the  administrator  or  executor  to 
settle  the  estate  or  file  said  account;  and  if  the  defend- 
ant shall  make  good  his  defense,  he  shall  recover  of 
the  plaintifi'  his  costs;  and  in  no  case  brought  for  such 
breach  shall  the  plaintiff  recover  more  costs  than  dam- 
ages.   [44v.  76,  21.]* 

2  6214.  When  suoceeding  administrator,  oo-exeontor 
or  oo-administrator  may  sne  on  bond.  In  all  cases  when 
the  powers  of  an  executor  or  administrator  cease  by 
death,  removal,  resignation,  or  in  any  other  manner 
or  shall  have  heretofore  so  ceased,  any  succeeding 
administrator,  or  co-executor,  or  co-aciministrator, 
may  maintain  an  action  on  the  bond  of  such  execu- 
tor or  administrator,  whose  powers  have  ceased, 
against  any  of  the  obligors  thereof,  or  their  legal 
representatives,  for  any  breach  of  the  conditions  of 
the  bond.    [52  v.  24,  §  h] 

The  averment  of  a  failure  of  an  administrator  or  executor 
who  has  resigned,  to  pav  to  his  successor  the  amount  due  from 
him  on  the  settlement  or  his  accounts,  is  a  suflicient  assignment 
of  a  breach  of  the  condition  of  his  bond,  44  O.  S.  637.  Sec  s^ener- 
ally  18  O.  225,  268;  2  O.  S  432.  Ttic  administrator  de  bonis  no7i 
can  maintain  the  action  without  liquidation  of  the  amount  due, 
28  ().  S.  175,  and  without  leave  of  court,  27  O.  S.  366.  Such  ad- 
ministrator can  maintain  an  action  on  the  bond  of  a  former 
administrator  for  the  assets  of  the  estate  which  have  come  into 
his  hands  and  have  not  been  accounted  for:  and  a  Judgment 
against  a  foi*mor  administrator  on  such  claim  is  evidenco 
against  him  and  his  sureties  in  an  action  on  his  administration 
lK>nd,  and  can  only  be  impeached  hy  proof  of  fraud  or  mistake; 
ai>d  a  general  allegation  in  a  petition  on  on  admin lutration 
bond  that  he  did  not  settle  the  estate  within  the  time  required 
by  law  and  refused  to  make  settlement  is  good,  18  0. 225.  When 
one  of  two  or  moi-e  executors  or  administrators  basin  his  hands 
the  balance  I'emainlng  for  distribution,  an  action  may  be  main- 
tained  against  him  personally  as  for  money  had  and  received 
without  Joining  his  co-executor  or  co-administrator,  20  O.  810. 
Administrator  de  bonis  non  may  institute  a  suit  against  a  late 
executor  or  administrator  for  recovery  of  property  of  the  estate 
which  he  has  failed  to  account  for,  2  O.  8.  432.  When  an  admin- 
istrator dies  leaving  a  balance  due  fromibim  to  the  estate  of  his 
decedent  his  successor  cannot  maintain  an  action  against  the 
penonal  representatives  of  such  administrator,  but  his  only 
remedy  is  an  Action  on  the  bond  under  this  statute,  19  O.  8.  892. 
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Where  an  estate  has  been  fully  settled  and  all  the  moneys  in  the 
bauds  of  the  administrator  have  been  paid  over  in  pursuance  of 
an  order  of  court,  should  a  will  be  discovered  and  proved  subse- 
quent to  such  settlement  the  executor  cannot  compel  the  former 
ndministrator  to  account  for  the  money  or  property  by  him  re- 
ceived or  paid  over,  18  0. 268.  Powers  of  aoministrator  die  6ofid 
non.  52  O.d.  499. 

§  6215.  In  what  oonrti  and  how  bond  may  be  ined. 
An  action  on  the  bond  may  be  brought  in  the  court 
of  common  pleas  or  .superior  court  of  the  county  in 
which  it  was  given,  f.r  the  particular  relief  only  to 
which  the  plaintiff  is  entitled,  or  it  may  be  framed, 
either  in  the  petition  or  in  any  cross-petition  filed  in 
the  case  with  a  view  to  a  settlement  of  all  matters 
for  which  the  principal  in  the  bond  is  accountable, 
and  any  heirs,  devisees,  legatees,  widow,  or  next  of 
kin,  or  others  who  may  be  liable  on  account  of  assets 
having  come  into  their  hands,  or  who  may  otlierwise 
be  proper  or  necessary  parties,  may  be  made  defend- 
ants ;  and  when  the  action  is  framed  for  that  purpose 
and  the  necessary  parties  are  before  the  court,  the 
court  may  adjust  and  settle  the  estate  in  whole  or  in 
part,  rendering  all  judgments  required,  and  may 
award  costs  as  may  be  deemed  proper.  [88  v.  146, 
i  185, 186, 187,  188,  189,  190,  191, 192,  193,  194.] 

Pix>bate  court  has  no  jurisdiction.  25  O.  S.  443;  nor  justice; 
SI  O.  S.  655.    See  notes  to  g  6214  ;  10  C.  C.  62. 

^  6816.  In  gait  on  bond,  claim  allowed  to  be  prima  fftoie 
evidenoe  only  of  iti  jnstioe — How  snoh  claim  conteated. 
When  suit  is  brought  upon  the  administration  bond, 
by  a  creditor  whose  claim  has  been  allowed  or  admit- 
ted by  the  executor  or  administrator,  such  allowance 
or  admission  shall  be  prima  facie  evidence  only  of  the 
validity  and  justice  of  such  claim ;  and  mav,  in  the 
suit  upon  the  administration  bond,  contest  tne  same, 
and  tne  court  may  determine,  by  the  verdict  of  a 
jury,  if  either  party  require  it,  the  amount  or  justice 
of  the  claim ;  and  if  neither  party  require  a  jury,  the 
court  shall,  by  reference  to  a  master  or  otlierwise, 
decide  upon  the  claim.    [38  v.  146,  J  195.] 


PROCBBOINGS  BY   CREDITOBS  AGAINST  THE   HKIRS,   DEVI* 
SEES,   ETC.,   OF    DECEASED   DEBTORS. 

2  6217.    Estate  of  deoeaaed  in  the  hands  of  heirs,  etc.; 
liable  for  certain  debts.    After  the  settlement  of  any 
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estate  by  an  executor  or  a<lmini8trator,  and  after  the 
expiration  of  the  time  limited  for  the  commencement 
of  actions  against  him  by  the  creditors  of  the  de- 
ceased, the  heirSy  next  of  kin,  widow  as  next  of  kin, 
devisees,  and  legatees  of  the  deceased,  shall  be  liable 
by  action  in  the  common  pleas  or  superior  court,  in 
the  manner  provided  in  the  following  sections,  for 
all  debts  which  could  not  have  been  sued  for,  against 
the  executor  or  administrator,  and  for  which  provis- 
ion shall  not  have  been  made  as  hereinbefore  pro- 
vided.   [38  v.  146, 1  232.] 

In  action  by  creditor  after  estate  has  been  fully  administered 
the  sam^  defense  may  be  made  as  in  action  against  personal  rep- 
resentative, 20  O.  8.  S37.  Creditor  must  flrst  exhaust  his  remedy 
against  the  personal  representative,  8  O.  217;  14  O.  859.  Sale  by 
heir  conveys  title,  but  subject  to  creditor's  lien,  6  O.  227. 

Nature  of  creditor's  lien,  12  O.  S.  88.  Holder  of  an  Indiana 
Judgment  against  an  administrator  in  Indiana  can  not  sue  heirs 
of  an  intestate  by  bill  in  chancery  in  Ohio  to  subject  lands  of  the 
intestate  in  Ohio.  Heirs  are  only  liable  for  the  debts  of  their  an- 
cestor in  such  form  of  action  as  could  have  been  brought  against 
such  ancestor,  19  0. 392.  One  advancing  money  to  administrator 
to  pay  debts  of  Intestate  does  not  acquire  a  lien  on  lands  in  the 
nands  of  heiis,  4  0. 460.  No  action  will  He  at  the  suit  of  a  cred- 
itor of  a  deceased  person  against  the  heir  or  legatee  who  hus 
received  the  entire  assets  of  the  estate  until  after  the  final  set- 
tlement of  the  estate  by  the  executor  or  administrator,  5  C.  C. 
295. 

2  6218.  Heirs,  etc.,  to  contribute  to  pay  olaims  after 
settlement  of  estate,  and  how.  Any  such  creditor 
whose  right  of  action  shall  first  accrue  after  the  ex- 
piration of  the  time  of  such  limitation,  and  whose 
claim  shall  not  have  been  presented  to  the  court,  or 
if  presented  shall  not  have  been  allowed,  as  herein- 
before provided,  may  recover  the  same  against  the 
heirs,  widow  as  next  of  kin,  and  next  of  kin  of  the 
deceased,  and  the  devisees  and  legatees  under  his 
will,  each  one  of  whom  shall  be  liable  to  the  credi- 
tor to  an  amouut  not  exceeding  the  value,  whether 
of  real  or  personal  estate,  that  he  or  she  shall  have 
received  under  the  will,  or  by  the  distribution  of  the 
estate  of  the  deceased :  provided,  that  if  by  the  will 
of  the  deceased  any  part  of  his  estate,  or  any  one  or 
more  of  the  devisees  or  legatees,  shall  be  made  ex- 
clusively liable  for  the  debt,  in  exoneration  of  the 
residue  of  the  estate,  or  of  the  other  devisees  or  leg- 
atees, the  provisions  of  the  will  shall  be  complied 
with  in  that  respect,  and  the  persons  and  estate  so 
exempt  by  the  will  shall  be  liable  for  only  so  much 
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of  the  debt,  if  any,  as  can  not  be  recovered  from 
those  first  chargeable  therewith;  and,  provided  fur- 
ther, no  such  suit  shall  be  maintained  unless  it  be 
commenced  within  one  year  next  after  the  time 
when  the  right  of  action  shall  first  accrue,  except  the 
person  entitled  to  bring  any  action  mentioned  in 
this  section  be,  at  the  time  the  cause  of  action  accrued, 
within  the  age  of  twenty-one  years,  if  a  male,  and 
eighteen  years  if  a  female,  a  married  woman,  insane, 
or  imprisoned,  every  such  person  shall  be  entitled  to 
bring'such  action  within  one  jear  after  such  disabil- 
ity is  removed.    [64  v.  67,  i  233.] 

See  §6268;  S8 0.8.  481. 

2  6S19.  Estate  of  any  heir,  etc.,  liable  after  his  death. 
If  any  of  the  said  heirs,  next  of  kin,  widow,  devisees, 
or  legatees,  shall  die  without  having  paid  his  or  her 
just  proportion  of  such  debt,  his  or  her  executors  or 
administrators  shall  be  liable  therefor,  as  for  his  or 
her  proper  debt,  to  the  extent  to  which  he  or  she 
would  have  been  liable  if  living.    [38  v.  146,  2  234.] 

The  record  of  a  Judgment  against  the  administrator  and  the 
return  of  nuUa  bona  by  the  sheriff  to  an  execution  issued  there- 
on is  not  evidence  to  show  the  want  of  assets  In  the  hands  of  the 
administrator  in  an  action  against  the  heir  to  subject  his  real 
estate  to  the  payment  of  the  ancestor's  debts,  14  O.  859.  It  has 
been  held  "  that  the  heir  could  not  be  compelled  in  equity  to  sat- 
isfy judgment  recovered  not  against  the  ancestor,  but  agtlnst  the 
administrator  of  the  ancestor,"  but  this  applies  to  the  law  as 
it  now  is  when  the  judgment  against  the  administrator  is  not 
against  him  in  his  capacity  as  representative  of  the  estate.  19  O. 
8»2.    See  15  0.338. 

§  6220.  Where  two  or  more  liahle,  oreditor  may  pro- 
ceed against  all.  in  one  aotion.  If  in  the  case  specified 
in  the  two  preceding  sections,  there  should  be  more 
than  one  ]>er8on  liable  for  the  debt,  the  creditor  shall 
recover  the  same  by  one  action  against  all  the  per- 
sona so  liable,  or  as  many  of  them  as  are  within  the 
reach  of  process;  and  the  court  shall  thereupon  de- 
termine,  Dythe  verdict  of  a  jury  if  either  party  re- 
quire it^  what  sum,  if  any,  is  due  to  the  plaintiff; 
and  they  shall  also  decide,  according  to  the  equities 
of  the  case,  how  much  each  of  the  defendants  is  liable 
to  pay  toward  the  satisfaction  of  the  debt,  and  render 
judgment  accordingly.    [38  v.  146,  §  235.] 

d  6281.  Insolvenoy,  eto.,  ol  heir  or  devisee  not  to  eftoot 
liability  of  others.  If  any  one  of  the  heirs,  devisees, 
or  othert  who  were  originally  liable  for  the  debtii 
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shall  be  insolvent,  or  unable  to  pay  his  proportion 
thereof,  or  shall  be  beyond  the  reach  of  process,  the 
others  shall,  nevertheless,  be  liable  to  tne  creditor 
for  the  whole  amount  of  his  debt;  provided,  that  no 
one  shall  be  comx>elled  to  pay  more  than  the  amount 
received  by  him  from  the  estate  of  the  deceased. 
[38  V.  146,  i  236.] 

2  6288.  Amendmenti  allowed  to  bring  in  other  partiei. 
No  suit  shall  be  dismissed  or  debarred  for  the  want 
of  including,  as  defendants,  all  the  persons  who 
might  have  been  included ;  but  in  any  stage  of  the 
cause  the  court  may  award  proper  process  to  bring  in 
any  other  parties,  and  may  allow  such  amendments 
as  may  be  necessary  to  charge  themj  as  defendants, 
upon  such  terms  as  the  court  shall  think  reasonable. 
[38  V.  146,  i  237.] 

2  6888.  Heirs,  etc.,  liable  to  oontribiition— How  re- 
eoverable.  If,  in  consequence  of  insolvency,  absence, 
or  from  any  other  cause,  any  one  of  the  persons  liable 
for  such  debt,  shall  fail  to  pay  his  just  proportion 
thereof  to  the  creditor,  he  shall  be  liable  to  indemnify 
all  who  shall,  by  reason  of  such  failure  on  his  part, 
have  paid  more  than  their  just  proportion  of  the 
debt— such  indemnity  to  be  recovered  by  all  of  them 
jointly,  or  in  separate  actions  by  any  one  or  more  of 
them,  for  his  or  their  parts  respectively,  at  their 
election.    [38  v.  146,  3  238.] 

PBOCBEDINOS  WHEN  THE  B8TATB  OF  A  DECEASED  PERSON 

IS  INSOLVENT. 

2  6884.  When  eitate  insolvent,  oonrt  to  appoint  com- 
miisioners  to  andit  olaims.  When  it  shall  appear  to 
the  court,  from  the  representation  of  an  executor  or 
administrator,  that  the  real  igid  personal  estate  of 
the  deceased  will  probably  be  insufficient  for  the 
payment  of  his  debto,  the  court  may,  in  its  discretion, 
appoint  two  or  more  fit  persons  to  be  commissioners 
to  receive  and  examine  all  claims  of  creditors  aeainst 
the  estate  of  the  deceased,  including  those  claims 
duly  presented  and  allowed  by  the  administrator  or 
executor,  and  any  and  all  other  claims  duly  verified 
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and  presented  to  them,  and  return  to  the  court  a  list 

of  all  the  claims  that  shall  have  been  thus  laid  before 

them,  with  the  sum  that  they  shall  have  allowed  on 

each  claim ;  and  the  commissioners,  before  entering 

on  the  duties  of  their  office,  shall  be  sworn  to  the 

faithful  discharge  thereof.    [85  v.  287.] 

Claim  against  estate  partly  secured  by  mortgage,  dividend  on 
total  amount.  11  C.  G.  448. 

^  6226.  Oommiasionert  to  give  notice  of  their  meetings. 
The  commissioners  of  insolvency  shall  appoint  con- 
venient times  and  places  for  their  meetings,  to  receive 
and  examine  all  claims  of  creditors  as  provided  for  in 
section  6224 ;  and  shall  give  notice  thereof,  in  writing, 
to  e8<*h  of  the  creditors  aforesaid  by  mailing  the  same 
to  his  post-office  address;  and  further,  by  causing 
notifications  to  be  posted  up  in  some  public  places 
where  the  deceased  last  dwelt,  or  in  sucn  other  man- 
ner as  the  court  aforesaid,  having  regard  to  situation 
of  the  creditors  of  the  estate,  may  order.    [85  v.  287.] 

J  6226.  Time  allowed  creditor!  to  present  and  prove 
claims— Commissioners  to  report  to  court.  The  period 
of  six  months,  after  the  appointment  of  the  commis- 
sioners, shall  be  allowed  to  the  creditors  to  present 
and  prove  their  claims;  and  the  court  may  allow 
such  further  time  for  this  purpose,  not  to  exceed 
eighteen  months  from  the  date  of  the  commission, 
as  they  may  think  necessary,  according  to  the  cir- 
cumstances of  the  case ;  and  at  the  expiration  of  the 
time  for  the  proof  of  debts,  the  commissioners  shall 
make  their  written  report  to  the  court.  [38  v.  146, 
S203.] 

2  6227.  Provisions  for  contingent  debts.  If,  at  the 
return  of  the  list  of  claims  against  the  estate,  made 
out  by  the  commissioners  as  liereinbefore  provided, 
or  made  out  b}r  the  executor  or  administrator,  as 
hereinafter  provided,  any  person  shall  be  liable  as  a 
surety,  for  the  deceased,  or  shall  have  any  other  con- 
tingent claim  against  his  estate,  which  could  not  be 
proved  as  a  debt  under  the  commission,  upon  the 
presentation  and  proof  thereof  before  the  court,  the 
court  shall,  in  ordering  a  dividend,  leave  in  the 
hands  of  the  executor  or  administrator,  a  sum  suffi- 
cient to  pay  to  such  contingent  creditor,  a  proportion 
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equal  to  what  shall  then  be  paid  to  the  other  credi- 
tors.   [38  V.  146,  8  204.] 

See  14  O.  891. 

2  6228.  When  oontingent  debt  beoomes  abeolute.  If, 
at  any  time  within  four  years  after  the  date  of  the 
administration  bond,  such  contineent  debt  shall  be- 
come absolute,  it  may  be  allowed  by  the  court,  if  not 
disputed  by  the  executor  or  administrator ;  and,  if 
disputed,  ma^be  proved  before  the  commissioners 
already  appointed,  or  others  Ito  be  appointed  by  the 
court,  in  like  manner  as  if  presented  before  the  first 
return  of  the  list  of  claims  against  the  estate.  [38 
V.  146,  i  205.] 

8  6229.  Bividend  thereon — Disposition  of  residue. 
Upon  the  allowance  of  such  claim,  the  creditor  shall 
be  entitled  to  a  dividend  thereon,  equal  to  what  shall 
have  been  paid  to  other  creditors  so  far  as  the  same 
can  be  paia  wi^out  disturbing  the  former  dividend ; 
and  if  his  claim  shall  not  be  finally  established,  or  if 
the  dividend  due  to  him  shall  not  exhaust  the  assets 
in  the  hands  of  the  executor  or  administrator,  the 
residue  of  the  assets  shall  be  divided  among  all  the 
creditors  who  shall  have  proved  their  debts.  [38  v. 
146,8206.] 

2  6230.  Appeal  f^om  deoision  of  oommissioners,  how 
perfeoted — Hearing  and  oosts.  Any  person  whose  claim 
shall  be  disallowed,  in  whole  or  in  part,  by  the  com- 
missioners, and  any  executor  or  administrator  who 
shall  be  dissatisfied  with  the  allowance  of  any  claim 
may  appeal  from  the  decision  of  the  commissioners 
to  the  probate  court ;  if  the  creditor  appeals  he  shall, 
within  ten  davs  after  the  decision,  file  with  the  com- 
missioners a  bond  to  the  executor  or  administrator, 
with  surety  to  be  approved  by  the  commissioners,  in 
the  sum  of  one  hundred  dollars,  conditioned  to  pav 
all  costs  that  may  be  adjudged  aj^nst  him  on  such 
appeal  j  the  executor  or  administrator  may  appeal 
by  giving  notice  to  the  commissioners  within  ten 
days ;  and  in  case  of  an  appeal,  the  court  shall^  as 
Soon  as  practicable,  hear  ana  determine  the  (question 
to  to  the  allowance  or  disallowance  of  the  claim,  and 
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shall  adjudge  the  costs  against  the  party  failing  on 
sach  hearing.    [38  y.  1467207, 208.] 

6eeUC.G.448. 

I  6281.  How  penons  shonld  prooeed  who  bave  omit- 
ted to  appeal.  Any  person  whose  claim  shall  be  dis- 
allowed by  the  commissioners,  and  who  shall,  by 
accident,  mistake,  or  otherwise,  and  not  by  his  own 
neglect,  omit  to  claim  or  prosecute  his  appeal,  as 
before  provided,  may,  upon  his  petition,  and  notice 
thereof  to  the  executor  or  administrator,  be  allowed 
by  the  court  to  claim  and  prosecute  his  appeal  in 
manner  aforesaid,  upon  such  terms  as  the  court  shall 
impose,  if  it  shall  api>ear  by  affidavit  that  justice  re- 
quires a  further  examination  of  his  claim ;  provided, 
no  such  petition  shall  be  sustained,  unless  it  be  pre- 
sented within  two  years  after  the  return  of  the  com- 
missioners, and  within  four  years  after  the  date  of 
the  administration  bond,  and  before  final  distribu- 
tion.   [38  V.  146,  i  209.] 

}  6882.  Allowanoe  of  appeal  not  to  difltarb  diitriba- 
tion  previondy  made.  The  allowance  of  such  appeal, 
and  tiie  jud^oient  that  may  follow  thereon,  shall  not 
disturb  any  distribution  that  may  have  been  ordered 
before  notice  of  the  petition,  x>r  notice  of  the  inten- 
tion to  present  the  same,  shall  have  been  given  to 
the  executor  or  administrator;  but  the  debts,  if  any, 

g roved  and  allowed  in  the  case  last  mentioned  shall 
e  paid  only  out  of  such  assets  as  may  remain  in  or 
come  to  the  hands  of  the  executor  or  administrator 
after  payment  of  ^e  sums  due  on  such  prior  order 
of  distribution.     [38  v.  146,  {  210.] 

8eeUO.C.448. 

{  6888.  Commigsionert  examine  olaimants  on  oatb 
The  commissioners  may,  when  they  think  it  proper, 
require  an  oath  to  be  administered  to  any  claimant; 
and  they  may  thereupon  examine  him  upon  all  mat- 
ters relating  to  his  claim;  and  if  he  shall  refuse  to 
take  such  oath,  or  to  answer  fully  to  all  questiona 
that  shall  be  lawfully  put  to  him,  the  commissioners 
may  disallow  his  claim,  and  on  any  appeal  from  the 
award  of  the  commissioners,  the  court  shall  have  the 
like  power  to  examine  the  claimant  on  oath,  and  to 
disallow  his  claim,  if  he  shall  refuse  to  take  the  oath, 


349    PBOCKEDINOS  WHBN  B8TATB  IN80LVSNT.  {6234-6237 

or  to  answer  fully  upon  his  examination  thereon. 
[38  V.  146,  ?  211.] 

2  6284.  Any  one  of  commisBionen  to  adminiiter  oath. 
Any  one  of  the  commissioners  may  administer  the 
saia  oath  to  the  claimant,  and  may  also  administer 
the  oath  to  all  witnesses  produced  and  examined  he- 
fore  the  commissioners.    [38  v.  146,  2  212.] 

{  6285.  Distribution  among  orediton  after  oommie- 
lionere  return.  After  the  expiration  of  thirty  days 
from  the  return  made  hy  the  commissioners,  tno 
court  shall  make  such  an  order  for  the  distrihution 
of  the  effects  among  the  creditors  as  the  case 
shall  require ;  and  if,  hefore  making  such  order,  the 
court  shall  have  notice  of  an  appeal  from  the  com- 
missioners, then  made  or  pending,  they  may  suspend 
the  order  until  the  determination  of  such  appeal,  or 
they  may  order  a  distrihution  among  the  creditors 
whose  dehts  are  allowed,  leaving  in  the  hands  of  the 
executor  or  administrator  a  sum  sufficient  to  pay  the 
claimant  whose  demand  is  disputed,  a  proportion 
equal  to  what  shall  he  paid  to  the  other  creditors. 
[38  V.  146,  §213.] 

Jnrledlction  of  Court,  11 C.  C.  498. 

i  6886.  When  oommlBtioners  not  appointed,  exeoutor 
€T  administrator  to  act  as  suoh.  If  the  court  shall  not 
think  fit  to  appoint  commissioners,  as  hereinhefore 

Provided,  when  satisfied  that  the  estate  will  prohahly 
e  insolvent,  the  executor  or  administrator  snail  pro- 
ceed, in  the  place  of  such  commissioners,  to  receive 
and  allow,  if  valid,  the  claims  of  creditors  asainst  the 
estate,  and  return  to  the  court  a  list  of  all  tne  claims 
that  shall  have  been  laid  before  him,  with  the  sum 
allowed  by  him  on  each  claim.    [38  v.  146,  i  214.] 

yew  presentation  and  allovfance  of  claim  not  reqaired  in 
snch  case,  1  O.  C.  R,  44. 

2  6287.  Exeoutor  or  administrator  shall  give  notioe  of 
insolvenoy  of  estate  to  oreditors.  The  executor  or  ad-' 
ministrator  shall,  in  such  case  immediately  after  the 
court  shall  declare  the  estate  probably  insolvent,  give 
notioe  to  creditors  of  the  insolvency  of  the  estate,  and 
to  present  their  claims  to  him,  for  allowance,  within 
6ix  months,  by  causing  notifications  to  be  posted  up 
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in  some  public  places  in  the  township  in  which  the 
deceased  last  dwclt,or  in  such  other  manner  as  the 
court  aforesaid,  having  regard  to  the  situation  of  the 
creditors  of  the  estate,  may  order.    [38  v.  146,  2  215.] 

2  6288.  Form  of  notice.  The  notice  mentioned  in 
the  preceding  section  may  be  in  substance  as  follows : 

On  the day  of ,  in  the  year^ ,  the  probate 

court  of county  declared  the  estate  of 

deceased,  to  bo  probably  insolvent:  Creditora  are,  therefore, 
required  to  present  their  claims  against  the  estate  to  the  under- 
slK^ed,  for  allowance,  within  six  months  from  the  time  above 
mentioned,  or  they  wiU  not  be  entitled  to  payment. 

Signed: 

Date: 

Executon  or  administraton,  etc. 
[38  ▼.  146,  2  216.] 

2  6389.  Time  allowed  in  inoh  ease  fbr  orediton  to 
present  claims. — ^List  of  claims  to  be  filed.  The  period 
of  six  months,  after  the  court  shall  have  declared  the 
estate  probably  insolvent,  shall  in  such  case  be  al- 
lowed the  creditors,  to  present  their  claims  to  the 
executors  or  administrators;  and  further  time  may  be 
allowed  therefor,  in  like  manner  as  when  commis- 
sioners are  appointed  to  receive  and  audit  claims;  and 
the  executor  or  administrator,  after  the  expiration  of 
the  said  period,  shall  file  the  list  of  the  claims  here- 
inbefore mentioned.    [38  v.  146,  §  217.] 

2  6840.  Claim  disallowed  may  be  submitted  to  referees. 
If  any  claim,  so  presented  to  the  executor  or  adminis- 
trator to  be  allowed  by  him,  shall  be  disallowed,  in 
whole  or  in  part,  it  may  be  referred  to  referees,  by 
the  agreement  of  the  parties,  and  in  the  manner 
heretofore  herein  prescribed.    [38  y.  146,  2  218.] 

2  6841.  If  not  referred,  creditors  to  commence  suit — 
Limitation.  If  such  claim  is  not  referred  by  the  agree- 
ment of  the  parties,  the  creditor  shall  commence  a 
suit  thereon,  within  three  months  after  such  disallow- 
ance, or  within  three  months  after  the  same,  or  any 
part  thereof,  shall  have  become  due,  for  the  recovery 
thereof ;  and  if  no  suit  is  commenced  within  the  time 
aforesaid,  the  said  claim  shall  be  forever  barred.  [38 
V.  146,  2  219.] 
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{  6848.  Court  or  referee  to  award  ooitg.  In  any  suit 
or  proceeding  upon  any  claim  mentioned  in  the  pre- 
ceoing  section,  the  referees  or  court,  before  whom  the 
same  shall  be  tried,  may  direct  such  costs  to  be 
awarded  against  the  creditor,  or  against  the  executor 
or  administrator,  personally,  or  to  be  paid  out  of  the 
assets  of  the  estate,  as  a  part  of  the  costs  of  adminis- 
tration, as  shall  be  just,  having  reference  to  the  facts 
that  appeared  on  the  trial.    [38  v.  146,  i  220.] 

i  6848.  How  judgment  to  be  rendered  on  disallowed 
olaim.  The  judgment  on  the  award,  or  in  the  suit 
npon  the  claim  mentioned  in  the  preceding  section, 
shall  be  rendered  in  the  same  manner,  and  with  the 
same  effect,  as  is  provided  in  the  case  of  an  appeal 
from  the  award  of  commissioners.    [38  v.  146,  §  221.] 

S  6844.  When  oourt  to  make  order  of  diiribution  on 
Tetomofligtof  debte.  The  court  shall,  after  the  ex- 
piration of  thirty  days  from  the  return  bv  the  execu- 
tors or  administrators  of  the  list  of  debts,  make  an 
order  of  distribution,  as  provided  in  the  case  of  the 
return  of  the  commissioners,  except  that  the  court 
may^  if  it  thinks  fit,  first  hear  and  determine  any  ex- 
ceptions that  may  be  filed  by  any  person  interested, 
against  the  allowance  of  any  debts  which  have  been 
aUowed  by  the  executor  or  administrator,  and  the 
court  may  make  an  order  in  relation  to  any  suit  pend- 
ing against  an  executor  or  administrator,  in  like 
manner  as  is  provided  when  an  appeal  is  had,  or 
i)ending,  before  or  at  the  time  an  order  of  distribution 
IB  required,  upon  the  report  of  commissioners.  [38 
V.  146,  i  222.] 

i  6840.  When  oonrt  to  make  farther  order  of  distribn- 
tion.  If  the  whole  assets  should  not  have  been  dis- 
tributed upon  the  first  order  of  distribution,  or  if 
further  assets  should  afterward  come  to  the  hands  of 
the  executor  or  administrator,  the  court  shall  make 
such  further  order  or  orders  for  the  distribution 
thereof,  as  the  case  may  require.    [38  v.  146,  3  223.] 

i  6846.  Action  against  exeentor  or  administrator  of 
insolvent  esUte.  No  action  shall  be  brought  against 
an  executor  or  administrator  after  the  estate  is  repre* 
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sented  insolvent,  unless  it  be  for  a  demand  that  is 
entitled  to  a  preference,  and  would  not  be  affected  by 
the  insolvency  of  the  estate^  or  unless  the  assets 
should  prove  more  than  sufficient  to  pay  all  the  debts 
allowed  by  the  commissioners,  or  unless  a  claim  is 
presented  and  rejected,  or  disputed  by  the  executor 
or  administrator,  before  the  estate  is  represented  as 
insolvent,  or  unless  the  suit  is  brought  against  the 
executor  or  administrator,  while  acting  in  the  place 
of  commissioners,  upon  an  estate  represented  to  be 
insolvent,  and  upon  a  claim  disallowed  by  such  exe- 
cutor or  administrator ;  and  if  an  estate  is  represented 
insolvent,  whilst  an  action  is  pending  a^dnst  an  exe- 
cutor or  administrator,  for  any  demand  that  is  not 
entitled  to  such  preference,  the  action  may  be  discon- 
tinued without  the  payment  of  costs ;  or,  if  the  de- 
mand is  disputed,  the  action  may  be  tried  and  deter- 
mined, and  judgment  mav  be  rendered  thereon,  in 
the  same  manner  and  witn  the  same  effect  as  is^ro- 
vided  in  the  case  of  an  appeal  from  the  award  of^the 
commissioners ;  or  the  action  may  be  continued  at  the 
discretion  of  the  court,  until  it  shall  appear  whether 
the  estate  is  insolvent,  and  if  it  should  not  prove  to  be 
insolvent,  the  plaintiff  may  prosecute  the  action  as  if 
no  such  representation  had  been  made.  [38  v.  146, 
J  224.] 

i  6247.  CUimf  not  presented  as  required,  iMurred  un- 
less, etc.  Every  creditor  of  an  estate  that  proves  to  be 
insolvent,  who  shall  not  have  presented  his  claim  for 
allowance,  in  the  manner  prescribed  herein,  shall  be 
forever  barred  from  recovering  the  same,  unless 
further  assets  of  the  deceased  shall  come  to  the  hands 
of  the  executor  or  administrator,  after  the  order  of 
distribution,  in  which  case,  his  claim  may  be  proved, 
allowed,  ana  paid,  in  the  manner  and  with  tne  limi- 
tations herein  provided  for  the  case  of  contingent 
debts.    [38  v.  146,  {  225.] 

{  6248.  If  surplus  remain  after  paying  debts  allowed, 
other  oreditors  may  elaim  it.  If,  after  the  report  of  Uie 
commissioners  of  insolvency,  or  of  the  executor  or 
administrator  acting  in  their  place,  the  assets  shall 
prava  to  be  sufficient  to  pay  all  tne  debts  allowed 
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under  the  commiBsion,  or  under  the  report  of  the 
executor  or  administrator,  as  the  case  may  be,  the 
executor  or  administrator  shall  x>ay  the  same  in  full: 
and  if,  after  such  order  is  made,  any  other  debts  shall 
afterward  be  recovered  against  him,  he  shall  be  liable 
therefor  only  to  the  extent  of  the  assets  then  remain- 
ing in  his  hands.    [38  V.  146,  2  226.] 

{  6849.  How  divided  between  two  or  more  luoh  eredi- 
ton.  If  there  be  two  or  more  such  creditors,  the  as- 
sets, if  not  sufficient  to  pay  their  demands,  in  full, 
shall  be  divided  amon^^  them,  in  proportion  to  the 
amount  of  their  respective  debts.     [38  v.  146,  {  227.] 

2  6250.  Exeontor  or  adminietrator  liable  only  foi 
aeieti  in  hie  handi«  The  executor  or  administrator 
shall,  in  such  case^  be  permitted  to  prove  the  amount 
of  the  assets  in  his  hands,  and  thereupon  judgment 
shall  be  rendered  in  the  usual  form ;  out  execution 
shall  not  issue  for  more  than  the  amount  of  such 
assets ;  and  if  there  is  more  than  one  judgment,  the 
court  shall  apportion  the  amount  between  them.  [38 
V.  136, 1  228.] 

2  6261.  Creditor  may  lue  after  three  yean  in  ease,  eto. 
If  it  shall  not  be  ascertained,  at  the  end  of  three 
years  after  the  granting  of  letters  testamentary,  or  of 
administration,  whether  any  estate  that  has  been  rep- 
resented insolvent  is.  or  is  not  so  in  fact,  anv  cred- 
itor whose  claim  shall  not  have  been  presenteo  before 
the  commissioners,  or  to  the  executor  or  administra- 
tor who  may  be  acting  in  the  place  of  commissioners, 
may  commence  an  action  therefor,  against  the  exec- 
utor or  administrator;  and  such  action  may  be  con- 
tinued for  the  defendant,  until  it  shall  appear  whether 
the  estate  is  insolvent ;  and  if  it  should  not  prove  to  be 
so,  the  plaintiff  may  prosecute  his  action  as  if  no  such 
representation  had  been  made.    [38  v.  146,  2  229.] 

2  6868.  When  and  how  exeontor  or  adminiitntor  may 
be  oompelled  to  nnder  hie  aooonnt  to  oonrt.  If  any  ex- 
ecutor or  administrator  shall  neglect  to  render  and 
settle  his  accounts  in  court,  within  six  months  after 
the  return  made  by  the  commissioners,  or  by  the  ex- 
ecutor or  administrator,  in  their  place,  or  after  the 
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final  liquidation  of  the  demands  of  the  creditors,  or 
within  sach  further  time  as  the  court  may  allow  to 
collect  the  debts  and  assets,  so  as  to  delay  an  order 
of  distribution,  he  may  be  compelled  to  render  such 
account,  in  the  manner  hereinbefore  directed,  to  com- 
pel the  return  of  an  inventory  j  and  the  same  pro- 
ceedings may  be  had  to  attach  him,  and  to  discharge 
him,  and  the  like  revocation  of  the  letters  granted  to 
him  may  be  made  in  case  of  the  party  absconding  or 
concealing  himself,  so  that  no  order  can  be  personally 
served,  or  of  his  neglecting  to  render  an  account 
within  thirty  days  after  being  committed;  and  new 
letters  shall  be  granted  with  the  like  effect,  and  like 
remedies  on  the  adminisU^tion  bond,  as  in  those 
cases.    [38  v.  146,  i  230.] 

2  6S58.  Componiatioii  of  Commiiiionen.  The  court 
shall  allow  the  commissioners  such  com^nsation  as 
it  mav  deem  reasonable,  for  their  services,  which 
shall  be  paid  by  the  executor  or  administrator,  as  a 
part  of  the  costs  of  administration.    [38  v.  146,  2  231.] 


CHAPTER  IIL 


GUARDIANS  AND  TRUSTEES  OF  MINORS. 

2  6364. .  Probato  oonrt  to  appoint  guardiani .  The  pro- 
bate court  in  each  county  shall^  when  necessary,  ap- 
point guardians  of  minors  resident  in  such  county. 
[55  V.  54,  21.] 

Tnut  Company  may  act  as,  1 88216,  R.  S. 

As  tbe  court  has  jarfsd lotion  to  appoint  a  gnardian  on  the 
gronnds  of  lunacy  as  well  as  Infancy,  the  presumption  is,  tbe 
record  being  silent,  that  tbe  appointment  covered  bolh  groundfi 
where  the  ward  was  an  infant  and  of  unsound  mind  at  tne  time 
of  tbe  appointment  and  at  tbe  time  she  arrived  at  age,  and  tbe 
guardian  continued  to  act  thereafter  and  was  recognized  by  the 
courts  as  still  guardian,  96  O.  8.  4C0. 

2  6260.     Ouardian  of  the  eitate,  of  the  penon.    A 

guardian  may  be  appointed  to  take  charge  only  of  the 

estate  of  a  minor;  and  at  the  time  of,  or  subsequent 

to,  the  appointment  of  such  guardian  to  any  minor 

having  neither  father  nor  mother,  or  whose  father 
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and  mother  are  both  unsuitable  persons  to  have  the 
custody,  and  tuition  of  such  minor,  or  whose  inter- 
ests willf  for  any  other  cause,  in  the  opinion  of  the 
court,  be  promoted  thereby,  the  court  may  also  ap- 
point a  guardian  to  have  the  custody  and  provide  for 
the  maintenance  and  education  of  such  minor :  pro- 
vided, however,  that  if  the  powers  of  the  person  ap^ 
pointed  guardian  be  not  limited  by  the  order  of  ap^ 
pointment,  the  person  so  appointed  shall  be  guardian 
tx>th  of  the  person  and  estate  of  the  ward ;  and  the 
court  shall  in  every  instance  appoint  a  suardian  both 
of  the  person  and  estate  of  the  ward,  unless  the  inter- 
ests of  the  minor  will,  in  the  opinion  of  the  court,  be 
promoted  by  the  appointment  of  separate  guardians, 
as  hereinafter  [herembefore]  prescrioed.  [56  v.  54  J  2. J 

The  guardian  muBt  give  bond  before  he  can  act,  90  O.  827. 
He  can  only  be  appointed  for  a  resident  minor,  18  0. 195.  He 
derives  his  power  to  act  from  the  appointment  and  Kiving  bond. 
Letters  of  guardianship  need  not  in  fact  issue.  Id.  Proceed- 
ings for  the  appointment  of  a  guardian  are  proceedings  in  rem. 
The  actual  pi'esenoe  of  the  ward  is  not  necessary,  16  O.  S.  456. 
Probate  court  has  exclusive  Jurisdiction.  16  O.  S.  466 ;  88  O.  S.  480. 
Authorizefl  appointment  of  guardian  of  estate  of  lunatic  with- 
out appointment  of  guardian  of  person.    50  O.  S.  805. 

2  6266.  Who  ineligible  08  guardian.  No  person  who 
may  have  been,  or  shall  be,  an  administrator  on  an 
estate,  or  executor  of  a  last  will  and  testament,  shall 
be  appointed  a  guardian  of  the  person  and  estate,  or 
of  the  estate  only  of  any  minor  who  shall  be  interested 
in  the  estate  administered  upon,  or  who  shall  be  en- 
titled to  any  interest  under  or  by  virtue  of  such  last 
will  and  testament ;  but  an  executor  or  administrator 
may  be  appointed  a  guardian  of  the  person  only  of 
any  minor.    [55  v.  54,  J  3.] 

Administratrix  of  estate  in  which  minor  interested  ineligi- 
ble, and  minor  having  become  a  resident  ot  another  county,  the 
{>robate  court  of  that  county  has  power  to  appoint  another  guard- 
an  although  no  order  vacating  the  former  appointment  has  been 
made,  35  O.  8.  550.  The  appolntmeut  prohiDited  by  this  section 
regarded  as  void  in  a  collateral  proceeaing,  Id.  653. 

{  6857.  When  minor  may  chooie  guardian;  or  eonrt 
may  appoint.  Any  male  infant  over  the  age  of  fourteen 
years,  or  a  female  infant  over  the  age  of  twelve  years, 
shall  have  the  right  to  select  a  guardian,  who,  if  a  suit- 
able person,  shall  be  appointed;  but  if  such  minor 
shall  fail  to  select  a  suitable  person,  an  appointment 
may  be  made  without  reference  to  the  wishes  of  such 
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minor.  A  minor  shall  not,  in  any  instance,  have  the 
right  to  select  one  person  to  he  the  guardian  of  his 
or  her  estate  only,  and  another  person  to  he  guardian 
of  his  or  her  person  only,  unless  the  court  having  the 
power  of  appointment  snail  he  of  opinion  that  the 
interests  of  such  minor  will  he  promoted  hy  the 
choice  and  appointment  of  such  separate  guardians, 
instead  of  one  guardian,  hoth  of  the  person  and  es- 
tate.   [66  V.  64,24.] 

i  6268.  How  long  powers  of  guardian  to  oontinne — hi| 
lettlemont.  When  a  guardian  has  heen  appointed  for 
any  minor  hefore  he  or  she  shaU  have  attained  the 
age  for  making  a  selection,  as  fixed  in  the  last  pre- 
ceding section,  the  powers  of  such  guardian  sh^l 
continue  until  the  ward  shall  arrive  at  the  age  of  ma- 
jority, unless  such  guardian  he  sooner  removed  for 
good  cause,  or  such  ward  shall  select  another  suitahle 
guardian.  After  such  selection  is  made  and  approved 
hy  the  court,  and  the  person  so  selected  is  duly  ap- 
pointed and  qualified,  the  powers  of  the  guardian 
Sreviously  appointed  shall  cease,  and  thereupon  the 
nal  account  of  such  guardian  shall  he  filed  and  set- 
tled in  the  proper  court    [66  v.  64,  {  6.] 

Under  a  previous  etatnte  the  guardianship  of  a  minor  female 
ward  cxpii*ed  when  she  an'ived  at  the  age  of  twelve,  11 0.  442, 
and  a  sale  of  land  by  the  riiardian  after  such  ward  arrived  at 
the  age  of  twelve  was  helof  void,  Id, 

i  6869.  Statement  of  ward's  estate  to  be  filed  and 
bond  given — mortgage  in  lien  of  fireebold  snrety— oath. 
Before  any  person  shall  he  appointed  gua^clian  of  the 
person  and  estate,  or  of  the  estate  onlv,  of  any  minor, 
he  shall  file  in  the  office  of  the  court  having  such  ap- 
pointment to  make,  a  statement  of  the  whole  estate 
o)  said  minor,  and  the  prohahle  value  thereof,  and 
also  the  prohahle  annual  rents  of  such  minor's  real 
estate,  and  shall  verify  the  same  hy  affidavit,  and 
shall  give  bond,  with  freehold  sureties,  resident  of 
the  state,  one  of  whom  shall  be  resident  of  the  coun- 
ty where  such  guardian  is  appointed,  payable  to  the 
state,  in  double  the  amount  of  the' personal  estate 
belonging  to  said  minor,  and  also  of  the  gross  amount 
of  rents  that  will  be  probably  received  by  the  guardian 
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from  the  real  estate  of  said  minor  during;  his  or  her 
minority;  provided,  that  in  lieu  of  freehold  surety, 
such  person  may  execute  to  said  minor  a  mortgage 
upon  good  and  unincumbered  real  estate,  first  fur- 
nishing to  said  probate  court  an  abstract  of  his  title 
thereto,  which  shall  by  affidavits  duly  filed  be  shown 
to  be  in  value,  exclusive  of  all  improvements  thereon, 
sufficient  so  secure  said  bosnd  to  the  satisfaction  of 
said  probate  court,  which  mortgage  shall  be  duly  re- 
corded in  the  county  in  which  such  real  estate  is  sit- 
uate, and  filed  with  such  probate  court ;  which  bond 
shall  be  conditioned  for  tine  faithful  discharge  of  the 
duties  of  said  person,  as  such  guardian,  and  shall  be 
approved  by  the  court  making  such  appointment: 
and  such  person  shall  also  take  an  oath  that  he  will 
faithfully  and  honestly  discharge  the  duties  devolv- 
ing upon  him  as  such  guardian.    [55  v.  54,  i  6.1 

Applicaiionfor  appointment  of  guctraian. — To  the  Hon. , 

Jadke  of  the  Probate  court  of county,  Ohio: 

Your  petitioner  represents  it  to  oe  necessary  that 
the  court  appoint  a  guardian  for  the  following:  named 
minors,  I'esiding  in  said  county,  to-wit:  A.  B.,  aged 
one  year  and  C.  B.,  aged  two  yeara,  children  of  D. 
B.  ana  £.  B.,  deceased.  Your  petitioner  makes  this  applica- 
tion to  be  appointed  guardian  for  the  person  and  estate  of  said 
minors,  and  he  represents  that  saia  minors  have  an  estate 
consisting  of 

Probable  value  of  real  estate I 

"  i4     **  pei-sonal  estate    t 

"  annual  rents  of  real  estate $ 

He  offers  as  sureties  on  his  bond  for  | residence, 

residence, residence. 

[Signed]  X.  Y. 

Petitioner's  residence, 

Petitioner's  place  of  business, 

^,  Attorney. 

Ofllce, 

State  of  Ohio, county,  m:   Personally  appeared  before 

me  the  undersigned,  Judge  of  the  Probate  court  in  and  for  said 
county,  X.  Y.,who  upon  oath,  deposeth  and  saith  that  thefore- 

foing  statement  is  true  to  the  best  of  his  knowledge,  and  that 
e  will  faithfully  and  honestly  discharge  the  duties  deTolving 
upon  him  as  guardian  for  the  person  and  estate  of  the  foregoing 
named  minors,  as  required  by  law.  [Signed]  X.  Y. 

Sworn  to  and  subecril>e4.i  before  me  this day  of 188— 

Probatn  Jndpp. 

Form  o/jovmal  entry  of  appointment  of  a  guardian,— In  the  mat- 
ter of  the  gnardianahip  of . 

This  day  came ,  and  made  application  to  be  appointed 

guardian  of ,  and  the  court  being  satisfied  that  saia 

u  a  minor,  of  the  age  of years  lany  age  less  than  fowieenf 
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{f  a  male,  &r  ttodve,  if  a  female],  *  on  the day  of .  189—, 

and  child  of -,  deceased,  late  of •  [or  say  now  living], 

and  that  said  minor  is  a  resident  of  this  county ;  and  the  said 

,  having  filed  in  this  office  a  statement,  dnly  verified  by  his 

affidavit,  of  the  whole  estate  of  said  minor,  and  the  probable 
value  thereof,  [and  if  thert  be  real  estate^  add :  and  also  the  proba- 
ble annual  rents  of  said  minor's  real  estate.]  It  is,  therefore,  by 
the  court  ordered,  that  said be,  and  he  is  hereby  ap- 
pointed, guardian  of  the  person  and  estate  [or  \f  not  of  the  person, 
say  of  the  estate  only]  of  the  said         ■  . 

And  thereupon  came  the  said ,  in  open  court,  and  ac- 
cepted said  appointment,  and  took  an  oath  that  he  would  faith- 
fully and  honestly  discharge  the  duties  devolving  upon  him  as 
such  guardian,  and  idso  gave  and  filed  herein  his  bond  in  the 

sum  of dollars,  conditioned  according  to  law,  with 

and ,  freeholders,  as  sureties,  which  bond  was  approved  of 

by  the  court. 

Form  ofioumal  eniry^  where  the  minor  sdeds  a  guardian,— Jn  the 
matter  of  the  guardianship  of . 

This  day  came  the  said ,  and  made  choice  of as 

his  guardian,  which  choice  is  approved  by  the  court,  and  the 

court  being  satisfied  that  said is  a  minor  of  the  a^  of 

years  [any  age  of  more  than  fourteen  if  a  maUy  and  ^velve  y  a  female, 
and  from  the  *  proceed  as  in  the  above  form]. 

When  minor  has  failed  to  make  selection.— Jn  the  matter  of  the 
guardianship  of . 

It  appearing  to  the  court  that  said has  been  dulv  noti- 
fied to  come  into  this  court  and  select  a  guardian  for  himself, 
upon  the day  of ,  18ft—  [some  day  prior  to  the  day  of 


minor  child  of ,  deceased,  ofthc  age  of years,  on  the 

day  of ,  189—,  and  is  a  resident  of  this  county,  and 

the  court  having  thereupon  selected as  a  suitable  person 

to  act  as  such  guardian,  the  said this  day  came  and  filed 

in  this  office  a  statement,  duly  verified  by  his  affidavit,  etc.  [pro- 
ceed from  hare  as  in  the  first  form  of  a  journal  entry]. 

Journal  entry  of  aj)pointmaU  of  guardian  of  person.— In  the  mat- 
ter of  the  guardianship  of . 

This  day  came ,  and  made  application  to  be  appointed 

guardian  of  the  person  only  of .    And  the  court  being  aat- 

isfied  that  said is  a  minor,  of  the  age  of years  [any 

age  less  than  fourteen  for  males,  and  twelve  for  females],  on  the 

day  of ,  189—,  and  child  of ,  deceased,  late  of 

[or  if  Ute  faiher  or  mother  be  living,  but  are  unsuitcwle  persons,  say, 
and  child  of  • ,  now  living,  and  the  court  being  further  sat- 
isfied tbatsaidlparcnt  {or  parents)  is  an  unsuitable  person  to  have 
the  custody  and  tuition  of  said  minorj,  and  being  further  sat- 
isfied that  said  minor  is  a  resident  of  tnls  county,  and  that  i%  is 
for  the  interest  of  said  minor  to  have  a  guardian  appointed  for 
his  person  only. 

It  is  therefore  by  the  court  ordered,  that  said be,  and 

he  is  hereby  appointed  guardian  of  the  person!  only  of  said 

.    And  thereupon  came  the  said ,  in  open  court,  and 

accepted  said  appointment  an^  took  an  oath  that  he  would 
faithfully  and  honestly  discharge  the  duties  devolving  upon 
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him  as  snch  gttardian,  and  also  gave  and  filed  herein  his  bond 

in  the  sum  of dollars,  conditioned  actordinR  to  law,  with 

and ,  freeholders,  as  sureties,  which  oond  was  ap- 

provcdlof  by  the  court. 

Form  of  bond.— Know  all  men  by  these  presents,  that  we, 

X.  Y.,  G.  H.  and  I.  J.,  of  the  county  of and  State  of  Ohio, 

are  held  and  firmly  bound  unto  the  State  of  Ohio,  in  the  sum  of 

dollars,  for  the  payment  whereof  well  and  truly  to  be 

made,  we  bind  ourselves,  and  each  of  us,  our  heirs,  executors, 
and  administrators  firmly  by  these  presents.  Whereas  the  Judge 
of  the  Probate  court  of  said  county  on  the day  of ,  ap- 
pointed X.  Y.  guardian  of  the  estate  [or  person  and  estate]  of 

A.  B.,  aged  one  year  and  C.  B.,  aged  two  years,  children  of  I). 

B.  and  E.  B.,  deceased.  Now  the  condition  of  the  atove  obliga- 
tion is  snch  that  if  the  said  guardian  shall  faithfully  discharge 
his  duties  as  such  guardian,  then  the  above  obligation  tube  void, 
otherwise  to  remain  in  full  force. 

Signed  at ,  this day  of ^  18^—. 

Witness. 

Letters  of  i/uarcItoTu/iip.— State  of  Ohio,  county,  ««.* 

To  all  who  shall  see  these  presents,  greeting. 

Know    ye    that     the     Honorable,     the    Judge     of    the 

Probate   court   of  county    and   State  of  Ohio,   has 

nominated  and  appointed  ana  by  these  presents  does 
appoint  X.  Y.,  guardian  of  the  estate,  \or  person  and 
estate]  of  A.  B.,  a  minor  aged  one  year,  and  C.  B.,  a  minor 
aged  two  years,  children  of  D.  B.  and  E.  B.,  deceased,  hereby 
granting  to  said  guardian  all  and  singular  powers  necexsnry 
and  by  law  required  to  enable  him  fully  to  do,  act  and  pci-form 
all  and  singular,  the  duties  of  such  guardian  for  the  aforesaid 
minors  agreeably  to  the  statute  in  such  cases  made  aad  pro- 
vided. 

In  testimony  whereof,  etc. 

To  maintain  an  action  upon  a  guardian's  bond  against  the 
sureties  for  money  of  the  ward  noi  paid  over  by  the  guardian 
the  amount  must  first  be  ascertained  by  the  probate  court  upon 
settlement  of  his  accounts,  12  Bull  197.  A  guardian  has  no  power 
to  act  as  such  or  to  control  the  property  of  his  ward  until  he  bus 
given  the  bond  required  by  statute,  20  0. 8. 827.  A  ihiit  in  equity 
on  a  guardian's  bond  to  compel  an  accounting  cannot  be  main- 
tained without  a  showing  that  the  powers  and  Jurisdiction  of 
the  probate  court  are  ineff'ectual  to  secure  such  accounting,  43 
O.  S.  H6.  In  a  suit  upon  a  guardian's  bond  for  the  recovery  of 
the  amount  found  due  the  wards  upon  a  final  settlement  of  the 
guardian's  accounts  in  the  probate  court,  the  sureties  are  con- 
cluded by  the  settlement  in  the  absence  of  fraud  and  collusion 
to  question  its  correctness  or  demand  a  rehearing  of  the  ac- 
counts, 44  O.  8.  839.  Administratrix  of  an  estate  ineligible  as 
guardian  of  a  minor  who  is  interested  in  the  estate,  and  the 
minor  having  become  resident  of  another  countv,  the  probate 
court  of  that  county  has  power  to  appoint  another  vuardian 
althou^  no  order  vacating  the  former  appointment  nas  been 
made,  85  O.  8.  550.  One  freehold  surety  sufllcient,  120  U.  8.  86. 
See  \  6269  n. 

2  6260.  Bond  of  guardian  of  person — oafh.  Before  a 
person  is  appointed  gaardian  to  have  the  custody, 
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maintenance,  and  tuition  of  a  minor,  withoat  the 
right  to  take  charge  of  the  estate  of  snch  minor,  he 
shall  give  bond  in  double  the  probable  expenses  of 
maintoining  and  educating  sucn  minor  during  one 
year;  in  all  other  respects  his  bond  shall  be  the  same 
as  if  he  had  charge  of  the  estate  of  his  ward,  and  he 
shall  take  the  same  oath  as  is  prescribed  in  the  pre- 
ceding section.    [55  v.  54,  2  7.] 

2  6861.  Ezoeptioni  to  bond — additional  bond.  Excep- 
tions may  be  filed  in  the  proper  court,  b^  any  person 
on  behalf  of  any  minor  for  whom  a  guardian  has  been 
or  may  be  appointed,  to  the  bond  of  such  guardian, 
as  to  the  sufficiency  of  the  amount  of  the  penalty 
thereof,  or  the  sureties  therein;  whereupon  notice 
shall  be  given  to  such  guardian  to  appear  before  said 
court  within  a  reasonable  time,  not  exceeding  ten 
days,  and  show  cause  against  the  allowance  of  the 
exceptions;  and  upon  the  hearing  of  such  exceptions 
the  court  may  dismiss  the  same,  or  require  such 
guardian  to  find  additional  sureties  or  security  in  a 
larger  amount,  or  make  such  other  order  as  the  case 
may  require;  and  it  shall  be  the  duty  of  the  court  by 
which  any  guardian  is  appointed,  to  require,  of  its 
own  motion,  such  guardian  to  give  additional  bond 
whenever,  in  the  opinion  of  said  court,  the  interests 
of  the  ward  of  such  guardian  shall  demand  the  same. 
[55  V.  54,  {  8.] 

BxcfptionB  to  6ond.— Exoeptloiis  taken  by ,  in  behalf  of 

,  a  miuor,  to  the  bond  of ,  as  his  Kiiardian. 

And  now  comes -.  on  bcbalf  of  said  minor,  and  excepts  to 

the  bond  of  said  guardian,  because, 

1.  The  amount  of  the  penalty  thereof  is  not  sufficient. 

2.  The  Buie^ee  to  the  same  are  not  sufficient . 

Form  Cjf  noUct  to  guardian  of  exceptions  to  Ma  bond.—To  Mr. , 

guardian  of : 

Yon  are  hereby  notifled,  that  on  the day  of ,  1»— , 

,  on  behalf  of  the  said ,  filed  in  the  probate  court  of 

county,  Ohio,  exceptions  to  your  bond  as  guardian  of .  You 

are  therefore  required  to  appear  before  said  court  on  the 

day  of >  189—.  at o'clock  A.  M.  [not  exceeding  ten  daysj^m 

the  date  of  the  noftee],  and  show  cause,  if  any  you  have,  why  said 
cxcepfUons  should  not  be  aUowed  by  the  court,  and  yon  be  re- 
quired to  give  further  security. 

r.  a  1        Witness  my  hand  and  the  seal  of  said  court,  this 

^^  "'J    day  of ,  A.  D.  1»— .  ,  Probate  Judge,  eto. 

Entry  diemieeing  exeepHona.— In  the  matter  of  the  exceptions  of 
to  the  bond  of  — ,  as  guardian  of  — 
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This  dav,  this  matter  came  on  to  be  heard,  upon  the  aUega^ 
tions  of  tne  parties  and  the  testimony  offered,  and  the  court, 
being  fully  advised  in  the  premises,  find  the  exceptions  are  not 
well  taken ;  and  it  is  therefore  ordered  by  the  court,  that  the 

samfi  be  dismissed,  and  that  the  said pav  the  costs  herein, 

taxed  at dollars,  within days,  and,  in  default  thereof, 

that  an  execution  issue  therefor,  as  upon  judgments  at  law. 

Entry  mtlafntng  exceptions.— This  day,  this  matter  came  on  to 
be  heard,  upon  the  allerations  of  the  parties  and  the  testimony 
offered,  and  the  court,  oelng  fully  advised  in  the  premises,  find 
that  the  sureties  upon  nia  bond  are  insufficient  [or  if  the  earn 
he  &o,  MR/,  the  amount  of  said  bond  is  insufficient  by  the  sum  of 

doUars] ;  [or  if  both  of  theae  (od»  are  found  bv  m«  court,  then 

aUUe  them  both  at  found] :  it  is  therefore  ordered  by  the  court, 

that  said ,  witnin days  [a  reaaonable  time  to  be  fixed  by  the 

court],  give  bond,  as  guardian  as  aforesaid,  in  the  same  amount  as 
the  former  bond,  with  additional  sureties,  to  the  satisfaction  of 
the  court  [or  if  the  finding  require  it,  aay,  give  an  additional  bond, 

as  guardian  as  aforesaid,  in  )he  sum  of dollars] ;  and  it  is 

further  ordered  by  the  court,  that  in  case  the  said shall  fail 

to  comply  with  the  foregoing  order  within  the  time  limited  iu 

that  behalf,  then  his  appointment  as  guardian  of  the  said , 

shall  be  and  stand  abaolutely  revoked,  and  his  powers  and 
authoritvas  such  guardian,  shall  thenceforward  cease  and  deter- 
mine.   And  it  is  further  ordered,  that  said ,  out  of  his  own 

private  estate  [or  in  a  proper  oaae,  say.  out  of  the  estate  of  said 
1  ,pay  the  costs  herein  within days,  and  in  default  there- 
of, that  execution  issue  therefor,  as  upon  Judgments  at  law. 

Additional  bond,  30  0. 8. 460.  Soieties  on  both  responsible, 
8ClUh.406;  86 Pa. St 442. 

}  6268.  Bond  not  void  on  account  of  informality.  Ko 
bond  executed  by  a  ffnardian  shall  be  void,  or  held 
invalid  on  account  of  anv  informality  in  the  same, 
nor  on  account  of  any  informality  or  illegality  in  the 
appointment  of  such  guardian;  but  such  bond  shall 
have  the  same  force  and  effect  as  if  such  appointment 
had  been  legally  made  and  such  bond  executed  in 
proper  form.    ^56  v.  64, }  9.] 

In  a  suit  on  a  guardian's  bond  containing  a  recital  of  the  ap- 
pointment of  such  guardian  by  the  proper  authority  the  obligors 
are  estopped^  to  deny  the  (act  thus  recited  or  to  question  the 
validity  of  the  appointment,  16  O.  8.  466.  See  36  O.  &  460 ;  47  Am. 
Dec.  41i;  69  N.  CT 176;  13  Gratt  (Va.)  176;  46  Am.  Dec,  ;a;  27  Vt. 
202;  12  Allen,  188. 

2  6808.  One  bond  for  two  or  more  wards,  eto.,— ftei. 
When  the  same  person  shall  be  appointed  guardian 
of  several  minors,  being  children  of  the  same  parent- 
age and  inheriting  from  the  same  estate,  separate 
bonds  shall  not  be  required ;  and  in  such  cases  only 
one  application  shall  be  required,  and  the  letters  of 
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guardianship  to  be  issued  to  such  guardian  by  the 
court  shall  be  in  one  copy,  and  not  one  for  each  minor; 
and  the  court  approving  and  recording  such  bond, 
and  issuing  such  letters,  shall  charge  such  fees  as  are 
allowed  by  law  for  such  services,  to  be  charged  but 
once,  and  not  once  for  each  waid  of  such  guardian. 
[63  V.  43,  i  10.] 

10  W.  L.  J.  168. 

{  6864.  Powers  of  guardian  of  person  and  estate — 
rights  of  parents.  Every  person  appointed  guardian 
both  of  the  person  and  estate  of  a  minor,  shall  have 
the  custody  and  tuition  of  his  ward,  and  the  manage- 
ment of  such  ward's  estate  during  minority,  unless 
sooner  removed  or  discharged  from  such  trust,  or  the 
guardianship  shall  sooner  aetermine  from  any  of  the 
causes  specified  in  this  chapter;  provided,  that  the 
father  of  such  minor,  or  if  there  be  no  father,  the 
mother,  if  suitable  person,  respectively,  shall  have 
the  custody  of  the  person  ana  the  control  of  the 
education  of  such  minor.    [65  v.  54,  {  11.] 

2  6266.  Eflbot  of  marriage  of  fsnude  ward.  The  mar- 
riage of  a  ward,  if  a  female,  shall  determine  the 
guardianship  as  to  the  person,  but  not  as  to  the  es- 
tate of  such  ward.    [55  v.  54,  2  12.] 

2  6866.  Parent  may,  by  will,  appoint  a  guardian  for 
minor  oliildren.  Any  father,  or  in  case  the  father  be 
dead  or  have  ^ne  to  parts  unknown,  any  mother 
may,  by  last  wiU  in  writing,  appoint  a  guardian  or 
guardians,  for  any  of  his  or  her  children,  whether 
born  at  the  time  of  making  the  will,  or  afterward,  to 
continue  during  the  minority  of  the  child,  or  for  a 
less  time.    [50  v.  297,  2  72.] 

2  6867.  Testamentary  guardian  to  have  preferenoe — 
His  duties,  powers  and  liabilities.  When  a  guardian 
has  been  appointed  by  will,  by  a  father  or  mother  of 
any  child,  such  guardian  shall  be  entitled  to  prefer- 
ence in  appointment  over  all  others,  without  refer- 
ence to  his  place  of  residence,  or  the  choice  of  such 
minor,  but  his  appointment,  duties,  powers  and  lia- 
bilities shall  in  aU  other  respects  bo  governed  by  the 
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]biv  regulating  guardians  not  appointed  by  will,  ex- 
cept as  otherwise  specially  provided.    [55  v.  64,  §  13.] 

2  6868.  When  testamentary  guardian  shall  give  bond, 
%to.  Every  such  testamentarv  ^ardian  shall  give 
bond,  in  like  manner  and  with  like  conditions,  as  is 
required  of  a  guardian  appointed  b^  the  probate  court; 
provided,  that  when  the  testator,  in  the  will  appoint- 
ing the  guardian,  shall  have  ordered  or  requested 
that  such  bond  should  not  be  given,  the  bond  shall 
not  be  required,  unless,  from  a  change  in  the  situation 
or  circumstances  of  the  guardian,  or  for  other  suffi- 
cient cause,  the  court  of  probate  shall  think  proper 
to  require  it.     [50  v.  297,  f  73.] 

{  6S69.  Duties  of  guardian  of  person  and  estate.  The 
following  shall  be  the  duties  of  every  guardian  of  any 
minor  who  may  be  appointed  to  have  the  custody  of 
such  minor  and  take  charge  of  the  estate  of  such 
minor,  to-wit: 

Fiist— To  make  out  and  file  within  three  months 
after  his  appointment,  a  full  inventory,  verified  bv 
oath,  of  the  real  and  personal  estate  of  his  ward,  with 
the  value  of  the  same,  and  the  value  of  the  yearly 
rent  of  the  real  estate ;  and  failing  so  to  do  for  thirty 
days  after  he  shall  have  been  notified  of  the  expira- 
tion of  the  time  by  the  probate  judge,  said  probate 
judge  shall  remove  him,  and  appoint  a  successor. 

Second— To  manage  the  estate  for  the  best  inter- 
ests of  his  ward. 

Third— To  render  on  oath  to  the  proper  court  an 
account  of  the  receipts  and  expenditures  of  such 
guardian,  verified  by  vouchers  or  proof,  and  as  a  part 
of  said  account,  a  full,  itemized  statement  of  all 
the  funds  of  his  ward's  estate,  the  date  and  nature 
of  their  investment  and  the  security  thereof  and 
the  rate  of  interest  or  income  accruing  thereon,  once 
in  every  two  years,  or  oftener,  upon  the  order  of  the 
court,  made  upon  motion  of  any  person  interested 
in  said  ward  or  the  property  of  such  ward,  for  good 
cause  shown  by  affidavit,  and  failing  so  to  do  for 
thirty  days  after  he  shall  have  been  notified  of  the 
expiration  of  the  time  by  the  probate  judge,  he  shall 
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receive  no  allowance  for  servfces,  unless  the  court 
shall  enter  upon  its  journal  that  such  delay  was 
necessary  and  reasonaDle;  provided,  that  in  all  cases 
where  the  whole  estate  of  said  ward  or  of  eeveral 
wards  jointly,  under  the  same  appointment  of  guar- 
dianship^ shall  not  exceed  two  nundred  dollars  in 
value,  said  guardian  shall  only  he  required  to  render 
such  account  upon  the  termination  of  said  guardian- 
ship, or  ui>on  tne  order  of  said  court,  made  upon  its 
own  motion  or  the  motion  of  some  person  interested 
in  said  ward  or  wards,  or  in  his,  her  or  their  prop- 
erty, for  ffood  cause  shown,  and  set  forth  upon  the 
journal  of  said  court. 

Fourth — At  the  expiration  of  his  trust,  fully  to 
account  for  and  pay  over  to  the  proper  person  all  of 
the  estate  of  his  vrird  remaining  m  his  hands. 

Fifth — ^To  pay  all  just  debts  due  from  such  ward, 
out  of  the  estate  in  nis  hands,  and  collect  all  debts 
due  such  ward,  and  in  case  of  aoubtful  debts  to  com- 
pound the  same,  and  appear  for  and  defend,  or  cause 
to  be  defended,  all  suits  against  such  ward. 

Sixth— When  any  ward  has  no  father,  or  having  a 
father  who  is  unable  or  fails  to  educate  such  ward,  it 
shall  be  the  duty  of  his  guardian  to  provide  for  him 
such  education  as  the  amount  of  his  estate  may  jus- 
tify. 

Seventh— To  loan  or  invest  the  money  of  his  ward 
within  a  reasonable  time  after  he  receives  it,  in  notes 
or  bonds  secured  by  first  mortgage  on  real  estate  of 
at  least  double  the  value  of  the  money  loaned  or  in- 
vested, but  the  buildings  thereon  if  any  shall  be  well 
insured  against  loss  by  fire  and  so  kept  b}r  the  mort- 
gagor for  the  benefit  of  the  mortgagee  until  the  debt 
18  paid,  and  on  failure  so  to  do  the  mortgagee  shall  do 
the  same  and  the  expense  of  the  insurance  to  the 
mortgagee  shall  be  repaid  by  the  mortgagor  and  be  a 
lien  on  the  property  concurrent  with  the  mortgage  in 
bonds  of  the  United  States  or  of  any  state  on  which  de- 
fault has  never  been  made  in  payment  of  interest,  or 
bonds  of  any  county  or  city  m  this  state  issued  in 
conformity  to  law;  or,  with  the  consent  and  approba^ 
tion  of  the  probate  court,  in  productive  real  estate 
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within  this  state,  the  title  to  which  shall  be  taken  in 
the  name  of  the  guardian  as  such;  and  to  manage 
such  investments,  and  when  deemed  proper,  change 
the  same  into  any  other  investments  of  the  above 
classes ;  but  no  real  estate  so  purchased  shall  be  sold 
by  the  guardian  except  with  the  consent  and  appro- 
bation of  the  probate  court;  and  if  said  guaraian 
fail  to  loan  or  invest  the  money  of  his  wara  within 
such  reasonable  time,  he  shall  account  on  settlement 
for  such  money  and  interest  thereon,  calculated  with 
annual  rests;  and  also  to  settle  and  adjust,  when 
necessary  or  desirable,  the  assets  which  he  may  re- 
ceive in  kind  from  an  executor  or  administrator,  as 
may  be  most  advantageous  to  his  wards,  but  before 
such^  settlement  and  adjustment  shall  be  valid  and 
binding,  it  shall  be  approved  by  the  probate  court, 
and  such  approval  entered  on  its  journal;-  and  with 
the  like  approval  to  hold  the  assets  as  received  from 
the  executor  or  admininistrator,  or  what  may  be  re- 
ceived in  the  settlement  and  adjustment  of  said 
assets. 

Eighth — ^To  obey  and  perform  all  the  orders  and 
judgments  of  the  proper  courts  touching  the  guar- 
dianship. Provided,  however,  the  filing  of  such  state- 
ments tne  investment  of  said  trust  funds  mentioned 
in  this  act  shall  not  entitle  the  court  to  any  fees  in 
addition  to  the  fees  allowed  by  law  for  filing  and  re- 
cording accounts  without  said  statements.  [S  v.  345  ; 
77  V.  77,  78;  69  v.66,}14.] 
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Inventory  of  the  real  niul  personal  estate,  with  the  value  of 
the  samei  &nd  the  value  of  the  yearly  rent  of  said  estate,  be- 
longing to  A.  B.,  minor  child  of  C.  D.,  deceased. 


Description  of  personal  estate  and  value 
thereof,       ..,,... 

VALUE. 

? 

CT8. 

Total  value  of  personal  estate, 

1 

Oescription    of   real    estate   and  value 
tlicreof,  and  the  yearly  rent  of  same^ 

Total  value  of  real  estate  and  yearly  rent 
of  same, 

JRecapiPulation. 

Total  value  of  personal  estate, 

"        "     "  real  estate,       .... 
u        u     .4  yearly  rent  of  real  estate, 

1 

State  of  Ohio, 


-county,  88.    Personally  appeared 


liefore  me,  the  undersigned.  Judge  of  the  probate  court  in  and 
for  said  county,  E.  F.,  guardian  of  the  person  and  estate  of 
A,  it.,  minor,  who,  upon  oath  dcposeth  and  saith  that  the  an- 
nexed is  a  full  inventory  of  the  real  and  personal  estate  of  the 
said  minor,  with  the  value  of  the  same,  and  the  vaTue  of  the 
yearly  rent  of  said  real  estate  according  to  the  best  of  his 
knowledge.  £.  F. 

Sworn  to  before  me  and  subscribed  in  my  pre^sence  this 

day  of ^18^—  rrobate  Judge. 

By ^Deputy  Clerk. 

Form  of  affidavU  qf'guardian  to  aoBount,  —The  state  of  Ohio, 

county,  SB :  Personally  appeared  before  mc  the  undersigned, 

judge  of  the  probate  court,  in  and  for  the  said  county, 

guardian  of  the  perron and  estate of ,  minor ,  who, 

upon  oath aeposeth  and  saith,  that  the  annexed  account 

current  of  the  personal  -property,  and  also  the  income  of  the 
real  estate  of  said  minor is  in  all  respects  just  and  true,  ac- 
cording to  the  best  of knowledge. 

Sworn  to  and  subBcribed  before  me  this day  of ,  A.  D., 

18»-. 

Probate  Judge. 
By ,  Deputy  Clerk. 
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Noie8.^1%e  action  of  an  infant  must  be  brought  by  bin  guardian 
or  next  friend,  and  wucn  the  action  is  brought  by  his  next  friend 
the  court  may  diRniiss  it,  it  it  is  not  for  the  benclU  of  the  infant, 
or  Bubstituto  the  guaraian  or  any  person  as  the  next  friend, 
%  4998.  Next  friend  is  liable  for  costs  of  action  bi*ouglit  by  him, 
and  if  insolvent  the  court  may  on  motion  require  security 
therefor,  J  4999. 

The  defense  of  an  infant  must  bo  by  a  guardian  for  the  suit, 
who  may  be  appointed  by  the  court  in  which  the  action  it 
prosecuted,  or  by  a  judge  tneroof,  or  by  a  probate  judge,  $  6008. 

T?ie  appointment  of  guardian  ad  litem  may  be  macie  upon 
the  application  of  the  infant,  if,  being  of  the  age  of  fouiteen 
years,  he  apply  within  twenty  days  after  the  return  of  the 
summons,  or  service  by  publication;  and  in  case  of  his  being 
under  said  age,  or  of  ms  neglect  so  to  apply,  the  appointment 
may  be  made  on  the  application  of  the  plaintiff,  or  a  friend  of 
the  infant;  but  the  appointment  can  not  be  made  until  after 
serrice  of  summons,  or  publication,  ^  6004. 

A  guardian  can  appear  for  his  ward,  21  O.  S.  651,  and  answer, 
7  O.  (pt.  1)  198;  7  O.  Tpt.  i)  188. 

Answer  of  guardian.—The  guardian  of  an  infant,  or  of  a 
person  of  unsound  mind,  or  an  attorney  for  a  person  in  prison, 
shall  deny  in  the  answer  all  material  allegations  of  the  petition 
prejudicial  to  such  defendant,  $  6078. 

Settiemtnt  of  account.— The  settlement  of  guardian's  account  is 
exclusively  within  the  jurisdictiou  of  the  probate  court,  43  O. 
S.  86.  Failure  to  settle  account  within  time  prescribed  by  law, 
a  breach  of  his  bond,  10  W.  L.  J.  163 ;  failure  to  pay  balance  to 
minor  is  not.  17  O.  8. 648.  See  g  6289.  He  could  be  sued  on  bond 
without  settlement  but  now  only  after  settlement,  38  0.  S.  430; 

43  O.  S.  86 ;  12  Bull  197.  The  removal  of  a  guardian  for  cause  by 
the  probate  court  is  within  the  meaning  69  v.  55  requiring  the 
guardian  at  the  expiration  of  his  trust  fully  to  account  for  and 
pay  over  to  the  proper  person  all  the  estate  of  his  ward  remain- 
ing in  his  hands,  43  O.  SC  86. 

Liability,  etc.— Negligence  of  guardian  suffering  former  guard- 
ian to  collect  funds,  16  Bull  109.  Liable  in  making  investment 
fur  loss  sustained  by  failure  to  exercise  proper  diligence.  11  Bush 
120;  46  Vt.  678 :  8  Ired.  (N.  C.)  Eq.  285 :  ^  ^f.  H.  466 :  50  Miss.  278 ; 
26  N.  J.  Eq.  500;  for  using  funds  for  his  own  benefit,  41  Ala.  499. 
55  Pa.  St  The  use  by  a  guardian  of  his  ward's  money  in  his 
own  business  and  its  loss  thereby  to  constitute  cmbesslemcnt 
must  be  with  fraudulent  purpose,  although  the  statute  is  silent 
as  to  Intent,  28  Bull  251.  Chaigeable  with  interest,  6  0. 118, 124. 
See  W.  662;  10  Yi.  L.  J.  16;  17  N.  U.  609;  with  compound  interest 
In  case  of  fraud,  46  Ala.  237 ;  12  B.  Mon.  187.  Failure  to  collect. 
83  Bull.  109. 

Acreeiei.— Liable  for  all  money  received,  85  0. 8. 550.  Delay  of 
ward  on  arriving  at  age  to  compel  guardian  to  settle  his  ac- 
counts does  not  discharge  surety,  88  O.  S.  430.  Liability  of  sub- 
Rtitutcd  surety  for  profits  on  sale  of  real  estate  by  guardian,  44 
0. 8. 178.  Sureties  are  concluded  by  settlement  in  probate  court 
and  will  not  be  heard  in  absence  of  fraud  and  collusion  to 
question  its  correctness  or  demand  a  re-hearing  of  the  accounts, 

44  \J,  O.  o39m 

Miteelianeous.— Power  of  guardian  to  make  contract  with  at- 
torneys to  prosecute  claim  in  which  ward  is  interested  for  com- 
pensation contingent  on  success,  11  Bull  248u  Guardian  has  no 
authority  to  convert  land  scrip,  11 0.  8.  561,  and  can  not  assign 
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It  without  an  order  of  court,  28  O.  S.  508,  but  land  scrip  converted 
in  good  faith  does  not  make  him  a  trustee,  15  O.  655.  Lien  given 
by  guardian  binds  ward,  2  0. 401.  Where  an  action  is  prosecuted 
by  A,  guardian  of  B,  on  an  instrument  payable  to  A.  guardian 
of  B,  the  fact  that  the  ward  becomes  of  age  pending  the  suit  af- 
fords no  ground  to  abate  it,  39  O.  S.  607.  Liability  of  sureties  for 
eon  version  of  money  by  guardian  who  subsequently  resigned, 
removed  to  and  wan  reappointed  in  another  state,  1  C.  C.  285. 


16(  17  fi.  H.  600:  with  compound  intci'est  in  case  of  fraud,  46 
Aia.  237;  12  B.  Mon.  187.  Liable  in  making  investment  for  loss 
suBtaincd  by  failure  to  exercise  proper  diligence,  11  Bush  120; 
46  Vt.  678;  8  Ircd(N.  C.)  £a.  285:  43  N.  H.  m;  60  Miss.  238;  26 
N.  J.  £q.  509;  for  using  funds  for  his  own  benefit,  41  Ala.  409;  55 
Pa.  St.  110.  For  money  received  from  executor,  etc  20  Bull.  455. 
( 6270.    Duties  of  guardian  of  estate  only.  When  ^e 

guardian  is  appointed  to  take  charge  only  of  the  es- 
tate of  a  minor,  his  duties  shall  he  the  same  as  those 
specified  in  the  preceding  section,  excei>t  that  he 
shall  not  he  required  to  perform  the  sixih  duty 
therein  mentioned  when  a  guardian  of  the  person  of 
such  minor  has  heen  appointed.    £55  v.  64, 3  16.] 

g  6271.  Duties  of  guardian  of  the  person,  ete.  When 
a  guardian  is  appointed  to  have  the  custody,  mainte- 
nance, and  education  of  a  minor,  his  duties  shall  he 
as  follows :  Firstr-To  protect  and  control  the  person 
of  his  ward.  Second — To  provide  a  suitable  mainte- 
nance for  his  ward,  when  necessary,  which  shall  be 
paid  out  of  the  estate  of  such  ward  in  the  hands  of  the 

§uiurdian  of  such  estate,  upon  the  order  of  the  guar- 
ian  of  the  person  of  such  ward.  Third— When  such 
ward  has  no  father  or  mother,  or  having  a  father  or 
mother,  and  such  parent  is  unable  or  Tails  to  main- 
tain or  educate  such  ward,  it  shall  be  the  duty  of  the 
guardian  so  appointed  to  provide  for  him  sucn  main- 
tenance and  education  as  the  amount  of  his  estate 
may  justify^  which  shall  be  paid  out  of  the  estate  of 
such  ward  m  the  hands  of  the  guardian  of  such  es- 
tate, upon  the  order  of  the  guarman  of  the  person  of 
such  ward.  Fourth — ^To  obey  and  perform  all  the 
orders  and  judgments  of  the  court  touching  the 
guardianship.    [65  y.  64,  g  16.] 

{  6278.  Eemoval  of  gnardian — His  removal  from  State 
ends  gnardiansliip.  The  probate  court  may  at  any 
time  remove  axiy  guardian,  he  having  thirty  days' 
notice  thereof ,  for  nabitual  drunkenness,  neglect  of 
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his  duties,  incompetency,  fraudulent  conduct,  re- 
moval from  the  county,  or  any  other  cause  which,  in 
the  opinion  of  such  court,  renders  it  for  the  interest 
of  the  ward  that  such  guardian  be  removed:  the 
removal  from  the  State  of  any  person  who  has  been 
heretofore  or  who  may  be  hereafter  appointed  ^ar- 
dian,  shall  of  itself  determine  the  guardianship  of 
such  person.    [55  y.  54,  2  17.] 

Form  of  notice  of  motion.— To ,  guardian  of : 

Sir  :-~You  are  hereby  notified  that  a  motion  has  been  made  in 

the  probate  court  of county,  Ohio,  to  remove  you  from  your 

giiardianahip  of ,  on  the  ground  uat  [hart  stale  the  charge  dis- 

lineUy]  whicn  motion  will  be  neard  on  the day  of .  180—, 

at o'clock  A.  M.,  at  which  time,  unlesB  yon  appear  and  show 

cause  to  the  oontrary,  your  removal  will  be  askea  tor. 

,  Probate  Judge  of  said  county. 

Dated  the , . 

Entry  upon  moHan  toremave  guardian.    [TMe.]   On  the  motion 

of \or  of  the  court,  if  it  be  so,  vHthout  the  movement  of  any  one 

doe,}  to  remove from-such  guardianship,  on  the  ground  that 

[here staie  thecharge asinUu nUice.} 

This  day,  this  motion  came  on  to  be  heard,  and  testimony  be- 
ingproduccd,  and  the  court  being  fully  advised  in  the  premises, 

do  find  that  the  charge  made  against  said  — -,  as  guardian  of , 

is  true,  and  that  said ought  to  be  removed  from  said  guardian- 
ship ;  therefore,  it  is  ordered  by  the  court,  that  said be,  and 

he  is  herebv  removed  from  said  guardianship,  and  his  powers 
and  authority  therein  revoked ;  and  it  ft  further  ordered,  that 

said shall  file  in  this  court  a  full  and  Just  account  of  his 

guardianship,  within days,  and  that  he  also  pay  the  costs 

ncrein,  taxea  at dollars,  and  in  default  thereof,  that  an  exe- 
cution issue  therefor,  against  his  individual  property,  as  upon 
judgments  at  law. 

[j(f  the  court,  hawevert  find  that  the  charge  is  not  nutained,  say.] 

This  day  this  motion  came  on  to  be  heard,  and  the  court  be- 
ing fully  advised  in  the  premises,  do  find  said  charge  against  said 

is  not  sustained,  and  the  said  motion  is  therefore  dismissed. 

And  it  is 'ordered,  that pay  the  costs  herein  taxed  at 

dollars,  within days,  and  In  default  thereof,  that  execution 

issue  therefor,  as  upon  Judgments  at  law. 

See$e017and  note,  20BuU.864:43O.S.86  262G9n;4N.P.278. 

2  6978.  Belease  of  rarety  of  guardian^extent  of  li». 
billty.  Any  surety  of  a  guardian  may,  at  any  time, 
apply  to  the  proper  probate  court  to  be  released  from 
his  bond  of  such  guardian,  by  filing  his  request  there- 
for witih  the  judge  of  such  court,  and  nving  ten  days' 
notice  to  such  g^iardian,  when  application  will  oe 
made  to  such  court  to  release  such  surety ;  and  if 
such  guardian  fail  to  give  new  bond,  as  by  such  court 
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directed,  he  shall  be  removed  and  his  letters  super- 
seded, but  such  original  surety  shall  not  be  released 
until  such  ^ardian  so  gives  bonds,  and  such  original 
surety  shall  be  liable  only  for  the  acts  of  such  guar- 
dian from  the  time  of  the  execution  of  the  original 
bond  to  the  filing  and  approval  by  the  court  of  such 
new  bond.     [55  v.  54,  J  18.] 

Form  0/  entry  rehiring  new  bond,— In  tbo  matter  of  the  gnard- 
ionsh^  of : 

This  day  came ,  a  surety  on  the  bond  of ,  as  guardian 

of ,  and  produced  here  to  the  court  the  notice  to ,  of  bis 

application  to  be  released  as  such  surety,  and  it  being  proved  to 
toe  satisfaction  of  the  court,  that  said  notice  was  duly  given  to 

said ,  by  copv  served  upon  him  personally  by ,  on  the 

day  of ,  189—,  [a  day  ten  or  more  days  h^ore  the  day  oj  the 

hearing,]  it  is  therefore  ordered  shat  said shall  give  a  new 

bond  In  the  sum  of dollars,  as  guardian  as  aforesaid,  condi- 
tioned according  to  law,  with  surety  to  the  acceptance  of  the 
court,  within days. 

Form  of  entry  where  the  bond  ia  approved.— In  the  matter  of  the 
guardianship  of : 

This  dav  came ,  guardian  of ,  and  gave  a  new  bond  as 

such  guardian,  in  the  sum  of dollars,  conditioned  according 

to  law,  with and .  as  his  surctira  thereto,  in  accordance 

with  the  former  order  of  this  court,  which  last  named  bond  and 
sureties  are  approved  by  the  court.  And  it  is  thereupon  ordered 

that  said ,  a  surety  upon  the  former  bond  of  said ,  as 

such  guardian,  be  and^e  is  henceforth  released  upon  said  former 

bond,  for  aud  on  account  of  the  acts  of  said ,  as  guardian  as 

aforesaid,  from  this  time  forth. 

See  g  6204  et  seq.t  6269n. 

Notes.— In  an  action  upon  a  guardian's  bond  for  the  recovery  of 
ilic  amount  found  due  the  ward  upon  a  final  settlement  of  the 
guardian's  accounts  in  the  probate  court,  the  sureties  are  con- 
cluded b^  the  settlement,  in  the  absence  of  fraud  and  collusion 
to  question  its  correctness  or  to  demand  a  re-heaiihg  of  the 
accounts,  44  O.  H.  339.  Sui*ety  discharged  after  embezzlement 
of  guardian  and  new  bond  given  not  oischarged  from  liability 
on  bond.  42  O.  S.  549,  sec  1  C.  C.  R.  285.  Sureties  not  released 
by  ward's  receipt  in  full  to  guardian  after  majority  without 
payment  in  fact,  8  Bull  29.  Jurisdiction  of  superior  court  in 
action  on  guardian's  bond.  Id.  To  maintain  an  action  upon  a 
guardian's  bond  for  monev  of  the  ward  not  paid  over  by  the 
guardian,  the  amount  must  first  be  ascertained  by  the  probate 
court  upon  a  settlement  of  his  accounts,  12  Bull  197;  S8  O.  S. 
480.  The  probate  rx)urt  has  power  to  compel  such  settlement 
by  a  non-resident  guartlianor  on  his  default  to  ascertain  the 
amount  upon  evidence.  Notice  to  him  may  be  as  provided, 
I  6406, 12  Bull  197. 

A  guardian  of  the  person  and  estate  of  a  minor  having  re- 
ceived, after  giving  bond,  money  belonging  to  his  ward  and 
converted  it  to  his  own  use.  the  subsequent  resignation  of  the 
guardian,  and  his  removal  to  and  re- appointment  and  qnalifi- 
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cation  in  another  state  and  filing  an  account  there,  in  which  he 
charged  himself  with  the  amount  found  due  by  the  former  court 
at  the  time  of  his  resignation^  will  not  exonc  :'<re  the  sureties  on 
the  first  bond,  with  respect  to  the  money  so  ;■< inverted,  but  they 
will  be  liable  upon  the  ground  that  the  guanlian  failed  to  faith- 
fully pei'fonn  his  duties.  Nor  will  the  fact  that  before  such 
second  apix)lntment  he  was  selected  by  his  ward  as  her  guard- 
Ian,  operate  to  release  such  sureties,  1  C.  C.  B.  285. 

i  6274.    Besignatioii  of  guardian,  etc.    The  court  by 

which  any  guardian  haa  been  or  may  be  appointed, 

may,  for  reasons  satisfactory  to  such  court,  accept  the 

resi^ation  of  any  such  guardian  and  appoint  another 

in  his  stead.    [55  v.  54,  f  19.] 

Form  0/  rtHgiuUion.— The  undersigned,  heretofore  appointed 

by  this  court  guardian  of ,  says  that  he  has  this  day  filed  a 

full,  true  and  Just  account  of  his  guardianship  up  to  this  time, 
and  now  tenders  his  resignation  ot  such  guardianship,  for  rea- 
sons which  he  wLU  show  the  court,  as  the  court  may  direct. 


ited  the day  of ,  189—. 

Form  of  journal  entry: ^In  the  matter  of  the  guardianship 
of : 

This  day  came  the  said ,  guardian  of ,  and  filed  his  ac- 
counts for  settlement  up  to  this  time,  and  thereupon  tendered 
his  resignation  ai  such  guardian,  which,  for  reasons  satisfactory 
to  the  court,  is  hereby  accepted. 

Form  of  jovmalentry  where  bond  U  not  approved  or  not  given.— Jn 
the  matter  of  the  guardianship  of . 

This  day  being  the  day  fixea  by  the  court,  by  the  former  order 

herein,  when  the  said should  give  a  new  bond  88  guardian 

of ,  In  the  sum  of dollars,  conditioned  according  to  law, 

and  with  sureties  to  the  acceptance  of  the  court,  the  said 

failed  to  give  such  bond ;  it  is  therefore  ordered  by  the  court, 

that  the  said be.  and  he  is  herebv  removed  from  the  said 

guardianship  of  said ,  and  that  his  letters  of  guardianship 

be,  and  are  nereby  superseded,  and  his  powers  as  such  guardian 
henceforward  revoked. 

Form  qf  the  request  to  be  rdeaaed  aa  surety.— To  the  probate  court 
of county.  Ohio : 

The  nnders^ed,  a  surety  on  the  bond  of ,  as  guardian  of 

,  requests  to  be  released  from  said  bond. 

• 

Form  of  notice  to  the  guardian.— To .guardian  of : 

Sir :   On  the day  of ,  189—,  I  filed  with  the  probate 

ludge  of county,  Ohio,  a  request  to  be  released  from  the 

bond  on  which  I  am  surety  for  you,  as  guardian  of .    The 

matter  will  be  heard,  by  said  probate  judge,  on  the day  of 

,  18©—,  at o'clock,  A.  M.  [this  daymusthe  ten  days  from  the 

day  the  notice  is  servedl,  at  which  time  you  must  give  a  new  bond, 
with  sureties  to  be  approved  by  the  court,  otherwise  you  will 
be  removed  from  such  guardianship. 

Dated day  of ,  189—. 

(Signed)  . 
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Form  of  entry  notiing  the  filing  (^  the  request.— In  the  matter  of 
the  fi;uaraian8hip  of : 

Tnis  day  came ,  a  surety  on  the  bond  of ,  as  guardian 

of ,  and  filed  his  written  request  to  be  released  as  such 

surety. 

When  a  gpiarttain  is  superseded  and  another  guardian  ap- 
pointed in  his  stead  proceedings  in  an  action  against  the  former 
as  such  after  he  has  been  superseded  will  not  operate  against 
or  bind  the  ward  or  the  succeeding  guardian,  2  0. 401.  Bee  51 0. 
S.  81. 

}  6875.  OuardianB  duties  enforced.  It  shall  be  the 
daty  of  the  court  by  which  any  guardian  has  been  or 
mav  be  appointed  to  enforce  the  return,  at  the  pre- 
scribed times,  of  all  inventories  and  accounts  required 
to  be  filed  in  such  court  by  such  guardian,  and  also  to 
enforce  the  performance  of  all  other  duties  devolving 
upon  guardians  appointed  by  such  court,  either  with 
or  without  complaint  being  drstniade,  and  thereupon 
to  make  and  enter  such  judgments  and  orders  as  may 
be  requisite  in  any  case  to  promote  the  faithful  and 
correct  discharge  of  the  duties  of  such  guardians,  or 
to  preserve  the  estate  of  minors  for  whom  such 
guardians  may  have  been  or  shall  be  appointed.  [66 
v.  64,  ?  20.] 

Ftmii  of  cOoiicm.— The  State  of  Ohio, county,  as.    Prohato 

Ck>urt.    To .guardian of :  ^  ^^    .^^  ^  ^. 

You  are  hereby  notified  to  appear  farihwuhxpr  on  the 

day  of ,  18B-,  at o'clock  A.  M.]  at  the  office  of  the  pr<^ 

bate  court  of  said  county,  to  answer  why  you  have  not  filed 
your  acccounts  as  guardian  as  aforesaid,  according  to  law  \ot 
according  to  the  order  of  said  court  heretofore  made,  v  m**^* 
order  hM  ban  madt  and  not  complied  with,  or  why  you  have  not 
loaned  the  monay  of  your  said  ward,  according  to  law,  orjtaie 
any  other  failure  of  dviy],  and  to  show  cause  why  you  should  not 
be  removed  from  such  guardianship.  _..*,, 

Witness  my  hand  and  the  seal  of  said  court,  this 

[L.  B.J     ^y  Qf 189—. 

'  ,  ,  Probate  Judge  of  said  Court. 

Jurisdiction  and  power  of  the  court  under  this  section,  41  p.  8. 
206.  Probate  court  has  power  to  compel  the  sctttement  of  ac- 
counts by  a  non-resident  guardian,  or  on  his  default  to  ascertain 
the  amount  upon  evidence.  Notice  to  him  may  be  as  proviaed 
ini  6406,  R.  S.,  12  Bull  197. 

J  6276.  Effect  of  removal  of  ward  from  f tate— and  ap- 
pointment ol  foreign  guardian.  When  a  minor,  for  whom 
a  guardian  has  been  appointed  in  this  state,  shall  re- 
move to  another  state  or  territory,  and  a  guardian  of 
such  infant  shall  be  there  appointed,  the  guardian 
appointed  in  this  state  may  be  removed,  andreouired 
to  settle  his  account  bs  hereinafter  provided.  [56  v. 
54.  9  17.1 
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J  6877.  When  and  under  what  dronmitaiLoei  fho 
guardian  here  may  bo  removed.  Such  removal  shall 
not  be  made  unless  the  guardian  appointed  in  another 
state  or  territory  shall  apply  to  the  probate  court  in 
this  state  which  made  the  former  appointment,  and 
file  therein  an  exemplification  from  the  record  of  the 
court  making  the  foreign  appointment,  containing^  all 
the  entries  and  proceedings  m  relation  to  his  appoint- 
ment, and  his  giving  bona,  with  a  copy  thereof  and 
of  the  letters  ofguardianship,  all  authenticated  as  re- 
quired by  the  act  of  congress  in  that  behidf ;  and  be- 
fore such  application  shall  be  heard,  or  any  action 
taken  therein  by  the  court,  at  least  thirty  days'  writ- 
ten notice  shall  be  served  on  the  guardian  appointed 
in  this  state,  specifying  the  object  of  the  application 
and  the  time  when  the  same  will  be  heard :  provided, 
no  su6h  removal  shall  be  made  in  favor  o*f  any  foreign 
guardian,  unless  at  the  time  of  the  hearing  the  state 
or  territory  in  which  he  was  appointed  has  made  a 
similar  provision  as  to  wards  removing  from  such 
state  or  territory;  and  provided,  further,  that  the 
court  may,  in  any  case,  deny  the  application  unless 
satisfied  that  the  removal  of  the  guardian  appointed 
in  this  state  would  be  to  the  interest  of  tlie  ward. 
[65  v.  7,  i  2.] 

2  6878.  What  to  be  done  if  guardian  here  removed. 
If  the  court,  on  such  hearing,  remove  the  ffuardian, 
the  court  may  cause  all  suitable  orders  to  l>e  made 
dischar^ng  the  resident  guardian,  and  authorizing 
the  pa3ring  over  and  delivery  to  the  foreign  euardian 
all  moneys  and  other  property  in  the  hancb  of  the 
resident  guardian  after  his  settlement.    [65  v.  7,  {  2.] 

i  6879.  When  foreign  guardian  of  foreign  ward  may 
demand  or  reoeive  property  of  his  ward  in  this  Btate.  In 
any  case  in  which  a  guardian  not  appointed  in  this 
State  and  his  ward  are  both  non-residents  of  this 
State,  and  the  ward  is  entitled  to  money  or  other 
property  in  the  lawful  custody  of  any  executor,  ad- 
ministrator, or  other  person  in  this  State,  such  guar- 
dian may,  by  the  order  of  the  probate  court  of  the 
proper  county,  upon  filing  therein  the  proofs  named 
in  the  second  preceding^  section,  and  giving  notice  to 
such  custodian  as  therein  prescribed,  be  permitted  to 
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demand,  receive,  or  recover,  by  suit,  such  money  or 

other  property,  and  remove  the  same,  unless  the 

terms  of  limitation  attending  the  right  by  which  the 

ward  owns  the  same,  conflict  with  such  removal.    [65 

V.  7,  i  1.] 

Foreign  guardian  ineligible  to  appointment  as  such  in  Ohio 
^'ill  not  be  permitted  to  collect  money  due  the  ward  in  this 
State,  19  Bull.  106.  Can  not  gue  in  Federal  court  of  another 
State.  37  Bull.  291. 

J  6380.  Bale  of  pci renal  and  real  estate  of  minora— 
One  application  for  sale  of  real  estate  of  two  or  more 
wards — Two  or  more  guardians  may  join.  The  guardian 
of  the  person  and  estate,  or  of  estate  only,  shall  have 
power,  when  for  the  interest  of  the  ward,  to  sell  all 
or  any  part  of  the  personal  estate  of  the  ward*  and 
whenever  necessary  for  the  education,  support,  or 
payment  of  just  debts  of  any  minor,  or  for  the  dis- 
charge of  any  liens  on  the  real  estate  of  such  minor, 
or  whenever  the  real  estate  of  such  minor  is  suffer- 
ing unavoidable  waste,  or  a  better  investment  of  the 
value  thereof  can  be  made,  and  the  court  shall  be 
satisfied  that  a  sale  thereof  will  be  for  the  benefit  of 
any  minor,  the  probate  court  by  which  a  jniardi.in  of 
the  person  and  estate,  or  of  the  estate  onlv,  has  been 
appointed,  may,  on  the  application  of  such  guardian, 
order  the  real  estate  of  such  minor,  or  a  part  thereof, 
situate  in  this  State,  to  be  sold ;  and  where  any  per- 
son is  such  guardian  for  two  or  more  minors  whose 
real  estate  is  owned  by  them  jointly,  or  in  common, 
the  guardian  may  in  one  application  ask  for  the  sale 
of  the  interest  of  all  or  any  number  of  his  wards  in 
such  real  estate;  and  where  different  persons  are 
guardians  of  minors  so  interested  jointly,  or  in  com- 
mon, in  the  same  real  estate,  such  guardians  may 
join  in  one  application ;  and  on  the  hearing,  in  either 
case,  the  court  may  authorize  the  sale  of  the  interest 
of  one  or  more  or  of  all  such  wards,  as,  in  its  discre- 
tion, it  may  deem  right  and  proper.    [56  v.  88,  §  22; 

Personalty  can  be  sold  without  order  of  court,  4  Bull  1031.  A 
guardian  has  no  power  in  this  state  to  sell  the  real  estate  of  his 
ward  except  by  order  of  the  probate  court  in  a  proceeding  prop- 
erly iinstitutea  for  that  purpose ;  certainly  no  power  to  give  it 
away  eyen  for  public  use  and  perfect  the  gift  by  the  execution 
and  delivery  of  a  deed,  39  0.  S.  61.  Where  one  buys  of  a  guardian 
notes  bearing  on  their  face  the  marks  of  a  trust  fund  or  is  put 
upon  inquiry ;  and  if  he  buys  under  circumstances  fairly  indi- 
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eating  that  they  were  sold  against  the  interests  of  hl«  ward  ho 
gets  no  title  from  the  guardian  who  misappropriates  the  proceeds 
of  the  sale.  40  O.  S.  87.  The  power  given  the  common  pleas  court 
under  g  96  of  the  act  of  1816,  2  Chase  (935),  to  appoint  guardiaus 
of  minors  and  to  sell  their  real  estate,  did  not  authorize  the 
court  to  sell  the  lands  of  an  infant  Jcim  covert  u];>on  the  applica- 
tion of  her  husband,  86  0. 8.  549. 

The  power  to  sell  real  estate  does  not  exist  independent  of 
statute,  88  Mo.  18;  47  N.  Y.  21;  6  K.  I.  296;  6  Hili  (N.  Y.)  416;  14 
S.  A  K.  485;  18  Gratt  rVa.)  651,  see  80  Mich.  336;  86  la.  521;  19 
111.  296.  The  statute  must  be  strictly  followed,  20  Cal.  862;  2i  la. 
131;  41  Pa.  St.  120;  47  111.  278;  2  Pet.  (U.  S.)  167;  26  Mo.  5^1. 
Conversion  of  ward's  real  estate  into  personal  does  not  aller 
course  of  descent,  16  Bull  271. 

2  6881.  Petition  for  lale  of  real  estate.  Such  appli- 
cation for  sale  of  real  estate  shall  be  by  petition,  wnich 
shall  set  forth,  specifically :  First— The  value  and 
character  of  all  personal  estate  belonging  to  such 
ward  that  has  come  to  the  knowledge  or  posses- 
sion of  such  guardian.  Second — The  disposition  made 
of  such  personal  estate.  Third — ^The  amount  and 
condition  of  such  ward's  personal  estate,  if  any,  de- 
pendent upon  the  settlement  of  any  decedent's  es- 
tate, or  the  execution  of  any  trust.  Fourth— The 
annual  value  of  the  real  estate  of  the  ward,  with  a 
pertinent  description  of  such  real  estate.  Fifth - 
The  amount  of  rent  received,  and  the  application 
thereof.  Sixth — The  proposed  manner  of  re-invcFt- 
ing  the  proceeds  of  the  sale,  if  asked  for  thatpurposo. 
Seventh — Each  item  of  indebtedness,  or  the  amount 
and  character  of  the  lien,  if  the  sale  is  prayed  for  the 
discharge  thereof.  Eighth — The  age  of  the  ward, 
where  and  with  whom  residing.  Ninth — If  there  be 
no  personal  estate  belonging  to  such  ward  in  poses- 
sion  or  expectancy,  and  none  has  come  into  the  hands 
of  such  guardian,  and  no  rents  hav  been  received> 
the  fact  shall  be  stated  in  the  petition :  If  it  Is  de- 
sired that  the  land  sought  to  be  sold,  or  any  part 
thereof,  shall  be  laid  out  in  town  lots,  that  fact  sliall 
be  stated  and  the  reasons  therefor,  and  the  manner 
in  whicli  the  same  is  to  be  laid  out. 

Contents  of  petition.   26  0.  S.  686. 

Form  of  r)€tmon,—[TUle.]    Your  petitioner,  ,  represents 

that  be  is  the  duly  appointed  and  qualified  guardian  of , 

now  of  the  sge  of years,  and  resiaing  with ,  at . 

[^  there  never  uw  any  pemonal  property,  say :]  That  no  personal 
estate  of  any  kind,  belonging  to  .said  ward,  ever  came  to  the  pea- 
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seaslon  or  knowledge  of  the  petitioner.  [Bid  (f  there  ever  wm  any 
perwmal  eslate,  then  aay,  instead  qf  the  above :]  That  all  of  the  per- 
sonal estate  belonging  to  said  ward,  that  ever  came  to  the  pos- 
session or  knowleoige  of  the  petitioner,  consisted  of  [here  describe 
it  generally;  as,  farming  implements,  horses,  caUlr,  notes.,  moneys, 
Inmds  and  mortgages,  state  stocks,  bank  stock,  etc.,  etc.],  and  was  of 

the  value  of dollars.    That  the  petitioner  has  disposed  of 

Bald  estate  in  full  [or  if  in  part  only,  say,  to  the  amount  of 

dollarsl,  aa  follows,  to  wit:  Expended  for  said  ward,  in  clothine, 
dollars ;  boarding, dollars ;  tuition,  books,  etc., dol- 
lars: in  payment  of  a  certain  mortgage  held  by ,  upon  lot 

No.  — ,  In  Cincinnati,  Ohio, dollEirs ;  for  taxes  on  same  lot, 

dollars ;  paying  mechanics'  lien  thereon, dollars  [and  so 

of  any  other  general  expenditure]. 

That  there  is  no  personal  estate  of  said  ward  dependent  upon 
the  settlement  of  any  decedent's  estate  or  the  execution  of  any 
trust,  nor  In  expectancy  [or  if  the  fact  be  otherwise,  instead  of  the 

above,  say,  That  there  will  be  the  amount  of dollars,  or  an 

amount  not  yet  ascertained,  supposed  to  be  about dollars, 

coming  to  said  ward  from  the  estate  of ,  not  yet  finally  set- 
tled :  or  stuih  an  amount  will  be  due  to  said  ward  from  the  trust 
estate  in  the  hands  of ,  who  was  made  trustee  by ]. 

That  said  ward  is  the  owner  of  the  fee  simple  [or  life  estate  or 
leasehold,  as  the  case  may  be]  of  the  following  described  real  es- 
tate, situate  in county,  Ohio,  and  described  as  follows,  to 

wit:    [Here  describe  it  by  mdes  and  bounds],  which  real  estate  is 

worth,  annually, dollars  [or  if  wild  land,  say,  which  is  wild 

land,  and  yields  no  income]. 

That  the  petitioner  has  received dollars,  in  rents,  from 

nil  the  real  estate  of  his  ward,  and  has  expended  the  same  aa 

follows :   In  repairs, dollars ;  taxes  on  real  estate. dot 

lare  [rfc.,  <te.,  as  the  faets  are,  and  if  any  numey  <•  remomfaf .  oil 
hand,  so  state,  and  the  amowU;  or  if  aU  the  lands  yield  no  tneaiM  at 
aU,  say.  instead  of  the  above,  That  the  petitioner  has  received  no 
rents  whatever  from  any  of  said  ward's  real  estate]. 

That  the  sale  of  said  real  estate  is  necessary  for  the  mainte- 
nance and  education  of  said  ward  [or  if  U  is  propmed  to  reinvest 
the  mfwey  arising  from  the  sale,  say  or  add,  That  the  petitioner 
believes  It  will  oe  for  the  interest  of  said  ward  to  sell  said  real 
estate  and  reinvest  the  money  aristng  therefrom  in  {stau  stocks, 
loans  upon  mortgage,  or  othenuise)].  _,     .      ,  ^^^ 

That  said  ward  is  indebted  to  [ for  necessaries  in  doihing, 

in  the  sum  of doUars ;  to for  boarding, dollars ;  to 

for  tuition, dollars,  etc.] ;  [or  if  the  fact  be  so,  say,  There  is  no 

Indebtedness  of  the  said  ward].  .       _. 

That has  a  lien  on  said  real  estate;,  by  way  of  mortgage,  to 

secure  the  sum  of dollars  now  due  [or  not  yet  doe,  as  the  case 

may  be],  and has  a  mechanics'  lien  for doUars,  which 

accrued  In  the  lifetime  of ,  father  of  said  ward  [or  if  no  hcM 

exist,  say.  There  are  no  liens  upon  said  real  estate  to  the  knowl- 
edge of  the  petitioner].  ^     ,         ,  ,«.  ^         _j^ 

[If  there  be  a  widovj's  dower  on  the  land,  say ;]  That ,  widow 

of ,  has  a  dower  estate  in  said  lands.  ,      .  .,  .v      i_ 

Your  petitioner  therefore  prays  that  said [and  if  there  oe  a 

widow,  or  persons  holding  liens,  add  their  names]  may  be  made  de- 
fendant [or  defendants,  as  the  case  may  be]  to  this  petition,  [y 
there  be  a  widow  and  Uenholders,  add.  That  dower  may  be  set  off  to 
said  widow  and  the  rights  and  liens  of  said  Ifenholders  may  m 
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ndjustedl,  and  that  your  petitioner  may  be  ordered  to  sell  said 
real  estate  [and  if  it  is  proposed  to  ninvest  the  numey,  add,  and  to 
reinvest  the  money  arising  therefrom  a«  hereinbefore  propo«ed, 
and  for  all  other  proper  relief,  etc]. ,  Ouardlan,  etc. 

IVeHficatUm.] 

RequisiteB  of  petition,  26  O.  8.  686. 

{  6St8.  Kotioe  of  filing  petition,  eto.  Upon  such  pe- 
tition beine filed,  verified  by  the  oath  of  the  guardian, 
the  conrt  shall  order  the  petitioner  to  give  notice  to 
his  ward,  to  the  husband  or  wife  of  such  ward,  and 
to  all  persons  entitled  to  the  next  estate  of  inheritance 
in  sudi  real  estate,  who  shall  be  defendants  to  the 
petition  of  the  filing  and  demand  thereof,  and  the 
time  when  the  same  shall  be  heard,  in  such  manner 
as  to  the  court  shall  seem  reasonable  and  proper;  but 
only  ^e  ward  and  husband  or  wife  of  such  ward 
need  be  so  notified  or  made  defendants,  unless  the 
said  estate  came  to  such  ward  by  devise,  descent  or 
deed  of  gift  from  an  ancestor,  and  if  such  ward  has 
then  living  a  brother  or  sister  of  the  half-blood  and  of 
the  blood  of  such  ancestor,  or  their  legal  representa- 
tives ;  and  in  such  proceeding  the  right  and  expec- 
tancy of  dower  of  the  husband  or  wife  of  such  ward  in 
such  premises,  may  be  released  in  the  manner  and 
otherwise  treated  and  dealt  with  as  is  provided  in 
section  6306  of  the  Beviaed  Statutes.    [86  v.  107.] 

Entry  of  order  as  to  notiee,—{  TtUeJ]  This  day  came  the  said 

as  guardian  of ,  and  filed  his  petition,  duly  verified,  asking 

for  the  sale  of  the  real  estate  of  his  said  ward ;  whereupon  it  is 

by  the  court  ordered,  that  said shall  cause  notice  thereof  to 

be  ffiyen  to  said {and  also  to ,  if  there  be  a  hutband  or  w{fe, 

and  to and ,  perwns  entiikd  to  next  estate  of  inherUance],  in 

writing,  personallv,  or  if  that  cannot  be  done,  then  by  leaving 

copies  thereof  at  their  usual  place  of  residence, weeks  [or 

days]  before  the  dav  of  the  hearing  of  said  application  to  sell 
said  real  estate ;  which  time  of  hearing  \b  hereby  fixed  by  the 
court,  for  the day  of ,  189—,  at o'clock,'.A.  M. 

Form  of  notice  to  defendanti.— To . , ,  and : 

You  are  hereby  notified  that  on  the day  of ,  189—, 

,  as  guardian  of ,  filed  in  the  probate  court  of county, 

Ohio,  a  petition,  the  object  and  praver  of  which  is,  to  procure 
said  court  to  order  the  sale  of  the  real  estate  of  the  said ,  situ- 
ate in  the  county  of ,  Ohio,  and  described  as  follows,  to  wit: 

[Here  dacribe  U  as  in  the  petUion;  and  if  the  prayer  is,  -to  reinvest  • 
the  money,  add^  and  to  authorize  the  said  guaraian  to  reinvest  the 
funds  in  \ftere  state  the  manner  named  in  the  petition)]. 

The  application  therefor,  will  be  for  a  hearing  by  said  court, 

on  the dav  of ,  189—,  at o'clock  A.  M.,  at  which  time, 

uuleas  you  show  cause  to  the  contrary,  an  order  will  be  asked  as 
prayed  for  in  said  petition. 

(Signed) ,  Qnardlaa  of  — . 

Dated  tbla  —  day  of — ,  189*. 
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2  6283.  Hearing  of  petition — AppraiserB-^Bnryey  into 
town  lots.  At  the  time  appointed  for  the  hearing  of 
said  petition,  and  beinfi[  satisfied  that  the  notice 
named  in  the  last  preceding  section  has  been  given, 
and  that  such  real  estate  ought  to  be  sold,  the  court 
shall  appoint  three  freeholders  of  the  county  in 
which  said  real  estate  shall  be  situated,  who  are  not 
of  kin  to  the  petitioner,  to  appraise  said  real  estate ; 
and  if  such  petition  seeks  to  have  the  land  or  any 
part  thereof  laid  out  into  town  lots,  and  the  court 
finds  that  it  will  be  to  the  advantage  of  the  ward  to 
have  the  same  done,  the  court  shall  also  authorize 
the  survey  and  platting  of  the  land  for  that  purpose. 
[56  V.  88,  {  25 ;  52  v.  76,  i  2.] 

Judgment  and  order  to  appraise,  see  $  6165. 

J  6284.  Oath  of  appraiBon,  Said  appraisers  shall 
take  an  oath  to  truly  and  impartially  appraise  said 
real  estate  at  the  fair  ciish  value,  which  oath  shall  be 
indorsed  on  the  certificate  of  their  appointment,  or 
order  of  sale  issued  by  the  court    [55  v.  54,  §  26.] 

Form  of  ocUh  of  appraiBcn.— The  state  of  Ohio. county,  ss : 

We, , , ,  the  within  named  appraisers,  heing  duly 

sworn,  severally  say,  that  we  will,  upon  actual  view  of  the  prem- 
ises [if  dower  iaiobe  assigned,  my,  honestly  and  impartially  assign 
said  dower  therein,  and]  truly  and  Impartially  appraise  said  real 
estate  at  its  fair  cash  value,  in  pursuance  oi  the  order  of  said 
court.  . 


Sworn  to  and  subscrlhed  before  me  this day  of ,  A.  D., 

18d— .  Probate  Judge,  etc. 

Form  of  apprainement  and  assignment  of  dower.— In  obedience  to 
the  order  of  the  court  hereto  attached,  being  first  duly  sworn, 
and  upon  actual  view  of  the  premises  therein  described,  we,  the 

undersigned  appraisers,  do  [set  off  and  assign  to ,  widow, 

etc.,  for  her  dower  estate  in  said  real  estate,  so  much  thereof  as 
is  contained  within  the  following  bounds,  to  wit:  Here  give  the 
particvlar  description,  by  metes  andoounds ;  or  sayj  if  the  case  be  so, 
we  do  find  that  a  division  thereof  can  not  be  made  by  metes 

and  bounds,  and  do  therefore  set  off  and  assign  to  said ,  aa 

and  for  her  dower  therein,  the  sum  of dollars  yearly,  during 

her  life,  that  being  one-third  of  the  clear  annual  rente,  issues, 
and  profits  of  said  real  estate.]  And  we  do  estimate  the  real  cash 
value  of  said  real  estate  [encumbered  by  said  dower  so  assigned] 

at dollars. 

Signed  by  the  appraisers, 

§6886.  Onardian  to  ezecuto  additional  bond  before 
Ml6>  Upon  the  appraisement  of  said  real  estate  being 
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filed,  signed  by  eaid  appraisers,  the  court  shall  require 
such  guardian  to  execute  a  bond,  with  sufficient  tree- 
hold  sureties,  at  least  two  in  number  in  addition  to 
the  principal,  payable  to  the  state  in  double  the  ap- 
praised value  of  such  real  estate^  with  condition  for 
the  faithful  discharge  of  his  duties,  and  the  faithful 
payment  and  accounting  for,  of  all  moneys  arising 
from  such  sale  according  to  law,  which  bond  shall  be 
additional  to  that  given  by  the  said  guardian  at  the 
time  of  his  appointment;  and  no  court  shall  have 
power  to  waive  the  giving  of  said  additional  bond,  nor 
jurisdiction  to  order  the  sale  of  such  real  estate  until 
the  same  shall  have  been  given.  [90  v.  293 ;  65  v.  54, 
827.] 

Form  of  report  of  appraiBers,  Bee  alao  under  2  6167. 

IFoUow  farm  under  2  6150  to  *  and  continibe.]  The  con- 
dition of  the  above  obligation  is  sach  that  whereas,  the  above 
bound  A,  B.  was  heretoxore  appointed  guardian  of  the  estate 
of  X.  Y.,  a  minor  child  of  county,  Ohio;  and  which  ap- 

pointment the  said  A.  B.  accepted  and  gave  bond  and  took  the 
oath  required  by  law. 

And,  whereas,  the  said  A.  B.  as  such  guardian  has  made 

application  to  the  probate  court  of county  for  an  order 

to  sell  certain  real  estate  of  said  minor  which,  under  pro- 
ceedings in  said  court  duly  had,  has  been  appraised  at  the  sum 
of— — dollars. 

And,  whereas,  said  court  has  ordered  said  A.  B.  to  execute 
a  bond  as  such  guardian  according  to  the  statute  in  such  cases 
made  and  provided. 

Now,  therefore,  if  the  said  A.  B.  shall  faithfully  discharge 
his  duties  as  guardian  of  the  aforesaid  X.  Y.  and  shall  faith- 
ful ly  make  payment  and  account  for  all  moneys  arising  from 
Biicn  sale  according  to  law,  then  this  obligation  to  be  void;  other- 
wise to  remain  in  full  force.  [Signed.] 

Executed  in  presence  of 

i  6886.  Order  of  sale  of  real  estate— private  sale  when 
— claying  out  in  town  lots.  Upon  such  bond  being  filed 
and  approved  by  the  court,  it  shall  order  the  ^e  of 
such  real  estate,  at  auction,  for  not  leas  than  two- 
thirds  of  the  appraised  value  thereof,  providing  in  the 
order  for  reasonable  notice  and  the  place  of  such  rale 
in  the  county  in  which  such  real  estate  shall  lie ;  and 
the  credit  to  be  given  for  the  payment  of  the  purchase 
money,  and  the  deferred  payments  of  the  purchase 
money  shall  be  secured  by  a  mortoage  executed  by 
the  purchaser  on  the  real  estate  sold,  and  they  shall 
bear  interest  at  the  legal  rate  per  annum  from  the  day 
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of  sale,  payabfe  annually:  provided,  however,  that  if 
it  la  made  to  appear  to  such  probate  court  that  it  will 
be  more  for  the  interest  of  said  ward  to  sell  such  real 
estate  at  private  sale,  it  may  authoris^e  said  guardian 
to  sell  the  same  at  private  sale,  either  in  whole  or  in 
parcels,  and  upon  such  terms  of  payment  as  may  be 
prescrioed  by  the  court ;  and  in  no  case  shall  such 
real  estate  be  sold  at  private  sale  for  less  than  the  ap- 
praised value  thereof ;  and  if  the  petition  includes  an 
application  for  the  laying  out  into  town  lots  of  the 
land  to  be  sold,  or  any  part  thereof,  and  the  court  ap- 
prove the  survey  and  plat  made  for  that  purpose,  the 
court  shall  also  authorize  the  guardian,  on  behalf  of 
his  ward,  to  sign,  seal,  and  acknowledge  the  plat  in 
that  behalf  for  record  according  to  law.  [64  ▼.  14, 
{  28;  56  V.  88,  8  26 ;  62  v.  76,  H  1,  2,] 

I  ormM.— Order  for  public  or  private  sale  g  6161  .—Notice  of  sale 
a  6150.  Sale  of  land  without  giving  bond  not  void,  420.  S.  S54; 
96  Id,  636;  16  Bull.  39. 21  itf.  96 ;  129  U.  S.  86. 

2  6887.  Beport  of  aale,  oonllrmation  and  deed.  Upon 
the  return  of  the  order  of  sale  issued  by  the  court, 
such  guardian  shall  make  report  of  the  sale  by  him 
made;  whereupon  the  court,  on  being  satisfied  that 
such  sale  was  fairly  and  legally  made,  shall  confirm 
the  same,  and  order  the  petitioner  to  execute  a  deed 
of  conveyance  for  the  real  estate  so  sold,  upon  the 
purchaser  securing  the  deferred  payments  of  the 
purchase  money  in  the  manner  prescribed  in  the  last 
preceding  section.    [56  v.  54,  i  29.] 

Fornu.— Report  of  sale;  when  no  sale  efTectcil.  Onler 
of  re-appraisement,  $  6162.  Confirmation,  etc.,  and  deed, 
$  6162.  Doctrine  of  caveat  eviptor  applies,  32  G a.  876 :  86  111 .  528 ; 
I  Neb.  254 ;  8  O.  S.  277;  13  Pa.  St.  IM;  9  Wheat.  (U.  9. )  116;  see 
8  Mass.  162;  10  O.  S.  657;  52  Am.  Dec.  463;  9  Cal.  181. 

Form  of  order  of  cor^firmaHon.  [TUU.]— This  day  this  cause  came 
on  to  be  heard,  upon  the  motion  of  the  petitioner  to  confirm  the 
sale  made  in  obedience  to  the  order  heretofore  made  in  this 
case ;  and  the  court  having  carefully  examined  the  proceedings 
of  petitioner  upon  said  order  of  sale,  and  rinding  them  in  ful 
matters  correct,  and  being  satisfied  that  said  sale  was  fairly  and 
legally  made,  it  is  ordered  that  the  same  be,  and  is  hereby  ap- 
proved and  confirmed;  and  it  Is  further  ordered,  that  the  said 
Etitioner  make  a  deed  of  said  real  estate  to  the  said  purchaser, 
'  purchasers,]  of  all  the  right,  title  and  interest  of  the  said 
and  to  said  lands,  upon  the  said  purchaser  [or  purchasers]  ex- 
ecuting to  the  said a  mortgage  upon  the  premises,  to  secure 
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the  deferred  vayments  of  the  purchase  money,  with  Inierest  at 
the  rate  of  six  per  centum  per  annum,  payable  annually. 

And  it  Is  fmther  ordered,  that  the  petitioner  pay  the  costs 

of  these  proceedings,  taxed  at dollars,  out  of  said  money 

for  which  said  land  was  sold,  within days,  and  in  default 

thereof,  that  execntion  issue  therefor  against  the  property  of 
said ,  as  upon  judgments  at  law. 

Qwxrdiam?i  (leaf.— Whereas,  heretofore,  to  wit :  on  the day 

of ,  189—, .  the  duly  appointed  and  qualified  guardian  of 

,  a  minor,  filed,  as  such  guardian,  in  the  probate  court  of 

county,  OhiOt  being  the  court  by  which  he  was  so  appointed,  a 
petition  against  his  said  ward,  asking,  upon  legal  cause  therein 
set  forth,  for  an  order  to  sell  the  following  decsribed  real  estate, 
belonging  to  said  ward  in  fee  simple,  \or  for  life,  or  oOienoiat,  as 

the  caae  may  be.]  situate  in  the  county  of ,  Ohio,  that  is  to  say, 

[here  descrihe  tne'recU  estate  5y  Tnetes  arid  bounds,  etc,]  And  whereas, 

the  said ^was  duly  notified  of  the  pendency  of  said  petition, 

and  the  objects  and  prayer  therein.  And  whereas,  upon  pro- 
ceedings duly  had  thereon  in  said  court,  it  was,  on  the day 

of ,  A.  D.,  189—.  by  said  court  ordered  that  the  said should 

proceed  to  sell  said  real  estate  according  to  law,  at  public  vendue, 

upon  giving days  notice  of  the  time  and  place  of  such  sale. 

And  whereas,  the  said ,  in  accordance  with  said  order,  made 

such  sale  at  the  door  of  the  court  house,  [or  on  the  premises,  i/ 

it  be  so,]  on  the day  of ,  A.  D.,  189—,  to ,  lor  the  sum 

of dollars,  he  being  the  highest  and  best  bidder  therefor, 

and  that  being  more  than  two-thirds  the  appraised  value  thereof. 

And  whereas,  the  said made  return  of  nis  said  proceedings 

and  sale  to  siEdd  court,  and  the  said  court  having  carefully  ex- 
amined the  same,  on  the day  of ,  A.  D.,  189—.  fludine 

the  same  correct,  did  approve  and  confirm  the  same,  and  ordered 

the  said to  make  a  deed  of  said  real  estate  to  the  purchaser 

thereof. 

Now,  therefore,  be  ii  known,  that  by  virtue  of  the  powers 

conferred  on  the  said ,  by  law,  as  guardian  as  aforesaid  of 

the  said .  and  by  virtue  of  the  powers  and  authority  given 

said in  the  proceedings  and  orders  aforesaid,  and  in  consid- 
eration of  the  said  sum  of dollars,  by  the  said paid,  and 

secured,  according  to  law,  to  be  paid  to  the  said ,  as  enard- 

ian  aforesaid,  the  said has  bargained  and  sold,  ana  does 

hereby  sell  and  convey  unto  the  said ,  his  heirs  and  assigns 

forever,  all  the  right,  title,  interest,  claim  and  demand  of  the 

said' ,  in  law  and  equity,  in  and  to  the  real  estate,  lands  and 

tenements  above  described. 

To  have  and  to  hold  the  same  to  him,  the  said ,  his  heirs 

and  assigns  forever,  in  as  full  and  as  ample  a  manner  as  the  said 

.  or  the  said ,  as  guardian  aforesaid,  might,  could,  or 

ought  to  convev  the  same. 

In  witness  whereof,  the  said ,  as  guardian  as  aforesaid,  has 

hereto  set  his  hand ,  this day  of ,  A.  D.  180—. 

(Signed.)  , 

Guardian  of . 

The  state  of  Ohio, county,  ss  : 

Before  me,  the  undersigned,  a  notary  public  [or  justice  of  the 
peace,  or  other  officer  atUhonsed  to  take  the  acknoiDledgments  of  deeds], 

personal] V  came  the  above  named .  and  acknowledged  the 

signing  o{  the  foregoing  deed  to  be  his  voluntary  act  and  deed, 
as  gue^rdlan  of  the  said . 
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Wiraess  my  hand  and  official  seal,  this day  of ,  A.  D. 

(Signed.)  , 

Not.  Pub Co.,  Ohio. 

{  6288.  Guardian's  compensation.  Every  guardian 
shall  be  allowed,  by  the  court  settling  his  account, 
the  amount  of  all  his  reasonable  expenses  incurred 
in  the  execution  of  his  trust ;  and  also  such  compen- 
sation for  his  services  as  the  court  shall  deem  reason- 
able.   [66  V.  64,  8  30.] 

See  $  6188.  Lobs  thix>ugh  Ignorance  vlicn  acting  i  ngood  faith 
docs  not  deprive  guaixlian  of  ali  compensation,  12  Bull  69,  see 
15  Pick.  471:  66  N.  C.  266;  11  Vt.  12S:  84  Ala.  442;  3  Johns  Ch.  4S: 
29  Ga.  768;  82  Me.  159;  46  Pa.  St.  847;  46  Vt.  678;  28  Ark.  47;  U 
Qratt  ( Va.)  608.  21  Bull  861 ;  2  N.  P.  382. 

2  6289.  EfTeot  Of  MB  setaoment  with  eomt— review  of 
•aoh  settlement.  The  settlement  made  in  the  probate 
court  of  the  accounts  of  a  guardian  shall  be  final  be- 
tween him  and  his  ward  unless  an  appeal  be  taken 
therefrom  to  the  court  of  common  pleas  in  tlie  man- 
ner provided  by  law,  saving,  however,  to  subsequent 
guardians  during  the  minority  of  his  ward,  or  to  anv 
such  ward,  at  any  time  within  two  years  after  such 
ward  shall  arrive  at  full  age,  the  right  of  opening  and 
reviewing  such  settlements  for  fraud  or  manifest 
mistake  oy  civil  action  in  the  court  of  common 
pleas  of  the  county  in  which  such  settlement  was 
made,  or  the  county  where  such  former  guardian  may 
reside  when  the  petition  is  filed  at  the  option  of  the 
plaintiff  in  such  action.    [91  v.  62 ;  66  v.  64,  |  31.1 

Form  of  journal  entry  of  conftrmaUon  of  acoounti.    [TUie.] 

Notice  of  the  filing  of  the  accounts  of ,  as  guardian  of , 

heretofore  tiled  for  partial  [or  flnalj  settlement,  having  been  duly 
given  by  publication  in ,  a  newspaper  of  this  county  for  by- 
posting  the  same  upon  the  door  oi  the  court  house  of  •this 
county],  and  this  day  being  the  day  named  therein  for  a  hearing 
of  said  accounts,  the  same  this  day  came  on  to  be  heard,*  and 
no  exceptions  thereto  being  filed,  tne  court  carefully  examined 
the  same,  and  finding  them  in  all  things  true  and  correct,  it  is 
ordered  that  the  same  be  and  they  are  hereby  confirmed  and 
settled. 

And  the  court  do  further  find,  that  there  is  in  said  guardian's 

hands,  a  balance  of dollars,  of  said  ward's  money,  [and  if 

on  final  settlement,  add  which  he  is  hereby  ordered  to  pay  to  said 
,  or  whomsoever  ia  entitled  thereto.] 

Or  if  there  be  exceptions  filed  and  overruled,  begin  aithe^  and  say : 

Upon  the  accounts  and  exceptions  thereto  filed  by ,  and 

having  heard  the  testimony,  and  the  court  being  fuUy  advised 
in  the  premises,*  do  find  the  said  exceptions  are  not  well  taken, 
but  that  said  account  is  true  and  correct,  whereupon  it  is  ordered, 
that  the  same  be  and  they  are  hereby  confirmed  and  settled. 
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And  the  court  farther  find,  that  there  Is  remaining  in  the  hands 

of  said  guardian,  a  balance  of dollars  of  his  ward's  money  ; 

[and  if  on  final  detUement,  add,  which  he  is  hereby  ordered  to  pay 
to  whonuoever  is  entitled  thereto.] 

Or  if  the  exixptioni  art  aUowedf  proceed  at  in  the  last  form  to  the^f 
and  then  say : 

Do  find  that  the  exceptions  are  well  taken,  and  they  are  there- 
fore allowed ;  and  the  court  do  further  find,  that  in  all  else,  the 
said  accounts  are  true  and  correct ;  whereupon  it  is  ordered  that 
the  items  objected  to  in  said  exceptions  be  not  allowed  in  said 
accounts,  and  that  in  all  things  else  the  same  be  and  they  are 
hereby  confirmed  and  settled.  And  the  court  further  find  that 
there  is  remaining  in  the  said  guardian's  hands  a  balance  of 
dollars  of  his  said  ward's  moneys ;  [if  on  final  settlement,  con- 
clude as  btfore.} 

Settlement  final  unless  appealed  from,  32  O.  S.  18.  Sureties 
concluded  by  settlement.  44  O.  S.  839.  Their  liability  not  aflTected 
by  correction,  35  O.  8.  550,  see  fi269n.  EfTect  of  statute  of  limita- 
tations  in  settlement,  5  Bull  753.  Liability  of  substituted  surety, 
42  O.  S.  549.  Upon  closing  his  final  account  in  the  probate  court, 
an  amount  being  due  his  ward,  the  guardian  inducpd  her  to  sign 
a  receipt  for  the  money  as  though  paid,  agreeing  to  be  responsi- 
ble to  ner  for  said  amount  with  interest.  It  was  held  an  action 
could  be  maintained  upon  such  agreement  by  the  ward  and  the 
sum  actually  due  from  the  guardian  recovered  without  in  any 
way  opening  or  reviewing  the  accounts  which  had  been  settled 
in  the  probate  court.  28  O.  8. 157. 

2  6290.  Foreign  minon  and  gnardians ;  their  righti 
in  this  state.  Sale  of  their  lands.  Additional  security. 
Minors  living  out  of  this  state  and  owning  lands 
within  the  same  shall  be  entitled  to  the  benefit  of 
this  act;  and  guardians  of  minors  residing  out  of  this 
state,  who  have  been  appointed  according  to  the  laws 
of  the  state  or  territory  where  thejr  may  reside,  shall 
have  the  right  to  brin^  and  maintain  actions  and 
enforce  the  collection  of  judgments,  rendered  in  such 
cases  in  their  favor,  in  the  same  manner  and  to  the 
same  extent  that  they  could  do  if  they  had  been  ap- 
pointed under  the  laws  of  this  state,  upon  givine 
security  for  the  costs  which  may  accrue  in  such 
actions,  in  the  same  way  other  non-residents  are 
obliged  to  do  under  the  laws  of  this  state.  All  appli- 
cations for  the  sale  of  real  estate  bv  guardians  of 
minors  who  live  out  of  this  state  shall  be  made  in  the 
county  in  which  the  land  is  situate  *,  or,  if  situate  in 
more  counties  than  one,  then  in  one  of  the  counties 
in  which  a  part  of  such  real  estate  is  situate;  and  ad- 
ditional security  shall  be  required  from  such  guardian 
or  guardians,  when  deemed  necessary,  and  such  as 
may  be  approved  by  the  probate  court  of  the  county 
in  which  such  application  is  made.    [55  v.  54,  |  32  J 

Proceedings  to  compel  accounting  against  former  guardian 
who  has  become  non-resident.  13  C.  C.  29. 
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§  6891.  Settlement  hy  exeenton,  adinlniitraton,  eto., 
of  guardians.  How  enforoed.  AVhen  any  guardian  has 
diedy  or  may  hereafter  die,  or  shall,  hy  reason  of  in- 
Bsadty  or  other  incompetency,  be  placed  under  guard- 
ianship, before  the  settlement  in  court  of  his  or  her 
guardianship  accounfr,  it  shall  be  the  duty  of  the  ex- 
ecutor, administrator,  or  guardian,  of  such  deceased 
or  incompetent  guardian  to  settle  said  account,  in  the 
same  manner  as  such  guardian  ought  to  have  done ; 
and  any  person  having  an  interest  in  the  settlement 
of  such  account,  or  the  court  by  which  such  ^ardian 
was  appointed,  of  its  own  motion,  may,  by  citation  to 
be  issued,  returned,  and  proceeded  upon  according 
to  the  provisions  of  law  which  may  then  be  in  force 
for  the  settlement  of  decedent's  estates,  compel  such 
settlement  to  be  made  by  the  administrator,  execu- 
tor, or  guardian  of  such  deceased  or  incompetent 
person  as  aforesaid.  The  executor,  administrator,  or 
guardian  making  such  settlement  shall  be  allowed 
such  compensation  for  the  same  as  the  court  with 
which  the  settlement  is  made  shall  deem  reasonable. 
[84  V.  204 ;  65  v.  64,  §  33.] 

The  settlement  by  the  administntor  of  the  deceased  guardian 
is  the  same  in  effect  as  if  made  by  the  guardian  himself,  44  O. 
8.  345;  26175  a;  35  O.  S.  650:  42 O.  S.  549,  under  16289. 

J  6292.  Marriage  no  dlBanalifloation  for  fsmale  guard- 
ian. The  marriage  of  a  woman  shall  not  disqualify 
her  to  act  as  guardian  whether  such  marriage  occur 
before  or  after  her  appointment  and  qualification, 
and  all  her  acts  in  such  capacity  shall  have  the  same 
validity  as  though  she  were  unmarried.  [90  v.  194 ; 
66  V.  88,  J  34.] 

Under  the  former  statute  marriage  determined  the  guardlan- 
»hip  of  a  woman,  19  Bull  106. 

i  6293.  Warda  may  be  bonnd  out  npon  approval  of 
probate  oourt.  The  guardian  of  a  female  under  twelve 
years  of  age  or  a  male  under  fourteen  years  of  a^, 
may,  if  it  be  necessary,  bind  such  minor  to  any  suit- 
able person,  until  such  minor  shall  arrive  at  the  age 
of  twenty-one  if  a  male  or  eighteen  if  a  female,  or  for 
a  shorter  period,  but  no  such  indenture  shall  be  exe- 
cuted unless  the  proba^  court  appointing  such  guar- 
dian shall  first  approve  such  binding  and  the  terms 
and  conditions  of  the  indentures,  and  evidence  such 
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approval  by  a  certificate  under  the  seal  of  the  court, 
indorsed  upon  the  indentures.     [56  v.  88, 3  5.} 

SCO  $  3118-^136. 

Form  of  inderUure  to  bind  ofU  a  vfcuxl.— 

Articles  ol  agreement  made  this day  of ,  A.  D.,  18»— , 

by  and  between ,  as  guardian  of ,  a  male  [or  female]  minor 

of  the  age  of  — ^ years,  on  the day  of ,  A.  D.,  18&— ,  [the 

age  shotdd  be  specified  as  near  as  can  be,  becattse,  as  to  the  tvme  of  ser- 
t'toe,  the  age  here  named  will  govern  as  being  the  true  age^  whether  u  is 

so  or  not],  and witnesseth,  that  the  said ,  aa  guardian  as 

aforesaid,  hereby  binds  the  said unto  the  said ,  until 

the  said shall  arrive  at  the  age  of  twenty-one  years,  [or  eigh- 
teen years,  as  the  case  may  be;  or  if  for  any  shorter  period,  name 
either  the  number  of  years  that  is  agreed  upon  or  the  age  up  to  which 
the  minor  is  agreed  to  be  bound,}  to  learn  the  art  of  a  stone  cuUcr  [or 
whatever  art  or  business  is  agreed  upon] ;  and  the  said ,  as  guard- 
ian as  aforesaid,  [or  if  U  be  agreed  that  he  is  to  be  individufdly  liar 
ble,  say,  instead  of  "as  guardian  as  aforesaid,"  individually]* 

hereby  covenants  and  f^rees  with  said ,  that  the  said 

shall  faithfully  serve  the  said ,  and  work  under  his  direction 

at  the  employment  aforesaid,  during  the  term  aforesaid,  and 
conduct  himself  in  a  proper,  becoming  and  respectful  manner 

towards  the  said ,  and  obey  all  his  reasonable  requests  and 

demands. 

And  the  said hereby  covenants  and  agrees  with  the  said 

,  as  guardian  as  aforesaid,  that  he  will  this  day  [or  if  another 

day  be  fiaed,  when  the  minor  is  to  commence  the  servux,  say,  on  the 

day  of ,  A.  D.  18»-]  receive  the  said into  his  service 

for  the  term  and  for  the  purposes  aforesaid,  and  that  he  will, 
faithfullv  and  in  good  faith,  teach  or  cause  him  to  be  taught 
the  art  and  mysteries  of  the  trade  of  stone  cutting  for  such  other 
business  or  art  as  is  agreed  upon],  so  that  said shall  be  as  thor- 
oughly instructed  and  learned  therein  as  his  qapacity  will  per- 
mit ;  and  will  send  said to  a  common  school  for  at  least 

twelve  weelcB  in  each  school  year  during  his  apprenticeship  after 

the  said is  eight  years  of  age  and  at  the  expiration  of  the 

said  term  of  service,  will  furnish  said with  a  new  bible 

and  two  good  suits  of  wearing  apparel ;  [and  if  any  money  or 
property  agreed  to  be  paid  to  the  minor,  say,  and  will  pay  the  said 

the  sum  of dollars,  or  will  give  the  said o  set*of  good 

tools  of  said  trade,  etc.,  at  the  expiration  of  the  term  aforesaid, 
or  add  any  other  agreement  between  the  parties.] 

In  witneflB  whereof,  we  have  hereto  set  our  hands. 

(Signed.)  .  

Quardian  of 

Bntry  of  approval  of  court,    [  Title,] 

This  day  came  the  said ,  guardian  of ,  and  produced 

to  the  court  articles  of  Indenture  duly  made  and  executed  on 

the day  of ,  A.  D.  189—,  by  the  said ,  as  guardian  as 

aforesaid,  and  the  said ,  whereby  the  said is  bound  unto 

the  said ,  and  upon  the  terms  and  covenants  in  said  indent- 
ure named,  and  the  court  being  satisfied  that  said is  a 

proper  person  for  the  purposes  aforesaid,  and  that  the  terms  and 
covenants  of  said  indenture  are  legal,  proper  and  Just,  the  person, 
and  terms  and  covenants  aforesaid  are,  by  the  oourt,  nereby 
^>pioved. 
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i^^orm  oj  jvdge*8  ccrWjfcote.— The  state  of  Ohio, county,  as: 

I, ,  probate  judge  of county,  Ohio,  hereby  certify,  that 

on  the  day  of ,  A.  D.  189—,  the  probate  court  of  «aid 

county  examined  the  indenture,  hereto  attached,  and  approye 
the  terms  and  covenants  therein,  as  also ,  as  a  suitable  per- 
son to  whom  to  bind  the  said ,  as  will  fully  appear  by  the 

records  of  said  court. 
[L.  8.]  Witness  my  hand  and  the  seal  of  said  court,  this 

day  of ,  A.  D.  189—. 

,  Probate  Judge,  etc. 

a  6394.  Seleaae  of  wirdi  tax  title  by  gnudiAn— effeot 
of  tender  of  deed.  When  any  minor  has  title  to  an v 
real  estate  bv  tax  title  only,  the  eoardian  of  such 
minor  may,  ii  he  deem  it  advisable,  by  deed  of  release 
and  quit  claim  convey  such  minors  interest  or  title 
to  the  person  entitled  to  redeem  such  real  estate, 
upon  receiving  from  such  person  the  full  amount  paid 
for  such  tax  title  with  the  penalty  and  interest  al- 
lowed by  law  in  that  behalf ;  and  if  any  such  guardian 
shall  tender  such  deed  to  the  person  so  entitled  to 
redeem  such  real  estate,  and  such  person  shall  refuse 
to  accept  the  same  and  pay  as  aforesaid,  such  person 
in  any  proceeding  thereafter  instituted  to  redeem  or 
recover  such  real  estate  shall  not  recover  costs.  [50 
V.  265,  ?  1,  2.] 

J  6295.  Power  of  guardian  to  lease  for  three  yean. 
A  ffuardian  of  the  person  and  estate,  or  of  the  estate 
only,  of  any  minor  may  lease  the  real  estate  of  his 
ward  for  any  term  not  exceeding  three  years  and  not 
extending  beyond  the  minority.    [69  v.  65,  i  14.] 

18  Pa.  St.  9;  fi8  K.  Y.  186;  47  Am.  Dec.  41;  15  111.  62,  38  Id,  212; 
68  Pa.i^t.  600:  26  Wis.  646.  Terminated  on  ward's  attainlnK 
mi^orfly,  etc.,  16  Maas.  443;  6  Paige  890  or  at  his  death,  46  N.  Y. 
694;  10  l^aBt.  494. 

§  6296.  Power  to  lease  fbr  fifteen  yean  to  save  prop- 
erty from  sale.  Such  guardian  may  also  lease  the  real 
estate  of  his  ward  for  any  term  not  exceeding  fifteen 
^ears,  although  such  term  extend  beyond  the  minor- 
ity, whenever  the  court  appointing  him  shall,  on  his 
application,  find  that  sucn  lease  will  be  to  the  ad- 
vantage of  the  ward,  and  is  necessary  to  secure  the 
improvement  of  the  real  estate  and  to  increase  its 
rents,  and  that  such  increase  is  needed  for  the  sup- 
port and  education  of  his  ward  or  to  pay  his  liabilities 
or  any  liens  on  or  claims  against  his  estate,  and  that 
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by  Biich  lease  a  sale  of  real  estate  for  these  purposes 
may  be  prevented.    [73  v.  207,  {  1,  3.] 

2  6297.  Petition  for  leaM.  Such  application  shall  be 
by  petition,  which  shall  contain  a  aescription  of  the 
real  estate  and  a  particular  statement  of  its  value  and 
the  value  of  aU  other  property  or  effects  of  the  ward, 
and  his  income  and  expenses,  a  detailed  statement  of 
the  improvements  proposed  and  the  liabiHtieB  or  ex- 
pense of  support  and  education  to  be  provided  for, 
the  rent  of  the  real  estate  as  it  is,  and  the  probable  in- 
crease of  rent  if  the  improvements  are  made,  the 
means  intended  to  be  used  in  making  the  improve- 
ments and  the  proposed  terms  and  time  of  the  lease ; 
and  such  other  facts  as  shall  be  pertinent  to  the 
question  whether  the  authority  for  making  the  lease 
should  be  granted.    [73  y.  207,  2  2.] 

2  6898.  Who  may  imito  in  applioation  and  prooeedings 
thereon«  In  such  application  the  guardian  may  act 
on  behalf  of  two  or  more  wards,  and  two  or  more 
guardians  of  different  wards  may  unite,  when  all  the 
wards  are  jointly  or  in  common  interested  in  the 
real  estate,  and  the  same  rules  shall  apply  as  to  par- 
ties and  notice  as  in  amplication  for  saie  of  real  es- 
tate; and  on  the  hearing  the  court  shall  appoint 
three  disinterested  freeholders  of  the  county  in 
which  the  real  estate  is  situate,  who  are  not  of  km  to 
the  petitioner,  to  view  the  premises  and  report  under 
oath  their  opinion  of  the  probable  cost  of  the  im- 
provements proposed,  whether  the  same  and  the 
proposed  lease  would  be  for  the  best  interest  of  the 
ward  or  wards,  and  if  so  upon  what  terms  the  lease 
should  be  made,  and  the  report  shall  be  returned  on 
or  before  a  day  named  in  the  order  for  the  final  hear- 
ing of  the  case.    [73  v.  207,  {  3,  5,  6.] 

I  6899.  Hearing  and  orders  thereon.  On  the  final 
hearing,  if  the  report  of  the  freeholders  be  in  favor 
of  the  lease,  and  the  court  be  of  opinion  that  it  will 
be  to  the  advantage  of  the  ward  or  wards  to  improve 
and  lease  the  real  estate,  and  that  such  lease  is  nec- 
essary to  secure  the  improvements  and  increase  the 
rents,  and  that  such  increase  is  needed  for  the  sup- 
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Sort  and  education  of  the  ward  or  wards^  or  to  pay 
is  or  their  liabilities  or  Uens  or  other  claims  against 
his  or  their  estate*  and  that  by  such  lease  a  sale  of 
real  estate  for  any  of  these  purposes  may  be  pre- 
vented, the  court  shall  make  an  order  authoriidng 
the  lease  to  be  made  on  such  terms  and  in  such 
manner  as  the  court  shall  think  proper.    [73  v.  207, 

{  6800.  How  improTements  may  be  made.  In  the 
lease  made  in  pursuance  of  such  order,  it  may  be 
provided  that  the  improvements  shall  be  made  by 
the  tenant  as  part  of  the  rent,  or  by  the  guardian, 
either  out  of  the  rent  or  other  means  of  the  ward  or 
wards,  as  the  court  may  have  directed.    [73  v.  207, 

{  6801.  When  leaie  extending  beyond  minority  de- 
termlnei — lien  of  tenant  for  improvements.  Anv  lease 
made  by  a  guardian  to  extend  beyond  the  minority 
shall,  nevertheless,  determine  when  the  ward,  if 
there  be  but  one,  arrives  at  full  age,  or  if  more  than 
one,  when  all  of  them  arrive  at  full  age,  unless  such 
ward  or  wards  then  confirm  the  same;  and  in  case 
of  the  death  of  the  ward,  if  there  be  but  one,  or  of  all 
of  them,  if  more  than  one,  the  lease  shall  also  de- 
termine, unless  the  legal  representatives  of  such 
ward  or  wards  confirm  the  same ;  if  there  be  more 
than  one  ward,  and  some,  but  not  all  die,  the  lease 
shall  continue  till  the  survivor  or  survivors  reach 
full  age;  and  when  such  lease  is  determined  by  rea- 
son of  the  death  or  majority  of  the  ward  or  wards, 
the  tenant  shall  have  a  lien  on  the  premises  for  any 
sum  or  sums  expended  by  him  in  pursuance  of  the 
lease  in  making  improvements  and  for  which  com- 
pensation shall  not  have  been  made,  either  by  the 
rent  or  otherwise.    [73  v.  207,  i  1.] 

Power  of  guardian  to  improve  real  estate.    Sec  631^—1. 

{  6301-1.  Power  to  lease  real  estate  for  petroleom  oil 
or  natnral  gas  purposes.  A  guardian  of  the  person  and 
the  estate,  or  of  the  estate  only,  of  any  minor,  or  of  a 
lunatic,  idiot,  or  imbecile,  may  lease  the  real  estate  of 
his  ward,  or  of  said  lunatic,  idiot  or  imbecile,  for  pe- 
troleum oil  or  natural  gas  purposes,  or  either,  for 
such  period  of  time  not  exceeding  ten  years,  as  may 
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be  authorized  by  the  probate  court  appointing  such 
guardian.    [87  v.  162.] 

2  6801—2.  Petition  therefor.  Before  executing  such 
lease  said  guardian  shall  file  his  petition  for  authority  to 
m&ke  the  same,  in  the  probate  court  appointing  him, 
which  petition  shall  contain  a  description  of  the  real 
estate  sought  to  be  so  leased,  a  particular  or  land]  de- 
tailed statement  of  the  terms,  time  and  conditions  of 
the  proposed  lease,  and,  as  near  as  may  be  the  net  an- 
nual value  thereof  to  said  ward.  In  cases  where  it  is 
sought  to  lease  the  real  estate  of  a  lunatic,  idiot,  or  im- 
becile, for  said  purpose  said  guardian  shall  also  set  forth 
in  his  petition  the  number,  names,  ages  and  residences 
of  those  who  have  the  next  estate  of  inheritance  of 
said  ward,  all  of  whom,  as  well  as  the  ward,  shall  be 
made  defendants,  as  in  other  cases.    [87  v.  162.] 

26801--3.  Notice  of  bearing.  On  filing  the  petition, 
notice  of  the  filing  thereof,  and  its  object  and  purport, 
and  of  the  time  of  hearing  of  the  same  in  said  court, 
shall  be  given  the  ward  and  all  other  defendants  in  the 
same  manner  as  in  proceedings  in  said  court  to  sell 
the  real  estate  of  a  minor.    [87  v.  162.] 

{6301—4.  Court  to  prescTilie  terms,  etc.  Upon  the  final 
hearing  if  the  court  is  satisfied  from  the  evidence  that 
it  will  be  for  jthe  best  interests  of  said  ward,  and  the 
praver  of  the  petition  is  granted,  the  court  may  pre- 
scribe the  terms,  covenants,  conditions  and  stipula- 
tions of  the  lease  either  in  accordance  with  those  set 
forth  in  the  petition  or  otherwise;  and  such  lease, 
when  so  made  by  said  guardian  shall  be  by  him  re- 
ported to  said  court,  and  shall  not  take  effect  until 
the  same  is  approved  and  confirmed  by  said  court. 
[87  V.  162,] 

J  6801—5.  Power  to  lease  real  estate  for  ten  yean  fbr 
mining  pnzposes.  The  guardian  of  the  person  and  estate, 
or  estate  only,  of  any  minor,  may  be  authorized  by  the 
probate  court  of  the  county  in  which  the  lands  are 
situated,  to  lease,  upon  such  terms  and  for  such  period 
of  time,  not  exceeding  ten  years,  any  lands  in  such 
countv  oelonging  to  such  ward,  supposed  to  contain 
coal,  for  the  purpose  of  mining  for  and  removing  the 
same,  and  if  said  period  of  ten  years  extend  beyond 
the  minority  of  such  ward,  it  shall  then  terminate  as 
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to  such  ward  irnleBS  such  ward  coufirms  the  same. 
[87  V.  223.] 

§  6801.— 6.  Petition ;  time  for  iLearlng.  Upon  the  filing 
of  such  petition,  tlie  court  shall  fix  a  time  for  hearing 
the  same^  which  shall  not  be  less  than  five  nor  more 
tlian  fifteen  dajrs  from  the  filing  thereof,  and  shall 
order  the  petitioner  to  give  notice  in  writing  to  his 
ward,  who  shall  be  defendant  to  said  petition,  of  the 
fihng  and  prayer  thereof,  and  the  time  the  same  will 
be  heard,  which  notice  shall  be  served  not  less  than 
five  days  before  the  hearing,  and  he  shall  return  to 
tlie  court  a  copy  of  said  notice,  stating  the  time  and 
manner  of  service  thereof.    [87  v.  223.] 

2  6S01— 7.  Land  to  be  viewed  by  disinterested  f^ebOldeni. 
At  the  timeappointed  for  the  hearing  of  the  petition,  if 
the  court  find  that'  it  will  be  to  the  advantage  of  the 
ward  to  lease  the  lands  as  prayed  for  in  the  petition, 
said  court  shall  appoint  three  disinterested  freeholders 
of  the  vicinity,  who  are  not  of  kin  to  the  petitioner, 
to  view  such  lands  and  report  in  writing  to  the  cx)urt 
their  opinion  as  to  the  prospects  of  their  containing 
coal,  and  in  what  quantity,  and  the  terms  upon  which 
it  would  be  advantageous  Jbo  said  ward  to  lease  said 
lands  for  mining  said  coal*  and  before  entering  upon 
the  discharge  of  their  duties  under  this  act,  said  free- 
iiolders  shall  take  an  oath  to  faithfully  and  impartially 
discharge  such  work.    [87  v.  223.] 

§6801—8.  Probate  court  to  order  lease.  Upon  tlie  report 
of  said  freeholders  being  returned  to  and  filed  with  said 
court,  if  said  court  shall  be  satisfied  that  it  will  be  to 
the  advantage  of  said  ward  to  lease  the  lands  for  such 
mining  purposes,  such  court  shall  order  such  guard- 
ian to  lease  the  same,  upon  such  terms  as  said  court 
may  direct,  which  shall  not  be  less  favorable  to  the 
ward  than  those  reported  by  the  freeholders,  [87  v. 
223.] 

§  6801—9.  Royalty ;  report  of  by  guardian ;  bond  to  re- 
oover.  The  guardian  shall,  within  six  months  after  the 
receipt  of  the  first  royalty  under  such  lease,  report  to 
the  court  the  amount  thereof,  and  the  court  shall  then 
fix  a  bond  which  will  cover  the  royalty  from  said 
lease,  and  the  court,  may,  at  any  time  he  may  deem 
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the  bond  insufficient  to  secure  tiie  same,  increase  tiie 
bond  or  require  new  bond.    [87  v.  223.] 

J  6301-10.  Change  In  terms  of  leaalng.  If  the  guardian 
shall  be  unable  to  lease  the  lands  upon  the  terms  oi^ 
deredj  he  mav  report  the  fact  to  the  court,  and  the  court 
may,  in  its  aiscretion,  change  the  terms  of  leasing, 
but  not  below  the  customary  royalty  in  the  vicinity 
of  said  lands.    [87  v.  223.] 

g  6301—11.  Lands  owned  in  common  by  minors.  Where 
the  same  person  is  guardian  of  two  or  more  minors 
owning  lands  in  common,  said  minors  may  be  joined  as 
defendants  in  the  same  petition,  or  if  such  minors, 
have  different  ^lardians,  such  guardians  may  unite 
in  the  same  petition  under  this  act.    [87  v.  223.] 

^  6301  a.  Onardian  of  minor,  dninlcard.  Innatio,  idiot  or 
Imbeone  may. barrow  money  and  mortgage  real  estate  of 
ward  in  certain  cases.  That  in  any  case  where  at  the 
time  any  person  may  have  been  or  may  be  adjudged 
idiotic,  imbecile,  or  insane,  there  exists  one  or  more 
mortgages  or  judgments  that  are  a  lien  on  the  real  es- 
tate of  such  person  so  adjudged  idiotic,  imbecile,  or 
insane  or  where  there  are  valid  debts  due  from  such 
adjudged  idiot,  imbecile  or  insane  which  may  be 
a  claim  against  the  estate  of  any  such  person,  which 
would  require  the  sale  of  his  real  estate  to  pay  the 
same,  or  where  repairs  or  improvements  may  be  for 
the  benefit  of  asHd  estate,  or  where  real  estate  may 
have  descended  or  been  devised  or  may  hereafter  de- 
scend or  be  devised  to  a  minor  or  minors,  or  to  a  per- 
son adjudged  idiotic,  imbecile,  lunatic  or  drunkard 
which  is  bable  for  the  payment  of  any  debts,  legacy 
or  legacies  or  on  whicn  one  or  more  mortgages  or 
judgments  may  exist  that  are  a  lien  on  the  said  real 
estate,  the  guardian  of  such  person  may  borrow 
money  and  mortgage  the  real  estate  of  such  ward  or 
any  part  thereof  to  pay  such  mortgage,  debts,  legacies, 
and  judgments,  and  such  additional  sum  as  shall  by 
the  court  be  deemed  necessary  to  make  any  needed 
repairs  and  improvements  on  said  real  estate.  [89  v. 
173.] 

2  6801  b.  Petition  therefor ;  what  to  contain.  The  guard- 
ian proposing  to  so  borrow  money  shall  file  in  tlie  pro- 
bate court  in  which  he  was  ax)pointed  such  guardian, 
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a  petition  deBcribing  the  real  estate  so  encumbered, 
and  also  all  the  real  estate  of  such  ward,  and  stating 
the  nature  and  amount  of  the  emcumbrances  thereon, 
w^hen  the  same  became  due  or  will  become  due,  ana 
the  rate  of  interest  thereon ;  and  also  the  amount  and 
character  of  all  valid  debts  due  from  such  ward,  to 
whom  due,  when  the  same  will  become  due  or  became 
due  and  the  rate  of  interest  thereon,  the  necessity  for 
and  character  of  any  repairs  and  improvements,  and 
also  the  amount  required  for  said  repairs  and  improve- 
ments, together  witn  a  statement  of  said  ward's  per- 
sonal property  and  the  income  from  such  personal 
property  and  from  said  ward's  real  estate ;  and  also 
statmg  the  amount  probably  necessary  to  maintain 
said  ward  and  his  family,  and  the  names,  ages  and 
residence  of  said  ward  and  next  of  kin  residing  in  the 
state,  including  the  wife  or  husband  of  such  ward, 
and  all  persons  holding  liens  on  said  real  estate,  all  of 
whom  snail  be  made  defendants»  and  be  notified  of 
the  pendency  and  prayer  of  such  petition  in  such  way 
as  said  court  shall  direct,  and  a  statement  of  the  char- 
acter of  the  imbecility  or  insanity  of  such  ward — 
whether  temporary  or  confirmed  —  and  its  duration 
and  such  other  facts  as  may  be  pertinent  to  the  ques- 
tion whether  such  money  should  be  borrowed,  and  a 
praver  that  he  be  authorized  to  mortgage  so  much  of 
said  ward's  lands  as  may  be  necessary  ta  secure  such 
loan ;  provided,  that  before  the  court  shall  make  any 
order  authorizing  the  guardian  to  so  mortgage  such  real 
estate  for  the  purpose  of  borrowing  any  money  to 
make  any  repairs  or  improvements  as  hereinbefore 
provided,  he  snail  appoint  three  disinterested  freehold- 
ers, whose  duty  it  shall  be  fully  to  investigate  the 
question  as  to  uie  necessity  for,  and  the  advisability 
of  making  said  repairs  or  improvements,  and  the 
probable  cost  thereof,  and  report  the  same  to  the 
court  under  oath.    [89  v.  173.] 

•  J  0801  c.  Proceedings  upon  filing  of  petition.  Upon  the 
filing  of  such  petition,  the  same  proceedings  shall  be 
had  as  to  pleadings  and  proof  as  are  had  on  petition  by 
a  guardian  to  sell  the  real  estate  of  a  minor.  [89  v. 
175.] 

1 6801  d.   AmoTint  to  be  borrowed,  etc.   Upon  the  final 
hearing,  if  it  shall  appear  to  said  court  to  be  for  the 
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best  interests  of  the  estate  of  said  ward  that  the  prayer 
of  the  petition  be  granted,  the  court  shall  hx  the 
amount  necessary  to  be  so  borrowed,  and  direct  what 
lands  of  said  ward  shall  be  encumbered  by  mortgage 
to  secure  the  same,  and  an  order  shall  issue  to  such 
guardian,  directing  nim  to  ascertain  and  report  to  the 
court  the  rate  of  mterest  and  time  for  which  he  can 
borrow  said  amount  so  found  necessary  to  be  bor- 
rowed.   [89  V.  173.] 

{680l«.  Aoooivlaaoe  and  oonflrmatlon  of  report  and 
tmoB.  If  such  report  and  the  terms  proposed  shall 
be  satisfactory  to  said  court,  the  same  may  be  ac- 
cepted and  confirmed,  and  said  guardian  be  author- 
ized and  ordered  as  such  guardian  to  execute  a  note 
or  notes  for  said  amount,  and  to  execute  a  mortgage 
on  the  lands  so  designated,  and  such  mortgage  shall 
be  a  good  and  valid  lien  on  such  lands,  and  said 
guardian  shall  in  no  way  be  personally  liable  for  the 
payment  of  such  sum  so  borrowed,  or  any  part  thereof; 
out  Bu.ch  lands  so  lei  v  shall  be  held  and  bound  there- 
for, and  said  court  snail  direct  the  distribution  of  said 
fund,  and  said  guardian  shall  report  to  said  court  for 
its  approval  the  execution  of  said  notes  and  mort- 
gage and  his  distribution  of  said  fund.    [89  v.  173«] 

OF  LUNATICS,  IDIOTS  AND  IMBECILES. 

i  6802.    Guardian  for  idiot,  imbeoilo  and  Innatio— Who 
is  on  imbecile.    The  probate  court,  upon  satisfactory 

Eroof  that  anv  person  resident  of  the  county,  or 
aving  a  legal  settlement  in  any  township  thereof, 
is  an  idiot,  imbecile  or  lunatic,  shall  appoint  a  guard- 
ian for  such  person,  which  guardian  shall,  by  vir- 
tue of  such  appointment,  be  the  guardian  of  the 
minor  children  of  his  ward,  unless  the  court  shall 
appoint  some  other  person  as  their  guardian;  an 
imbecile  shall  in  this  chapter  be  understood  to 
mean  a  person  who,  not  bom  idiotic,  has  become  so ; 
provided,  tliat  no  such  guardian  be  appointed  until 
at  least  three  days'^  notice  to  the  persons  next  of  kin 
resident  of  the  county  of  such  person  is  given  to  at- 
tend at  the  same  time  and  place,  which  notice  shall  be 
served  by  delivering  to  each  person  named  therein* 
a  copy  thereof,  or  by  leaving  such  copy  at  his  usual 
place  of  residence.    [86  v.  61.] 


{6303  GUARDIANS  OP  LUNATICS,  ETC.  394 

Application  for  appodntmetU  of  guardian.— Probate  Court 

County,  Ohio.    In  tne  matter  of  A.  B.,  a  lunatic.    Petition. 

Now  comes  C.  D.  and  represents  to  the  court  that  A.  B.,  a 
resident  of  count v,  Ohio,  is  a  lunatic;  that  he  is  pos- 
sessed of  an  estate  of in  personalty,  and  real  estate  of 

the  probable  value  of  I ;  that  his  only  next  of  kin,  resi- 
dent of  this  oountv,  are  ,  the  petitioner,  and  ;  that 

all  of  safd  next  of  kin  are  of  full  age.  Your  petitioner  represents 
that  for  the  purpose  of  caring  for  the  person  and  estate  of  said 
lunatic  it  is  necessary  to  have  a  guardian  appointed.  Wherefore 
your  petitioner  prays  that  the  court  will  fix  a  time  for  the  hear- 
ing of  this  petition:  that  notice  issue  to  said  lunatic  and  said 
next  of  kin  as  provided  by  law,  and  that  upon  hearing  hereof, 
a  guardian  will  be  appointed  by  this  court  for  the  person  and 
estate  of  said  lunatic.  ,  Attorney  for  Petitioner. 

State  of  Ohio, County,  ss. 

being  duly  sworn,  says  that  he  is  the  petitioner  above 

named,  and:  that  the  facts  stated  in  the  forgoing  petition  are 
true  as  he  believes.  

Sworn  to  before  me  and  subscribed  in  my  presence,  this 

day  of ,  189—.  , 

Notary  Public  in  and  for County,  O. 

Ab<es.— Appointment  for  an  imbecile  only  prima /acU  evidence 
of  imbecility,  35  O.  S.  687.  May  be  for  lunatic  and  minor,  and  that 
for  lunatic  continues  and  bondsmen  liable,  36  O.  8.  460.  Con- 
clusive evidence  of  such  person's  incapacity  to  make  or  ratify 
a  contract,  etc.,  pending  the  guardianship ;  as  to  the  ward's 
capacity  to  marry»  to  make  a  will  or  commit  a  crime,  the  ap- 

g ointment  is  only  prima  facie  evidence  of  incompetency,  19 
uU.  64.  Before  this  amendment  no  notice  required  on  applica- 
tion for  appointment  of  guardian  for  imbecile,  18  Bull.  37.  See 
50  O.  S.  30d.  Omission  of  journal  to  show  notice  supplied  by  nunc 
pro  tune  entry  after  term,  Id,  see  50  0. 8. 305.  Appeal  from  order  of 

Srobate  overruling  motion  of  imbecile  ward  to  terminate  guard- 
inship,  45  0. 8.  702.  Notice  not  jurisdiciional  waiver,  20  Bull. 
860.  What  must  appear  to  justify  appointment,  21  Bull.  301 ;  4 
N.  P.  278.  A  party  to  a  suit  is  incompetent  to  testify  as  a  witness 
when  the  opposite  party  is  the  guardian  of  an  imbecile,  4  C.  C.  4. 
Action  to  recover  property  from  must  be  by  guardian  and  not 
next  friend,  53  0. 8. 249.  Admission  to  infirmary  no  objection 
to  appointment  of  guardian,  4  N.  P.  333. 

$  6808.  When  wife  may  be  appointed  gnardian— Lia- 
bility of  inreties.  When  any  person  having  a  wife 
shall  be  declared  to  be  an  idiot,  imbecile,  or  lunatic, 
it  shall  be  lawful  for  the  probate  jud^e  to  appoint 
the  wife  of  6uch  person  his  guardian,  if  it  be  made 
to  appear  to  the  satisfaction  of  the  judge  that  she  is 
competent  to  discharae  the  duties  of  such  appoint- 
ment, and  any  married  woman  appointed  such  guard- 
ian snail,  in  ncr  said  capacity,  have  power  to  enter 
into  official  bonds,  and  she  and  her  sureties  thereon 
shall  be  liable  in  the  same  manner,  and  to  the  same 
extent  as  though  said  bond  was  executed  by  afemme 
9ole.    [63  V.  81, 8  42.] 
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2  6S04.  Laws  applieable  to  guardians  of  Innatios, 
idiots,  imbeoiles  and  their  children;  settlement  of  snoh 
guardians.  All  laws  relating  to  guardians  for  minors 
and  their  wards,  and  all  laws  pointing  out  the  duties, 
rights,  and  liahilities  of  such  guardians  and  their 
sureties,  in  force  for  the  time  heine,  shall  be  appli- 
cable to  guardians  for  idiots,  imbeciles,  and  lunatics^ 
and  their  children,  except  as  otherwise  Bpedalhr  pro- 
vided; but  in  the  settlement  of  the  accounts  of  such 
goardians,  no  voucher  shall  be  received  from  or  al- 
lowed as  a  credit  to  the  guardian  of  any  idiot,  im- 
becile, or  lunatic,  which  shall  be  signed  or  purport  to 
be  Bi&:ned  by  sucn  idiot,  imbecile,  or  lunatic;  and  pro- 
vided, that  any  settlement  of  the  account  of  any  such 
guardian  heretofore  made,  in  which  any  such  receipt 
shall  have  been  allowed  as  credit  to  such  guardian, 
shall  be  held  and  deemed  absolutely  null  and  void, 
and  any  settlement  made  by  any  such  guardian  shall, 
at  any  time  within  two  years  after  the  appointment 
of  another  guardian,  or  after  the  disabiufy  of  such 
ward  may  be  removed,  or  such  ward  may  die,  be 
opened  up  and  reviewea,  on  the  motion  of  such  newly 
appointea  guardian,  or  legal  representative,  or  of  anv 
other  interested  person,  notice  of  which  motion  shall 
be  given  by  publication  or  otherwise  as  the  probate 
judge  may  direct.    [65  v.  206,  2  45.] 

Liability  of  sureties,  see  44  O.  S.  178,  $6S78n. 

J  6805.  Suit  by  guardian  of  idiot,  imbeoile  or  lunatio, 
and  revivor  of  same.  Such  euardian  may  sue  in  his 
own  name,  describing  himself  as  guardian  of  the  ward 
for  whom  he  sues,  and  when  his  guardianship  shall 
cease,  by  his  deaths  removal,  or  otherwise,  or  oy  the 
decease  of  his  ward^  any  suit,  action^  or  proceeding 
then  pending  shall  not  abate,  if  the  right  survive,  but 
his  successor  as  guardian,  or  such  idiot,  imbecile,  or 
lunatic,  if  he  be  restored  to  his  reason,  or  the  execu- 
tor or  administrator  of  such  idiot,  imbecile,  or  lunatic 
as  the  case  may  require,  shall  be  made  party  to  the 
suit  or  other  proceeding,  in  like  manner  as  is  or  may 
be  provided  by  law  for  making  an  executor  or  admin- 
istrator party  to  a  suit  or  proceeding  of  a  like  kind, 
where  the  plaintiff  dies  during  its  pendency.  [53  v. 
81,  i  46.] 
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i  68CI6.    Sale  of  real  estate  bj  guardian  of  idiot,  imbe- 
eile  or  lanatio— Petition— PriTate  lale— Fartiei  defen- 
dant.   Whenever  the  sale  of  the  real  estate,  or  coal 
from  under,  or  fire  clay  upon  or  under,  the  reial  estate 
of  such  ward  is  necessary  for  his  support,  or  the  support 
of  his  family,  or  the  payment  of  his  debts,  or  such  sale 
will  be  for  the  interest  of  such  ward,  or  his  children, 
the  guardian  may  sell  the  same  under  like  proceed- 
ings as  are  or  may  be  required  by  law  to  authorize 
the  sale  of  real  estate  by  the  guardian  of  a  minor,  or 
if  it  be  more  for  the  interest  of  such  idiot,  imbecile, 
or  lunatic,  or  his  children,  the  probate  court,  upon 
the  petition  of  the  guardian,  may  authorize  him  to 
sell  said  real  estate,  or  coal,  iron-ore,  limestone,  fire 
clay  or  other  minerals  upon,  or  under  ^e  real  estate 
or  the  right  to  mine  the  same,  at  private  sale,  either 
in  whole  or  in  parcels,  and  upon  such  terms  of  pay- 
ment as  shall  be  prescribed  by  the  court :  Said  peti- 
tion shall  contain  a  pertinent  description  of  the  real 
estate,  coal  or  fire  clay  proposed  to  be  sold,  a  state- 
ment of  its  value  as  nearly  as  can  be  ascertained,  and 
the  facts  upon  which  the  application  is  founded,  and  if, 
upon  hearing,  the  court  shall  be  satisfied  that  it  will 
be  more  for  the  interest  of  the  ward  that  said  real 
estate,  coal  or  fire  clay  should  be*  sold  at  private  than 
at  publie  sale,  the  court  ma^  make  an  order  author- 
izing said  sale,  and  prescribing  the  terms  thereof, 
first  taking  from  said  guardian  a  sufficient  bond  for 
the  faithful  performance  of  his  duty  in  the  premises, 
ami  for  accounting  for  the  proceeds  of  all  sales  made 
under  said  order :  provided,  however,  that  the  guard- 
ian shall  not  be  authorized  to  sell  the  real  estate, 
coal  or  fire  clay  at  private  sale  for  less  than  its  full 
appraised  value;  and  if  the  ward  have  a  wife,  she 
shall  be  made  a  defendant  to  the  petition,  and  if  she 
file  her  answer  consenting  to  the  sale  fiee  and  dis- 
charged of  all  right  and  expectancy  of  dower  therein, 
such  answer  shall,  on  the  sale  being  confirmed,  be  a 
full  release  of  her  expectancy  of  dower,  and  unless  in 
such  answer  she  waive  any  aflowance  in  lieu  of  dower, 
the  court  shall  allow  her,  out  of  the  proceeds  of  the 
sale  such  sum  in  money  as  is  the  just  and  reasonable 
value  of  her  expectancy  of  dower.     [88  v.  161 ;  86  v. 
106.] 
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2  6807 .  Bala,  eompromise  or  adjustment  of  dower  of  idi- 
otic. Imbecile  or  inaane  person  by  guardian.  The  guardian 
of  any  idiotic,  imbecile  or  insane  person,  who  has  or 
is  supposed  to  have  a  right  of  dower,  or  a  contingent 
right  of  dower,  in  any  lands  or  tenements,  of  which 
the  husband  or  wife  of  such  person  was  seized  as  an 
estate  of  inheritance,  or  in  anv  land  held  by  bond, 
article,  or  other  evidence  of  claim,  where  the  dower 
has  not  been  assigned,  shall  have  power  to  sell,  com- 
promise, or  adjust  the  same  upon  such  terms  as  be 
shall  deem  for  Uie  interest  of  such  person,  and  as  the 
probate  court  of  the  county  in  which  the  guardian 
was  appointed  shall  approve ;  and  after  such  approval, 
the  euarcUan  may  execute  and  deliver  all  the  needful 
deeds,  releases  and  agreements  for  the  sale,  compro- 
mise, or  assignment  ofsuch  dower,  or  contingent  right 
of  dower.    [91  v.  147.] 

{  6808.  Ghuurdian  empowered  to  lease  and  improve 
estate  —  termination  of  lease  —  lien  of  tenant.  Such 
guardian  may  also,  in  like  manner  as  the  guardian  of 
a  minor,  ana  on  like  proceedings,  be  authorized  to 
lease  and  improve  the  real  estate  of  his  ward ;  and  if 
the  lease  extend  beyond  the  time  of  the  restoration 
of  such  ward  to  sound  mind,  or  his  death,  such  lease 
shall  determine  on  his  restoration  or  death,  unless 
the  same  be  confirmed  by  such  ward  or  his  legal 
representatives ;  but  if  such  lease  determine  by  reason 
of  the  restoration  of  the  ward  or  his  death,  the  tenant 
shall  have  a  lien  on  the  premises  for  any  sum  or 
sums  expended  by  him  in  pursuance  of  the  lease  in 
making  improvements  and  lor  which  compensation 
shall  not  have  been  made  either  by  the  rent  or  other- 
.  wise.    [73  V.  207,  ?§  1,  2,  3,  4,  5,  6.] 

3  6809.  Long  lease  by  guardian  may  be  authorised  by 
oonrt — lease  for  three  years  without  order  of  court.  Such 
guardian  may  also  be  authorized  by  the  probate  court 
to  lease  the  real  estate  of  his  ward  or  any  part  thereof 
for  any  limited  term  of  vears  or  by  perpetual  lease, 
with  or  without  the  privilege  of  purchase,  whenever 
the  court  on  his  application  shall  find  that  the  same 
is  necessary  for  the  support  of  his  ward  or  the  support 
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ui  his  bmiiiy.  or  that  such  leasing  will  be  for  the  best 
interests  of  nim  or  them ;  but  such  guardian  may 
lease  the  real  estate  of  his  ward  for  any  term  not  ex- 
ceeding three  years  without  any  application  to  the 
court.    [64  V.  48,  i  1.] 

J  6810.  Applioation  for  authority  to  make  long  lease. 
The  application  for  authority  to  make  such  long  lease 
or  leases  shall  be  by  petition,  setting  forth  the  char- 
acter of  the  idiocy,  imbecility,  or  lunacy  of  the  ward, 
whether  curable  or  incurable,  temporary  or  confirmed, 
audits  duration,  the  number,  names,  ages,  and reea- 
dence  of  the  family  of  the  ward,  including  the  wife  o^ 
husband  of  the  ward,  and  of  those  who  have  the  next 
estate  of  inheritance  from  said  ward,  all  of  whom  as 
well  as  the  ward  shall  be  made  defendants ;  and  the 
petition  shall  also  contain  a  description  of  the  real 
estate,  its  value,  and  the  amount  tor  which  it  can 
probaoly  be  leased,  the  reasons  for  the  proposed  lease, 
and  the  terms,  covenants,  conditions,  and  stipula- 
tions on  which  it  is  proposed  to  lease  the  same.  [64 
V.  48,  a  1,  2,  3.] 

2  6311.  ProceedingB  on  ■noli  application.  On  filing 
the  petition,  the  same  proceedings  shall  be  had  as  on 
petition  for  sale  of  the  real  estate  of  a  minor,  except 
tliat  the  appraisers  shall  appraise  not  only  the  value 
of  the  real  estate,  but  also  the  value  of  its  annual 
rent  upon  the  terms,  covenants,  conditions  and  stip- 
ulations of  the  lease  as  proposed  in  the  petition ;  and 
the  appraisers  shall  also  state  in  their  report  their 
opinion  whether  the  proposed  lease  will  oe  to  the 
interests  of  the  ward  and  his  family,,  and  they  may 
also  suggest  any  change  in  the  terms,  covenants,  con-  • 
ditions  and  stipulations  proposed  in  the  petition; 
and  on  the  return  of  the  appraisement  the  guardian 
shall  not  be  required  to  give  an  additional  bond,  but 
in  case  of  sale  under  the  terms  of  the  lease,  he  shall 
be  required  to  give  such  bond  before  the  confirmsr 
tion  of  the  sale.    [64  v.  48,  J  1, 2.] 

3  6312.  Final  hearing  and  orden.  Upon  the  final 
hearing,  if  the  prayer  of  the  petition  be  granted,  the 
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court  may  prescribe  the  terms,  coveoauts,  conditions, 
and  stipalations  of  the  .lease,  either  in  accordance 
with  those  set  forth  in  the  petition  or  otherwise,  and 
authorizing  the  lease  to  be  made  by  public  or  private 
letting,  as  may  be  deemed  best;  but  in  no  case  shall 
the  leasing  be  allowed  for  a  less  rent  than  that 
named  in  the  report  of  the  appraisers,  and  the  lease 
shall  not  take  effect  till  the  same,  with  the  security 
therein,  is  approved  and  confirmed.  [64  v.  48,  {  2,  3.] 

9  6818.  Completion  of  real  estate  oontract — Additional 
bond.  The  guardian  of  an  idiot,  imbecile,  or  lunatic, 
whether  appointed  by  a  court  in  this  state  or  else- 
where, may  complete  the  real  contracts  of  his  ward, 
or  any  authorized  contract  of  a  guardian  who  has 
died  or  been  removed,  in  like  manner  and  by -like 
proceedings  as  the  real  contract  of  a  decedent  may, 
under  an  order  of  court,  be  specifically  performed  by 
his  executor  or  administrator;  but  in  all  cases  when 
the  guardian,  by  virtue  of  such  contract  or  the  com- 
pletion thereof,  shall  receive  or  be  entitled  to  receive 
any  moneys  not  amply  covered  by  his  bond,  the 
court  shall  require  of  him  an  additional  bond,  with 
sureties,  in  respect  of  such  moneys.    [60  v.  76,  {  48.] 

J  6813—1.  Onardlan  may  improye  real  estate  of  Imbeolle, 
eto.  The  guardian  of  an  imbecile  or  insane  person 
may  use  the  moneys  and  personal  estate  of  his  ward, 
in  improving  the  real  estate  of  said  ward  as  follows,  to 
wit :  The  guardian  proposing  to  make  such  improve- 
ment, shall  file  in  me  probate  court  in  which  he  was 
appointed  such  guardian,  a  petition  describing  the 
premises  to  be  improvedf,  the  amount  of  rent  said 
premises  yield  at^the  time  of  filing  such  petition,  in 
what  way  it  is  proposed  to  make  such  improvement ; 
Iiow  much  it  is  proposed  to  expend  in  making  the 
same,  and  what  rent  said  premises  will  probably 
yield  when  so  improved,  together  with  a  statement 
of  the  value  of  said  ward's  personal  estate,  and  such 
other  facts  as  may  be  pertinent  to  the  question 
whether  said  improvement  should  be  made,  and  a 
prayer  that  he  be  authorized  to  use  so  much  of  said 
ward's  moneys  and  personal  estate  as  mav  be  neces- 
sary to  make  such  improvement;  and,  if  the  property 
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to  be  improved  is  so  eituated  that  it  can  be  advan- 
tageously, and  to  the  best  interest  of  the  estate  of  said 
\rard,  improved  in  connection  with  the  improvement 
of  property  adjoining  and  adjacent  to  saia  premises 
of  said  ward,  said  petition  must  contain  a  statement 
showing  tlie  same,  and  a  prayer  in  accordance  there- 
with, caid  petition  shall  also  contain  a  statement  of 
the  character  of  the  imbecility  or  the  insanity  of  sidd 
ward— whether  temporary  or  confirmed— and  its  du- 
ration ;  the  names,  ages  and  residence  of  the  family 
of  the  said  ward,  including  the  wife  or  husband  of 
Baid  ward,  and  of  those  who  have  the  next  estate  of 
inheritance  from  said  ward,  all  of  whom,  aa  well  as 
said  ward,  shall  be  made  defendants,  and  be  notified 
of  the  pendency  and  prayer  of  said  petition  in  such 
way  aa  said  court  shall  direct.    [86  v.  31.] 

i  6S18-Z  Proceedlnirs.  Upon  the  filing  of  said  peti- 
tion, the  same  proceedings;  shall  be  had  as  to  pleaoinffs 
and  proof  as  are  had  on  petition  by  a  guardian  to  sell 
the  real  estate  of  a  minor;  and  the  court  shall  appoint 
three  disinterested  and  judicious  freeholders  of  the 
county  as  commissioners,  whose  duty  it  shall  be  to 
examine  the  premises  proposed  to  be  improved  and 
its  surroundings,  and  to  report  to  the  court  their 
opinion,  whether  the  improvement  proposed  will  be 
advantageous  to  the  estate  of  said  ward  or  not  [86 
V.  31.] 

{6818—3.  May  unite  with  owners  of  a4jae«nt  property. 
Upon  the  final  hearing,  if  the  prayer  of  the  petition  be 
granted,  the  court  shall  fix  the  amount  of  said  ward's 
money  and  personal  estate  that  may  be  used  in  mak- 
ing said  improvement,  and  may  authorize  said  guard- 
ian to  unite  with  the  owners  of  adjoining  and  adja- 
cent property  in  improving  the  premises  oif  said  wartl, 
and  said  adjacent  owners,  and  for  the  proper  manage- 
ment and  repair  of  said  property,  when  so  improved, 
upon  such  equitable  terms  and  conditions  as  shall  be 
approved  by  said  court.    [86  v.  31.] 

2  6818—4.  aoardlan's  report,  etc.  The  amount  of  money 
and  personal  estate  expended  in  making  said  improve- 
ment shall  be  by  said  guardian  distinctly  reported,  un- 
der oath,  to  saia  court  within  forty  d^s  after  said  im- 
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proyement  shall  have  beeh  completed ;  and  in  case  of 
said  ward's  death  without  being  restored  to  reason,  if 
there  are  heirs  of  said  ward  who  fnherit  real  estate 
only  from  said  ward,  then  said  sum  of  money  so  ex- 
pended by  said  guardian  in  improving  said  real  estate 
of  said  ward,  shall  descend  and  pass  the  same  as  the 
other  personal  estate  of  said  ward,  and  the  same  shall 
be  a  charge  on  said  premises  so  improved  in  favor  of 
said  heirs  of  said  deceased  ward  who  inherit  the  per- 
sonal estate.    [86  v.  31,  32.] 

i  6314.  Inflolvenoy  of  lunatios.  If  the  estate  of  the 
idiot,  imbecile,  or  lunatic,  is  insolvent,  or  will  proba- 
bly be  insolvent,  the  same  shall  be  settled  by  tl^e 
guardian  in  like  manner,  and  like  proceedings  may 
be  had  as  is  or  may  be  required  by  law  for  the  settle- 
ment of  the  insolvent  estate  of  a  deceased  person. 
[63  V.  81,  J  49.] 

i  6815.  Foreign  guardian  of  foreign  idiot,  imbeoile 
or  iunatio  may  diepose  of  property  belonging  to  his  ward. 
The  foreign  guardian  (conservator,  trustee,  or  other 
person  having  power  similar  to  those  of  guardians  in 
this  state),  of  a  foregn  idiot,  imbecile,  or  lunatic, 
appointed  in  any  other  state  of  the  United  States,  or 
any  territory  thereof,  may  possess,  manage,  or  dis- 
pose of  the  real  and  personal  estate  of  his  ward,  sit- 
uate in  this  state,  in  like  manner  and  with  like  au- 
thority as  ffuardians  of  idiots,  imbeciles,  or  lunatics 
appointed  by  the  courts  of  this  state,  after  comply- 
ing with  the  following  requirements:  First — An 
authenticated  copy  of  the  foreign";  commission  of 
idiocy  or  lunacy  proved,  allowed  and  recorded  in  the 
probate  court  of  the  county  or  one  of  the  counties 
in  which  such  estate  is  situate,  in  like  manner  as  is 
or  may  be  provided  by  law  lor  the  admission  to 
record  of  an  authenticated  copy  of  a  will  made  in 
any  other  of  the  United  States.  Second — Evidence 
satisfactory  to  the  court  here,  before  which  such  for- 
eign commission  is  approved,  that  such  idiocy  or 
lunacy  still  continues.  Third — The  foreign  guardian, 
conservator,  trustee,  or  other  person  having  powers 
similar  to  those  of  ^ardians  in  this  state,  shall  file 
his  bond,  with  sureties,  residing  in  this  state  or  else- 
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where,  to  the  acceptance  of  the  court,  conditioned 
for  the  faithful  administration  of  his  guardianship. 
[62  V.  43,  J  60.] 

2  6816.  Wlien  guardianship  to  terminate.  Whenever 
the  probate  jud^e  shall  be  satisfied  that  an  idiot, 
imbecile,  or  lunatic,  or  a  person  as  to  whom  guardian- 
ehip  has  been  granted  as  such,  is  restored  to  reason, 
or  that  letters  of  guardianship  have  been  improperly 
insued,  he  shall  make  an  entry  upon  the  journal  that 
said  guardianship  terminate ;  and  the  guardianship 
shall  thereupon  cease  and  tjie  accounts  of  the  guard- 
ian shall  be  settled  by  the  court.    [63  v.  81,  {  61.] 

.  An  appeal  will  lie  from  an  order  of  a  probate  court  over- 
ruling a  motion  of  an  imbecile  ward  to  terminate  the  guardiau- 
Bhip,  46  0. 8.  702. 

OF  DRUNKABDB. 

{  6817.  When  goardian  to  be  appointed  tn  dmnkard. 
The  probate  court  upon  satisfactory  proof  that  any  per- 
son resident  of  the  county  wherein  the  application  mav 
be  made,  is  incapable  of  taking  proper  care  of  himself 
or  herself,  or  of  his  or  her  property,  by  reason  of  in- 
temperance or  habitual  drunkenness,  shall  forthwith 
appoint  a  guardian  of  the  person  and  property  of  such 
person,  or  either,  which  guardian  shall,  oy  virtue  of 
of  such  appointment  be  guardian  also  of  the  minor 
diild  or  children  of  tiis  ward,  in  case  no  other  be  ap- 
pointed, and  all  laws  relating  to  guardians  for  luna- 
tics, idiots  and  imbeciles,  and  their  wards,  and  all 
laws  pointing  out  the  qualifications,  duties,  rights, 
and  liabilities  of  such  guardians,  and  their  sureties, 
in  force  for  the  time  being,  shall  be  applicable  to  the 
guardians  contemplated  by  this  title.  [^  v.  Id6.  68 
▼.  6,  i  1.] 

Common  pleaH  formerly  conld  appoint,  39  O.  S.  82.  No  right 
U)  njorx,  la.  Guaixlian  may  employ  lunatic*8  wife  to  act, 
r  Bull  104.  Validity  of  marriage  after  appointment  of  guardian. 
Adjudication  of  probate  court  prima  fade,  but  not  condusiye 
eyidence  of  want  of  capacity  to  contract,  6  C.  C.  481. 

§  6818.  Kotice  to  be  eerved  on  party,  eto.  Sale  there- 
after invalid.  At  least  five,  but  not  more  than  ten, 
daysjpriorto  the  time  when  the  application  fortiie 
appointment  of  the  guardian  authorized  by  the  fore- 
gomg  section  shall  be  made,  a  notice,  in  writing. 
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setting  forth  the  time  and  place  of  the  hearing  of  the 
application,  shall  be  served  upon  the  person  for 
whom  such  appointment  may  ho  sought;  and 
from  the  time  of  the  service  of  Buch  notice  until 
the  hearing,  or  the  day  thereof,  as  to  all  persons 
having  notice  of  such  proceeding,  no  sale,  gift,  con- 
veyance, or  incumbrance,  of  the  property  of  such 
intemperate  person  or  habitual  druuKard,  shall  be 
ralid.    [86  v.  196.] 

This  does  not  prohibit  drtinkard  from  buying  neceaBarles 
after  seryice  of  notloe,  52  0. 8. 187. 

i  6810.  When  guardianship  shall  terminate.  The 
court  upon  reasonable  notice  to  such  guardian,  and 
to  the  person  or  persons  on  whose  application  the 
appointment  was  made,  and  satisfactory  proof  that 
the  necessity  for  such  guardian  no  longer  exists,  shall 
order  that  the  relation  of  guardian  and  ward  termi- 
nate, and  that  the  ward  be  restored  to  the  full  con- 
trol of  his  property,  as  before  the  apx>ointment. 
[68  V.  6,  {  3.] 

TRUSTEES  FOR  NON-RESIDENTS. 

2  6820.  How  trustees  are  appointed  for  non-residents. 
When  any  minor,  idiot,  lunatic,  or  imbecile,  residing 
out  of  this  state,  has  any  real  estate,  goods,  chattels, 
rights,  credits,  moneys,  or  effects  in  this  state,  the 
probate  court  of  the  county  where  such  property  or 
any  part  of  it  may  be  situate,  shall  have  power, 
whenever  it  considers  it  necessary,  to  appoint  a 
trustee  of  such  minor,  idiot,  lunatic,  or  imbecile,  to 
manage,  collect,  lease,  and  take  care  of  such  property. 
[72  V.  161,  i  1.] 

i  6821.  Jnrisdietion.  The  appointment  of  a  trustee, 
first  lawfully  made,  shall  extend  to  all  the  property 
and  effects  of  the  minor.  Idiot,  lunatic,  or  imoecile  in 
this  state,  and  shall  exclude  the  jurisdiction  of  the 
probate  court  of  any  other  county.    [72  v.  161, 8  2.] 

2  632S.  Bond  and  duties.  The  trustee  shall  give 
bond,  payable  to  the  state  of  Ohio,  with  such  sureties 
and  in  such  sum  as  shall  be  approved  by  the  court, 
not  less  than  double  the  value  of  all  the  property  that 
will  probably  come  into  his  hands,  and  shall  take  up- 
on himself  the  care  and  management  of  the  estate 
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and  property  of  such  minor,  Idiot,  lunatic,  or  imbecile, 
situate  in  this  state,  and  the  collection  of  debts  and 
other  demands  due  such  minor,  idiot,  lunatic,  or  im- 
becile, from  persons  residing  or  being  in  this  state, 
and  shall  settle  with  the  courtj  and  be  liable  to  8u5t 
or  removal  for  neglect  or  misconduct  in  the  perform- 
ance of  his  duties,  in  like  manner  as  is  or  may  be 
provided  by  law  in  respect  to  guardians  of  minors, 
and  as  is  or  may  be  provided  by  law  for  the  settle- 
ment of  the  accounts  of  trustees.    [72  v.  161,  §  3.] 

J  6323.  Trustee  may  lease  or  sell  real  estate  as  gnard- 
ian  of  minor.  The  trustee  may  lease  or  sell  the  real 
estate  of  such  minor,  idiot,  lunatic,  or  imbecile,  under 
the  same  rules  and  limitations  as  are  now  or  may  be 
provided  by  law  for  the  sale  of  real  estate  by  guard- 
ians of  minors  in  this  state.    [72  v.  161,  }  4.] 

{  63S4.  How  long  trustee  to  hold  offioe.  The  said 
trustee  shall,  unless  removed  by  the  court,  hold  his 
appointment  until  such  minor  arrives  at  the  age  of 
majority,  whether  such  minor  be  under  twelve  or 
fourteen  years  of  age  or  not  at  the  time  of  such  ap- 
pointment, or  until  the  disabilitv  of  such  idiot,  luna- 
tic, or  imbecile  shall  be  removed,  or  the  minor,  idiot, 
imbecile,  or  lunatic  die.    [72  v.  161,  {  6.] 

i  6325.  When  and  to  whom  trustee  shall  pay  over 
money.  All  moneys  due  to  such  minor,  idiot, 
lunatic,  or  imbecile,  in  the  hands  of  such  trustee, 
shall,  during  the  minority  of  such  minor,  or  during 
the  disability  of  such  idiot,  lunatic,  or  imbecile,  be 
paid  over  to  the  foreign  guardian  of  such  minor,  idiot, 
lunatic,  or  imbecile,  so  for  as  necessary  or  proper  for 
his  support  and  maintenance,  or  in  case  of  the  de- 
cease ot  such  minor,  or  of  such  idiot,  lunatic,  or  imbe- 
cile, to  the  administrator  or  other  legal  representative 
of  such  minor,  idiot,  lunatic,  or  imbecile :  provided, 
that  the  court  which  appointed  such  trustee  shall  have 
satisfactory  proof,  as  nereinaftcr  provided,  of  the 
authority  of  such  guardian,  or  administrator,  or  other 
legal  representative,  to  receive  the  moneys  or  estates 
of  such  minor,  idiot,  lunatic,  or  imbecile,  and  that 
the  security  given  by  such  guardian,  or  administrator, 
or  other  h'gal  representative,  is  sufficient  to  protect 
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the  interest  of  such  minor,  idiot,  lunatic,  or  imbecile, 
or  his  or  her  estate,  and  shall  moreover  deem  it  best 
for  the  minor,  idiot,  lunatic,  or  imbecile,  or  his  or  her 
estate.    [72  v.  161,  J  6.] 

i  6826.  How  foreign  guardian,  etc.,  may  collect  money. 
When  any  forei)p  guardian,  administrator,  or  other 
legal  representative  of  such  minor,  idiot,  lunatic,  or 
imbecile,  shall  apply  to  have  all  or  any  of  the  moneys 
or  property  in  the  nands  of  such  trustee  paid  or  de- 
livered over  to  him,  he  shall  file  his  petition,  or 
motion,  to  that  effect,  in  the  court  by  which  such 
trustee  was  appointed,  giving  such  trustee  thirty 
days*  notice  of  the  time  of  hearing  thereon,  and  he 
shall  also  produce  an  exemplification  from  under  the 
seal  of  the  office  (if  there  be  a  seal)  of  the  proper 
court  of  the  state  of  his  residence,  containing  all  the 
entries  on  record  in  relation  to  his  appointment, 
giving  bond,  etc.,  and  authenticated  as  required  by 
the  act  of  congress  in  such  cases ;  and  upon  the  hear- 
ing thereof,  the  court  shall  make  such  order,  as, 
under  all  the  circumstances,  it  shall  deem  for  the 
best  interests  of  such  minor,  idiot,  lunatic,  or  imbe- 
cile, or  his  or  her  estate.    [72  v.  161 ,  ?  7.] 

^  6827.  Tmstee  may  loan  money  in  certain  oaae 
When  any  money  of  such  minor,  idiot,  lunatic,  or 
imbecile  may  be  in  the  hands  of  such  trustee,  and 
not  likely  to  be  needed  for  the  support  and  educa- 
tion of  such  minor,  idiot,  lunatic,  or  imbecile,  said 
trustee  shall  loan  the  same  in  the  same  manner  as 
guardians  by  the  laws  of  this  state  are  required  to 
loan  the  moneys  of  their  wards.    [72  v.  161,  |  8.] 

§  6327—1.  Appointment  by  eonrte  of  record  of  tnistees 
to  manaire  fonds  of  unknown  or  non-resident  parties. 
Whenever  in  any  action  or  proceeding  pending  in  any 
court  of  record,  it  shall  be  made  to  appear  to  such 
court,  that  any  person  or  persons  entitled  to  all  or 
any  part  of  the  proceeds  of  property  sold  in  such  ac- 
tion or  proceeding  is  or  are  unknown  or  non-resident 
of  this  state,-  and  not*  represented  in  such  action  or 
proceeding;  or  if  it  be  so  made  to  appear  that  the 
person  or  persons  so  entitled  can  not  at  the  time  be 
definitely  ascertained  or  determined,  the  court  may 
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appoint  a  trustee  to  receive,  hold  and  manage  sucli 
proceeds,  or  such  part  thereof,  and  to  whom  the  notes 
and  mortgage  for  the  unpaia  part  thereof  shall  be 
made,  delivered  and  paid.  Provided,  however,  that  if 
anv  person  entitled  to  any  portion  of  the  money  so 
held  Dy  such  trustee,  shall  have  failed  for  five  ^rears  after 
the  appointment  of  such  trustee  to  make  claim  to  and 
make  the  necessary  proof  to  entitle  such  person  to  the 
money  so  due  sUch  pi  r^ou,  then  the  prosecuting  attor- 
ney of  the  county  in  which  such  trustee  was  appointed 
sliall  proceed  to  collect  the  same,  together  with  the  inter- 
est that  may  have  accrued  thereon,  from  such  trustee, 
and  when  collected  shall  pay  the  same  into  the  treas- 
ury of  the  county,  to  be  placed  to  the  credit  of  the 
^neral  fund  of  such  county.  Any  moneys  so  paid 
into  the  treasury  of  anv  county  shall  be  paid  to  the 
person  or  persons  entitled  thereto,  less  the  costs  of 
collection,  oy  the  prosecuting  attorney,  in  the  man- 
ner provided  in  section  6192  of  the  Revised  Statutes 
of  Ohio,  whenever  such  person  or  persons  shall  satisfy 
the  court  wherein  such  appointment  was  made  of  his 
or  their  right  to  receive  the  same;  and  the  prosecut- 
ing attorney  shall  receive  for  such  services  under  this 
section  thesame  fees  as  are  provided  by  section  265  of 
the  Revised  Statutes  of  Ohio.    [90  v.  260.] 

26887—2.  Bond  required— duties— rafedoct  to  order  of 
oourt— report-payment— removal— compensation.  Such 
trustee  shall  before  entering  upon  his  duties  give 
bond  to  the  State  of  Ohio,  in  a  sum  one  and  one-ualf 
times  the  amount  to  be  received  by  him,  conditioned 
as  the  court  may  order,  and  with  surety  to  be  approved 
by  the  clerk  of  such  court ;  and  it  shall  be  the  duty  of 
such  trustee  to  collect,  by  action  or  otherwise;  the 
unpaid  part  of  such  proceeds,  and  to  invest,  re-invest 
and  manage  such  fund  for  the  best  interest  thereof, 
making  only  such  investments  and  upon  like  securi- 
ties as  guardians  are  by  law  authorized  to  make ;  such 
trustee  shall,  at  all  times,  be  subject  to  the  order  of 
the  court,  and  shall,  when  required  by  the  court, 
report  to  it  his  proceedings  and  the  amount  and  con- 
dition of  the  fund.  He  shall  pay  over  such  fund 
only  upon  the  order  of  the  court  appointiug  him :  he 
msay  at  any  time  be  removed  by  tne  courts  ana  he 
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shall  receive  only  such  compensation  as  the  court 
may  allow,  to  be  paid  out  of  such  fund.  [84  v  232.] 

2  6387—3.  Application  of  tho  aot.  BffBct  of  payment  to 
trustee.  The  provisions  of  this  act  shall  apply  to 
actions  and  proceedings  now  pending,  as  well  as  to 
those  hereafter  commenced ;  such  pavment  to  such 
trustee  shall  be  a  bar  to  any  claim  thereafter  made 
by  any  person  whomsoever;  and  the  person  or  per- 
sons, or  corporations,,  so  paying,  shall,  in  no  case  be 
required  to  see  to  the  application  of  the  money  so 
paid.    [84  v.  232.] 

TRUSTEES  GENERALLY,  AND  THEIR  ACCOUNTING. 

i  6888.  Tmsteei  mnit  render  biennial  aoooant  Any 
trustee  of  any  non-resident  idiot,  imbecile,  or  luna- 
tic, appointed  as  aforesaid,  and  any  trustee  hereto- 
fore or  hereafter  created  by  any  last^  will  or  deed, 
or  appointed  by  any  competent  authority,  to  execute 
any  trust  created  by  any  such  last  will  or  deed, 
shall,  as  often  as  once  each  two  years,  render  an 
account  of  the  execution  of  his  said  trust,  to  the 
probate  court  of  the  county  in  which  he  was  ap- 
pointed, or  in  which  such  last  will  or  deed  may  be 
recorded,  in  the  manner  provided  by  law  for  the 
settlement  of  the  accounts  of  executors  and  admin- 
istrators: provided,  this  section  shall  not  apply  in 
any  case  in  which  the  will  or  deed  creating  such 
trust  designates  any  other  tribunal  for  the  settlement 
of  the  trust,  or  in  which  any  other  tribunal  shall 
have  acquired  jurisdiction.    [70  v.  100,  i  1.] 

Settlement  final  between  guardian  and  ward  nnless  an  appeal 
\b  taken  or  settlement  Is  opened,  82  0. 8. 18.  Sncb  settlement  docs 
not  prevent  snit  on  amount  due  though  receipted  for  but  not 
actually  paid,  28  O.  S.  157.    Bee  38  0. 8. 857, 868. 

{  8889.  Citationi  and  notieee.  The  probate  court 
shall  issue  and  have  served  in  the  same  manner  as  is 
or  may  be  provided  by  law^  in  the  case  of  the  settle- 
ment of  executors  and  administrators,  the  necessary 
citations  and  notices  by  publication  or  otherwise, 
requiring  all  persons  interested,  to  attend  such  settle- 
ment and  maxe  objections  thereto,  if  any  they  have. 
[70  V.  100,  {  2.] 
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2  6880.  Probate  eourt  to  dotomine  m  to  ezooutioa  of 
truit.  The  said  court  shall  have  full  power  to  hear 
and  determine  all  matters  relative  to  tne  manner  in 
which  the  trustee  has  executed  his  said  trust,  and  as 
to  the  correctness  of  his  accounts  rendered  as  afore- 
said ;  and  to  require  any  trustee,  created  as  aforesaid 
within  such  county,  on  the  determination  of  his 
said  trust,  or  on  the  removal  or  resignation  of  such 
trustee,  or  in  case  of  the  death  of  the  trustee,  to 
require  his  executor  or  administrator  to  render  a 
final  account  of  the  manner  in  which  he  has  execut- 
ed his  said  trust,  and  to  hear  and  determine  all  mat- 
ters relating  thereto,  in  the  same  manner  as  the 
accounts  of  executors  and  administrators  are  required 
hy  law  to  be  settled.    [70  y.  100,  2  3.] 

2  6881.  Appeal  firom  detemination  of  probate  oourt. 
The  determination  of  the  probate  court  on  any  such 
settlement,  whether  final  or  intermediate,  may  be 
appealed  from  in  the  manner  provided  for  an  appeal 
from  said  court  on  die  settlement  of  the  accotmts  of 
executors  and  administrators,  and  the  like  proceed- 
ings shall  be  had  on  such  appeal,  and  the  result  of 
such  proceedings  on  appeal  certified  back  to  the  pro- 
bate court.    [70  V.  100,  2  4.] 

2  688S.  Foree  and  effeet  of  determlnatioii.  The  de- 
termination of  the  probate  court  on  any  such  settle- 
ment, shall  have  the  same  force  and  efiect  as  the  like 
determination  as  to  the  account  of  an  administiiitor 
or  executor;  and  when  an  account  is  settled  in  the 
absence  of  Buy  person  adversely  interested,  and  with- 
out actual  notice  to  him,  the  account  may  be  opened 
on  his  filing  exceptions  to  the  account,  at  any  time 
within  eight  months  thereafter ;  and  upon  any  settle- 
ment of  an  account  by  a  trustee,  all  his  former  ac- 
counts may  be  so  far  opened  as  to  correct  any  mis- 
take or  error  therein,  excepting  that  any  matter  of 
dispute  between  two  parties,  which  had  been  prev- 
iously heard  and  determined  by  the  court,  fihiali  not 
be  a^ain  brought  in  question  by  either  oi  the  same 
parties  without  leave  of  the  court    [70  v.  100,  2  6*] 

The  BuretieB  of  a  guardian  may  on  their  own  motion  become 
parties  to  the  eettlement  of  final  aooount  for  the  purpose  of  oor- 
reotlnc  errors  In  that  or  a  former  account,  16  Bull.  69.  Jurisdic- 
tion 01  common  pleas,  2  N.  P.  27. 
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{  68S8.  Allowanee  of  eompengation.  The  probate 
court  shall  have  power  to  make  Buch  allowance  as 
compensatioii  to  trustees  for  their  services  and  ex- 

Senses  in  ezecnting  their  trusts,  as  the  court  may 
eem  just  and  equitable,  not  exceedinfc  the  compen- 
sation allowed  to  guardians  for  like  services;  and 
said  judse  shall  have  the  same  fees  as  in  the  settle- 
ments ofadministrators  and  executors.  [70  v.  100,  {  6.] 

88  0.8.857,868. 

}  6884.  Wlien  oourt  may  accept  reslgnatton  of  tnutoe 
or  romove  lilm.  The  probate  court  may  accept  the  res- 
ignation of  any  trustee  accounting  therein,  or  who  has 
been  appointed  thereby,  and  shall  remove  any  such 
trustee,  he  having  ten  days'  notice  thereof,  for  habit- 
ual drunkenness,  neglect  of  his  duties,  incompetency, 
frudulent  conduct,  or  because  the  interest  of  tne  trust 
requires  such  removal,  or  upon  the  written  applica- 
tion of  more  than  one-half  of  the  heirs,  or  next  of 
kin,  or  legatees  having  an  interest  in  the  estate  so 
controllea  by  such  trustee ;  but  the  trustee  himself  is 
not  to  be  considered  an  heir,  next  of  kin,  or  legatee 
under  such  proceedings ;  and  when  a  minor  for  wnom 
the  trustee  was  appointed  has,  since  the  appointment, 
become  a  resident  of  the  state,  and  for  whom  a  resi- 
dent guardian  has  been  appointed,  the  probate  court 
shall  remove  such  trustee  and  require  an  immediate 
settlement  of  his  account,  and  upon  the  resignation, 
removal  or  death  of  any  such  trustee  accounti^  under 
this  section,  the  probate  court  shall  cause  said  estate 
to  be  settled  up  and  administered  upon  according  to 
law.  Providea,  no  trustee  appointed  under  a  will 
shall  be  removed  upon  such  written  application  of 
said  heirs,  next  of  kin  or  legatees  having  an  interest 
in  such  trust  estate,  unless  for  good  cause.  [90  v.  368.] 

Power  of  probate  court  to  fill  vacancies  caused  by  death,  etc., 
80  O.  8. 29.    Beslgnation  of  tmatee  in  default,  40  0. 8. 40a 

8ee610.S.81. 
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CHAPTER  IV. 
INSOLVENT  DEBTORS. 

VOLUNTARY  ASSIONMBNTS. 

}  6880.  Assignee  must  give  bond  in  Probate  Court. 
Additional  bond.  When  assignment  to  take  efibot 
When  any  person,  partnership,  association,  or  cor- 
poration, shall  make  an  assignment  to  a  trostee  of 
any  property,  money,  rights,  or  credits,  in  trust  for 
the  benefit  oi  creditors,  it  shall  be  the  duty  of  said 
assignee,  within  ten  days  after  the  delivery  of  the 
assignment  to  him,  anci  before  disposing  of  any  prop- 
erty so  assigned,  to  appear  before  the  probate  judge 
of  the  county  in  which  the  assignor  resided  at  the 
time  of  executing  the  said  assignment,  produce  the 
original  assignment,  or  a  copy  thereof,  cause  the 
same  to  be  filed  in  the  probate  court,  and  enter  into 
a  bond,  payable  to  the  state,  in  such  sum  and  with 
such  sureties  as  shall  be  approved  by  the  court^  con- 
ditioned for  the  faithful  performance,  by  said  assignee, 
of  his  duties  according  to  law ;  and  the  court  may  re- 
quire the  assignee,  or  any  trustee  subsequently 
appointed,  to  execute  an  additional  undertaking 
whenever  the  interests  of  the  creditors  of  the  assignor 
demand  the  same ;  any  such  assignment  shall  take 
eflfect  only  from  the  time  of  its  deli  verv  to  the  probate 
judge,  and  the  exact  time  of  such  delivery  snail  be 
indorsed  thereon  by  the  probate  judge,  who  shall 
immediately  note  the  filing  on  the  journal  of  the 
court ;  and  it  may  be  delivered  by  the  assignor  to  the 
probate  judge  eitner  before  or  after  its  delivery  to  the 
assignee.    (57  v.  39,  i  1 ;  56  v.  231,  i  18.] 

Courts  of  iDflolvency,  Hamilton  and  Cuyahoga  oounties,  see 
P.5S6. 

Deed  of  A$Hgnment.— Know  aU  men  by  these  presents,  that 

whereas  I,  A.  B.,  of  the  city  of ,  county  of ,  and 

State  of  Ohio,  being  indebted  to  divers  persons  in  varied  sums 
of  money,  which  I  am  now  unable  to  pay  in  full  and  whereas  I  am 


411  A88IQNMBNT8  FOR  CRBDITORB.  26335 

desirous  to  convey  all  my  property  for  the  benefit  of  crediton 
without  any  preference  or  priority.  Now  therefore,  I,  the 
said  A.  B.,  in  consideration  of  the  premises  and  of  one  dollar 
to  me  paid  by  C.  D.,  the  receipt  of  which  is  hereby  acknowl- 
edged, have  granted,  bargained,  sold,  assigned,  transferred 
and  set  over,  and  by  these  presents  do  grant,  barsain,  sell, 
assign,  transfer  and  set  over  unto  said  C.  D.  all  and  singular 
the  lands,  tenements,  hereditaments  and  appurtenances,  goods, 
chattels,  stocks,  promissory  notes,  debts,  choses  in  action,  evi- 
dences of  debt,  claims,  demands,  property  and  effects  of  every 
description  belonging  to  mejWherever  the  same  may  be  situated, 
except  such  property  as  is  by  law  exempt  from  execution;  to 
have  and  to  hold  the  same  unto  the  said  C.  D.  in  trust  to  sell 
and  dispose  of  the  said  roal  and  personal  property  and  to  col- 
lect, sue  for  and  demand,  receive  and  recover  all  such  sums  of 
money  as  may  be  or  become  due,  and  payable  on  said  promis- 
sory notes,  debts,  choses  in  action,  evidences  of  debt,  claims  and 
demands,  and  then  in  trust  to  apply  the  proceeds  from  the 
sameaa  follows: 

First— To  pay  the  lawful  costs  and  expenses  of  executing 
the  trust  hereby  created,  including  reasonable  attorney's 
fees  for  legid  advice  in  regard  to  the  formation  of  the  trust, 
and  for  drawing  this  deed  of  trust. 

8econd— To  pay  each  and  all  creditors  the  full  sums  that 
may  be  due  and  owins  to  them  from  me;  provided,  however, 
that  if  there  shall  not  oe  sufficient  funds  with  which  to  pay  all 
said  debts,  then  the  said  debts  are  to  be  paid  ratably  and  in 
proportion. 

Third— If  the  proceeds  as  aforesaid  shall  be  more  than  suffi- 
cient to  pay  and  satisfy  every  one  of  my  creditors^  then  to  pay 
and  return  to  mo  the  balance  that  may  be  left,  if  any,  after 
paying  all  my  creditors  as  aforesaid. 

And  I  do  hereby  nominate,  constitute  and  appoint  the  said 
C.  D.  my  true  and  lawful  attorney,  irrevocable  m  my  name  or 
otherwise,  for  the  purpose  aforesaid,  to  execute  the  trust  here- 
by created;  giving  and  granting  unto  my  said  attorney  full 
power  and  authority  to  do  and  perform  every  act,  deed  and 
thing  requisite  and  necessary  in  the  premises,  as  fnUy  to  idl 
intents  and  purposes,  as  I  mieht  or  could  do  if  this  assignment 
had  not  been  made;  with  full  power  of  substitution  and  revo- 
cation, hereby  satisfying  and  confirming  all  my  said  attorney 
or  his  substitute  may  lawfully  do  or  cause  to  be  done  in  the 
premises  by  virtue  hereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this 

day  of ,  in  the  year  one  thousand  eight  hundred  and 

ninety-four.  A.  B. 

signed  and  acknowledged  in  presence  of 

8tate  of  Ohio, county,  m  :   Be  it  remembered  that  on 

the  day  of .18M,  before  me,  the  subscriber,  a  notary 

public  in  and  for  said  county,  personally  came  A.  B.,  the 
grantor  in  the  foregoing  deed,  and  acknowledged  the  signing 
thereof  to  be  his  voluntary  act  and  deed  for  the  usea  and  pur- 
poses therein  mentioned. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name 

and  affixed  my  notarial  seal  on  the day  of ±}B6i. 

B.  F, 
Notary  Public  in  and  for county,  Ohio. 
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Aeesptance,—!  hereby  accept  the  txnst  created  by  the  above 
instrnment  and  agree  to  faithnilly  perforin  the  same. 

day  of ,  1894.  C.  D. 

Deed  of  cutignmerU  by  par  inert, —Know  all  men  by  these 
presents,  that  A.  B.  and  C.  D.,  partners  as  A.  B.  A  Co.,  in  the 

business,  at ^  in  consideration  of  one  dollar  to  then^ 

paid  by  E.  F.,  of  the  same  place,  the  receipt  of  which  is  hereby 
acknowledged,  and  other  considerations,  do  hereby  sell  and 
convey  unto  the  said  E.  F.,  his  successors  and  assigns,  all  of 
the  property  and  assets  of  said  partnership  of  whatever  naturo 
or  kma  and  wherever  situated,  consisting  principally  of  the 
stock  in  trade  of  said  partnership,  sitofitea  in  the  above  men- 
tioned premises,  the  book  accounts,  and  bills  receivable  of  said 
business,  etc.,  to  have  and  hold  said  property  and  assets  sub- 
ject to  certain  chattel  mortgages  filed  this  day  to  the  use  of  the 
said  E.  F.,  his  successor  and  assigns,  in  trust  for  the  following 
uses  and  purposes,  to- wit:  To  convert  the  said  property  and 
assets  into  money  and  distribute  the  same  under  and  m  accord- 
ance with  the  laws  of  the  State  of  Ohio,  governing  the  admin- 
istration of  the  estates  of  insolvent  debtors  and  the  order  of  the 
Probate  court  of county,  Ohio. 

In  witness  whereof  we  have  hereunto  set  our  hands  this 

day  of ,  1»-, 

Signed  in  the  presence  of 

Deed  of  ouM^nment.— Whereas  I,  George  E.  House,  ot 
Mount  Gilead,  Morrow  county,  Ohio,  having  been  engaged  in 
the  mercantile  business  in  said  town,  and  being  unable  lo  meet 
the  payment  of  my  claims  as  they  fall  due,  and  being  desirous 
that  an  my  creditors  shall  share  equally,  in  proportion  to  their 
several  claims,  in  the  proceeds  of  my  property,  do  therefore 
hereby  sell,  convey  and  assign  to  Smith  Thomas,  for  the  ben- 
efit of  my  creditors,  the  following  real  festate  [Bere  foUowa  a 
deBcripUon  of  the  real  estaie  conveyed.]  To  have  and  to  hold 
and  (uspose  of  the  same  in  the  manner  prescribed  by  the  sta- 
tute regulating  assignments  for  the  benefit  of  creditors  snttJect 
to  all  incumbrances,  now  on  said  premises  and  reserving  to  the 
said  George  E.  House,  his  right  of  homestead  under  the  statute 
in  said  premises.  And  I,  the  said  George  E.  House,  do  hereby 
sell  and  assign  to  the  said  Smith  Thomas,  for  the  benefit  of  my 
creditors  as  aforesaid,  all  my  personal  property,  notes  and 
book  accounts,  excepting  from  this  assignment  such  proper- 
ty as  I  may  hold  [exempt]  from  execution  lawfully. 

This  form  was  held  good  in  16  O.  S.  484. 

Bon<i.-rWhereas  by  a  certain  deed  of  assignment  executed 

by  A.  B.,  of county.  State  of  Ohio,  to  C.  D.,  on  the 

day  of ,  in  the  year  of  our  Loi'd  one  thousand  eight  hun- 
dred and  eighty ,  the  said  O.  D.  was  appointed  assignee 

for  the  benelt  of  ci'editors  [or  trustee]  of  A.  B.,  for  the  pur- 
poses therein  expressed.  Now  therefore,  we,  G.  D.,  E.  F.  and 
G.  H.,  undertake  and  bind  ourselves  unto  the  State  of  Ohio  in 
the  sum  of dollars  that  the  said  C.  D.  will  faithfully  per- 
form all  his  duties  as  such  assignee  [or  trustee]  according  to 

law. 

Witness  our  hand,  this day  of ,  A.  D.  Ifl^-. 

Signed  in  presence  of 
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Notst.— Acceptance  of  aesignment  presumed,  9  Boll  860. 
Refusal  to  accept  does  not  ravest  property  in  assignee,  6  Gratt 
174',  13  B.  Mon.  600.  After  acceptance  trust  can  not  be  re- 
nounced without  consent  of  parties  interested,  BurriU  on  Aa- 
Bignments,  $  260.    See  1  H.  860. 

Acknowledgement  of  deed  of  assignment  necessary  to  con- 
vey real  estate,  40  O.  S.  109  ;  11  Bull  820 :  12  Id.  68. 

Appeal,—^  6407. 

Assent  of  creditors  not  necessary  to  validity  of  assignment, 
12  O.  S.  601. 

Assignee  in  this  state  not  only  represents  the  assignor  but 
the  credlton,  11  Bull.  288;  25  O.  8.  540.  lUghti  of  as&nee  no 
greater  than  those  of  debtor  before  aadgnment,  1 C.  C.8^ ;  88  O. 

^<<<iMm«ni.— Insolvent  changing  business  into  corporation 
without  fraudulent  Intent,  not  ground  for,  11  Bull  272. 

Bank  deposit  equitably  belonging  to  bank  does  not  pass  by 
assignment,  80  O.  8.  600.  Drawing  and  delivery  of  check  on 
fund  in  bank,  an  equitable  assignment  pro  tanto  and  holder 
may  recover  in  full  though  drawer  assigns  before  presentation 
and  accei^tance,  1 C.  C.  R.  1.  Payment  of  ante  dated  check  by 
bank  havmg  knowledge  of  assignment  no  defense  to  action  by 
•Mignee,  40  0. 8. 1.    Funds  in  separate  package.  1 N.  P.  858. 

£an/ertfptoy.— Discharge  in,  does  not  affect  rights  of  cred- 
itors under  assignment  made  long  prior  to  the  ^*  Bankrupt 
Act, "  12  Bull  286.  Dower.  20  Bull.  401 

VolluHve  as8ignment,—RightB  of  creditors  under.  A  cred- 
itor of  two  insolvent  debtors  who  proves  his  claim  and  takes 
his  dividend  against  one,  loses  his  right  to  proceed  against  the 
other  for  the  unpaid  balance,  bat  no  creditor  of  both  debtors 
by  taking  judgment  against  one,  loses  his  right  to  his  pro  rata 
dividends  in  tne  proceeds  of  the  property  of  both.  41  O.  S.  187. 

Contribution,— Where  a  member  of  an  insolvent  corporation 
voluntarily  pays  the  debts  of  the  corporation,  he  can  not  re- 
cover from  another  member  who  was  at  the  time  of  such  pay- 
ment solvent  and  within  the  same  Jurisdiction,  his  pro  rata 
share  of  his  indebtedness,  8  C.  C.  R.  1. 

Corporation.— M.B,y  assign,  8  Barb.  Ch.  110,  124:  and  an  as- 
signment does  not  work  a  dissolution,  21  Barb.  221,  224;  02  Pa. 
St.  806.  Banking  company  can  not  assign  preferring  creditors, 
g  7644 .  Judgment  against  stockholders  of  insolvent  corporation 
final  as  to  creditors,  80  O.  8.  643.  Stockholders,  liability;  when 
statute  of  limitations  besrins  to  run,  16  Bull  164;  40  O.  S.  607. 
Stockholders,  individual  nability,  see  oases  collected  in  8  C.  C. 
R.  1, 4.  Can  not  give  preferences,  46  0. 8. 498 ;  8  N.  P.  258.  Traiui- 
f^r  voidable,  12  O.  C.  102. 

Deaeription.—Deteciiye  will  not  defeat  assignment,  2  Sandf. 
8.  C.  148;  7  Ala.  878;  cured  by  schedule,  16  l^ck.  247.  See  22 
Kas.  106;  9  Neb.  40;  16  Conn.  162;  nor  omission  to  annex 
schedule,  7  Pet.  606,  614;  6  Mass.  389;  1  Edw.  Ch.  266, 264.  Mis- 
take in  amount  of  debt  corrected,  5  S.  A  B.  401;  2  Mot.  106;  8 
Ired.  Bq.  N.  C.  178;  but  not  so  as  to  prejudice  rights  of  other 
erediton,  4  J.  J.  Marsh.  468, 466;  intentional  omission  of  prop- 
erty in  schedule  when  held  not  to  vitiate,  16  Bull  872. 

Distributton.-^nly  on  allowed  claims,  32  O.  S.  600.  Assig- 
nee bound  by  court's  distribution,  87  0. 3.  222;  must  be  accord- 
ing to  law  of  domical,  81  O.  S.  611. 
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Jf'oreign  asHjjrnmenl.— Does  not  affect  real  estate  in  Ohio,  i 
O.  234;  3  O.  48S.    Foreign  assigrnment  of  Ohio  land  superior  fo 
subsequent  foreign  attachment,  9  0. 180;  see  17  Bull  if 4.    For- 
eign assignment  of  personalty  saperior  to  subsequently  .tia- 
tured  cross-demand  held  by  Ohio  debtor,  27  O.  S.  855;  or  sub- 
sequent attachment  of  Ohio  debtor,  9  Bull  350;  when  the  as- 
signment Is  valid  where  made.  Id,\    81  O.  S.  61;   and  not 
invalid  according  to  the  laws  or  the  state  where  the  property 
is,  see  143  Mass.  w;  18  Bull  86;  and  generally,  88  How.  Pr.  59; 
84  Barb.  617:  6  Wall  907:  7  Id.  139;  96  N.  Y,  2^;  98  Id,  82;  71 
Me.  614:  82  Vt.  442,  460;  83  Mo.  866;  15  Bull  894.  Deed  of  assign- 
ment takes  eflTect  when  mailed,  31  O.  S.  611.    Powers  of  foreign 
assignee,  14  Bull  325.   Assignment  of  foreign  corporation  passing 
real  and  peisonal  property  in  Ohio  valia  though  subsequent 
statute  of  foreign  state  prohibited  such  an  aaslgnment,  24  Bull 
310.   Opeifttion  of  foreign  aartgnments  as  aflteted  by  confliot  of 
lawB;  34  Bull.  99. 

Hwband  and  tv^e.— Taking  title  In  name  of,  not  within 
meaning  of,  26844;  (before  revision)  34  O.  S.  645;  Cf.  42  0.8. 
168,  171.  Bee  mortgagtt  tak^  iitfra.  Whether  married  woman 
could  make  an  alignment,  14  Bull.  197.  Dower,  20  Bull.  401 ;  81 0. 
S.158. 

Jn«uranc0.— Before  bond  of  assignee  filed,  14  Bull.  285.  Insol- 
vency of  insuranoe  company  excuses  insured  from  paying  sub- 
sequent premiums,  14  Bull.  205. 

JwiiiUetion  exclusive,  11  C.  G.  100;  51  O.  B.  255,  262,  extendi 
over  real  estate  and  not  ousted  by  subsequent  foreclosure  pro- 
ceedings, 53  O.  S.  842. 

Lease— An  assignee  of  a  general  assignment  for  the  benefit 
of  creditors  does  not  by  mere  acceptance  of  such  assignment 
become  liable  to  payment  under  a  lease  which  previous  to  such 
assignment  belonged  to  his  assignor  even  if  the  leasehold  is  spe- 
cifically mentioned  in  the  sssignment,  but  such  assignee  has  a 
right  to  elect  whether  to  accept  or  reject  same  for  benefit  of  es- 
tate, 20  Bull  870.  Lease  with  privilege  of  purchase— rights  of  as- 
li^ee,  17  BulL  174.  When  assignee  personally  liable,  1 N.  P.  106. 

liens.— Assignee  takes  subject  to,  88  O.  8.  610.  Assignment 
does  not  affect  priority  of,  26  O.  8. 68 :  40  O.  8.  109.  Judgment 
can  not  attach  after  assignment,  14  0.  8.  200.  Bee  45  0. 9.  825 ; 
18  Bull  816.  Deed  of  assignment  excepting  ' '  all  existing  liens ' ' 
does  not  give  priority  to  mortgage  lien  void  as  to  creditors, 
though  valid  as  to  assignor,  42  O.  U.  295.  Jurisdictiou  of  probate 
court  to  settle  liens,  45  O.  8.  141 ;  11  C.  C.  100.  Appeal  lies.  Id. 

Limitation. —See  '4  6344, 6852  notes.  Of  action  on  assignee's  bond, 
ten  years,  $  4964.  Payment  of  dividend  not  a  new  promise  un- 
der limitation  act,  16  O.  8.  666:  payment  on  account  good  An- 
swer to  plea  of  statute,  12  Bull  144.  The  statute  of  limitation 
does  not  run  in  favor  of  an  assignee,  12  Bull  286. 

Jfortoooe.— Void  as  to  creditors,  void  as  to  assignee,  25  O.  8. 
649;  42  O.  8.  295;  see  11  Bull  283.  Rights  of  assignee  superior  , 
to  invalid  mortgage,  8  O.  8.  6;  and  to  prior  nni^ecorded  mort- 
gage, 2  C.  C.  R.  485;  but  not  to  prior  valid  mortgage,  20  O.  890; 
though  given  to  particular  creditors  on  same  day  as  assignment 
if  filed  lii'st,  16  Bull  8;  nor  to  deed  intended  as  a  mortgage 
though  not  a  legal  one,  and  though  filed  after  deed  of  assign- 
ment, 44  O.  S.  210;  nor  to  mortgage  to  trustee  to  secure  bona 
fide  indebtedness  to  wife,  40  O.  8.  287;  or  to  infant.  17  Bull  64. 
Assignee  can  not  prevent  foreclosure  of  assignohs*  mortgage, 
81  O.  8.  158;  but  can  sell  property  free  from  chattel  mortgage, 
86  0. 8. 1 :  87  0. 8. 21K.  Jurisdiction  of  court  to  marshal.  45  O.  S.  141. 
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Mortgage  of  real  property  not  dcpoaJted  for  record  before  aa- 
sigument  by  mortgagor  takes  effect,  not  a  lien  as  against  the 
assignee  or  creditors  nor  does  It  become  so  by  being  subsequently 
recorded,  48  O.  S.  492.  Such  an  assignment  takes  effect  as  to  all 
persons  from  the  time  of  its  delivery  to  the  probate  court  of  the 
county  in  which  the  assignor  resided  at  the  time  of  iu  execu- 
tion. It  is  not  necessary  that  it  be  also  filed  for  record  with  the 
recorder  of  deeds.  Id.  Refiling  chattel  mortgage  after  assign- 
ment not  necessary,  2  C.  C.  372.  Mortgagee  of  real  property  can 
not  sue  to  foreclose  after  assignment  of  debtor,  81  Bull  353 ;  set' 
32  Bull.  4.  Chattel  mortgage  to  secure  payment  of  attorneys' 
fees,  1  N.  P.  35. 

Parties.— ^Crediton  not  necessary  parties  m  action  against 
assignee,  20  O.  S.  441.    See  $  6844  n. 

Partnership.—  A  partner  can  not  make  an  assignment  for 
the  firm,  unless  the  others  consent,  1  D.  239;  29  O.  S.  441;  bnt 
sole  surviving  insolvent  partner  can,  15  Bull  872;  S.  C.  118  U. 
S.  8.  Ratification  of  assignment  by  partners  relates  back  to 
date  of  assignment,  29  O.  S.  441 ;  but  not  so  as  to  defeat  inter- 
vening rights,  Id.  Where  there  ara  Joint  and  separate  assets 
and  Joint  and  separate  debts,  the  joint  assets  must  first  be  ap- 
plied to  the  payment  of  joint  debts,  and  the  individual  assets 
to  the  payment  of  individual  debts.  U  ttiero  be  any  surplus  in 
either  of  the  funds  after  the  payment  of  that  fund,  the  creditors 
of  the  other  will  share  ec[nally  in  the  distribution  of  the  sur- 

Slus,  7  O.  S.  179;  but  assignment  of  individual  members  after 
issolution  defeats  firm  creditors'  preference  In  respect  of  firm 
assets.  Both  classes  of  creditors  must  then  share  equally,  6  O. 
S.  606.  Assignment  by  insolvent  firm  works  dissolution,  6  W. 
&  S.  288;  or  by  one  partner  of  his  interest  in  the  flim  to  the 
other  partners,  13  Pa.  St.  617.  Asssignment  by  limited  part- 
nership preferring  creditors  void  as  against  partnership  cred- 
itors, $3i66;  by  partners  one  of  whom  is  an  infant  void,  21  How. 
(N.  Y.)  Pr.  884.  Semble,  that  partnership  assignnient  not  invalid 
because  individual  property  not  assigned,  15  Bull  10.  Where 
there  are  no  co-partnership  funds  and  no  solvent  partner,  the 
joint-creditors  may  come  upon  the  separate  estate  of  a  partner 
prorata  with  the  separate  creditors,  17  0uir  171.  Where  in  the 
probate  court  two  assignments  for  the  benefit  of  creditors  one 
executed  bv  a  partnership  and  the  other  by  one  of  the  partners 
individually  to  the  same  assignee  are  being  administered  it  is 

g roper  for  the  court  to  treat  the  two  as  one  trust  where  necessary 
>  the  adjustment  of  the  oonfiicting  claims  of  creditors  entitled 
to  the  trust  fund,  30  Bull  859,  306;  50  O.  S.  Power  of  probate 
court  to  determine  questions  of  priority,  Id.  Allowance  of  claim 
by  assignee  does  not  settle  question  as  to  order  in  which  debts 
of  partnership  are  to  be  paid,  6  C.  C.  57.  Effect  of  judgment 
on  note  signed  by  all  members,  87  Bull.  73.  Managing  partner 
may  assign  when,  36  Bull.  271.  Right  to  set  aside  assignment, 
see  1  N.  P.  219.  What  language  conveys  individual  property,  4 
N.  P.  262. 

Possession.— ABBignee  should  take  possession  of  the  property 
at  once,  Burrill  on  Assignments,  $  dm.  Actual  possession  not 
necessary  to  vest  title  in  assignee,  81  O.  S.  611.  Delivery  of 
keys  of  place  where  goods  stored  held  sufficient,  50  N.  Y.  852. 
Possession  by  assignor  oritna  facie  bnt  not  conclusive  evidence 
of  fraud,  9  O.  158;  8  id.  527;  W,  190.  Assignee  may  employ 
assignor  as  agent  to  assist  him,  4  Sandf.  S.  O.  262, 272;  8.C.  6  M. 
Y.  510:  10  N.  Y.  691;  21  How.  Pr.  94.  Acceptance  of  assign- 
ment does  not  bind  assignor  for  payment  ox  rent  of  pisemjaes 
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leased  by  debtor,  1  Miles  (Pa.)  358;  but  if  he  elects  to  take 
and  en  lei's  into  possession  he  becomes  bound,  20  Bull.  870. 

Release.— AB&ignment  containing  stipulation  for  release  as 
condition  for  I'ccclving  benefit  or  prefei*cnce  thereunder  invalid, 
5  O.  178;  W.  606,  701;  U  Johns.  468;  11  Wend.  187;  87  N.  Y.  186; 
38N.  Y.9. 

^£!p/evin.— Assignment  after  commencement  of  action  but 
before  service  of  order  of  delivery  does  not  defeat*  88  O.  S.  523. 
Liability  of  sureties  on  replevin  bond  in  action  i^vived  in  name 
of  successor  of  assignee,  41  O.  S.  691. 

Bescrvations.— An  assignment  containing  a  stipulation  re- 
serving any  l)enent  or  advantage  to  the  debtor  at  the  expense 
of  ci-editors  is  invalid,  5  Cow.  547;  18  S.  &  M.  22,  27;  18  Ala.  734; 
737;  2  Pick.  129;  6  Gratt.  444;  5  Kas.  824,  reserving  any  part  of 
his  property  in  ti-ust  for  himself,  5  Cow.  647;  6Hill  438;  16  N.  Y. 
208,  giving  assignor  right  to  retain  temporarily  possession  of 
assigned  property,  10  Ala.  231;  2»Id,  172;  71  Mo.  80;  12  N.  J.  £q. 
214;  13  Pa.  St.  679  contra;  1  Gratt  274;  9  Pick  21;  22  Ala.  238, 
reserving  to  assignor  the  power  of  making  leases,  8  Md.  11,  or 
reserving  to  him  a  control  over  the  sale  of  the  i-eal  estate*  26 
Gratt.  603,  or  the  power  to  appoint  now  assignees,  2  Johns.  Ch. 
665  or  name  an  assignee's  successor,  8  Barb.  Ch.  644,  have  been 
held  objectionable,  out  provisions  reserving  right  of  trustees  to 
employ  debtor  to  manage  the  property  temporarily  have  been 
upheld,  20  L.  J.  C.  P.  N.  S.  217;  7  Ala.  766;  10  Id.  02;  3  Cold. 
(Tenn.)  284,  or  excepting  from  the  operation  of  the  conveyance 
a  certain  portion  of  the  property  for  the  use  of  the  debtor, 
8  Gratt.  467;  4  Wheat.  899;  9  N.  Y.  620.  or  reserving  surplus  to 
assignor  after  payment  of  debts  of  all  creditors,  15  N.  Y.  120: 
16  Mo.  696;  64  Pa.  St.  465;  17  Vt.  810,  of  partnership,  0  Paige  297, 
802  (unless  payment  of  individual  debts  is  not  provided  for.  16 
N.  Y.  484,)  or  the  payment  of  the  debts  of  such  of  the  creditors 
as  are  provided  for  m  the  assignment,  9  O.  8.  646  (act  1853,  not 
void  but  inures  to  benefit  of  all)  or  reserving  surplus  to  assignor 
on  condition  of  creditors  releasing  debtor,  3  W^atts  198;  8  Leigh 
271;  32  Minn.  60,  though  the  weight  of  authority  is  to  the  con- 
trary, 4  Dall.  76;  1  Head.  34;  14  Ind.  126;  40  Md.  414:  20  S.  C. 
416:  12  Ala.  101.  Deed  I'escrving  fee  of  draughtsman  held  void 
under  Maryland  statute,  14  Bull  840. 

Rights  of  assignee  no  greater  than  those  of  assignor,  8S  O. 
S.  63 ;'  1 C.  C.  388,  395.    but  see  86  O.  S.  11, 16 ;  37  Id.  218. 

Nale.So  relief  against  mistakes,  41  O.  S.  70,  see  10  Bull  49. 
Dower  not  extinguished  bv,  81  O.  S.  158.  Power  of  court  to  fix 
price  after  three  returns  of  no  sale,  40  O.  S.  830.  Express  power 
to  sell  on  credit  held  not  to  defeat  assignment,  6  O.  S.  611 
(1866).  Assignee  can  not  purchase,  see  11  O.  67;  14  Id. 
228.  Action  to  set  aside  fi'audulent  in  order  to  effect  better  sale 
of  pmpcrty  levied  on,  20  O.  S.  S97.  Fraud  of  stockholder  of  in- 
solvent cortxiratlon  will  not  alTcct  sale  by  assignee  in  good 
faith,  81  O.  S.  60.    See  $  6350. 

Set-off.— Cl&ima  acquired  after  assignment  can  not  be  set-off 
against  assignee,  22  N.  Y.  489.  Creditor  can  not  set-off  his  de- 
mand against  value  of  articles  purchased  by  him  at  assignee's 
sale,  1  Halst.  104.  Set-off  of  claims  not  due,  see  34  O.  S.  381. 
Joint  may  be  set-off  against  single  debts  m  cases  of  insolvency, 
41  O.  S.  403.  See  generally  $  5075  n..  Code  of  Civil  Procedure. 

tiurety^Bee  Ueplev in,  supra;  of  insolvent  administrator  not 
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liable  for  debt  due  from  sdmlnlBtrator  to  estate,  41  O.  S.  588 ; 
16  BnU.  392.    Concluded  by  decree  settling  accounts.  46  O.  S.  66. 

Time  of  tciking  effect.—On  delivery  of  deed  to  probate  judge, 
a  6335 ;  see  48  O.  S.  492 :  49  O.  S.  573 ;  86  Bull.  271 ;  of  ioieiga  as- 
signment when  mailed,  81  0. 8. 611 ;  1  N.  P.  108. 

Usury.— AsBignee  can  not  set  up,  if  assignor  could  not,  8 
Bull  557.    Beneuciaries  can  set  np,  14  O.  S.  200. 

What  property  pcutses. —Hichts  of  action  for  damas^espass 
by  the  assignment,  18  Conn.  522,  and  unpaid  stock  subscriptions, 
10  Mo.  App.  499;  570;  574,  and  insurance  policies,  140  Mass.  169; 

8  Wheat.  268,  lxK)k  accounts,  4  Mass.  508, 511,  right  to  use  a  trade 
mark,  134  Mass.  247,  contingent  intci-csts  and  expectancies, 
2  Story  630.  Judgments  and  executions,  93  N.  Y.  874;  15  Mn»3. 
481,  bank  deposits,  47  N.  Y.  Super.  Ct.  822;  4  Sandf.  S.  C.  CM; 

9  N.  Y.  211;  assignor's  interest  in  wife's  property,  1  Green  C'h. 
518,  membership  in  N.  Y.  Produce  Exchange, 9  Bull  376;  10  Bull 
163  contra  Id.^  but  claims  for  personal  torts  do  not,  18  Pa.  St. 
249.  "Where  purchases  are  made  by  a  firm  some  time  before 
an  assignment,  but  arrive  subsequently,  the  title  thereto  vests 
in  the  assignee,  the  seller  having  failed  to  exercise  the  right  of 
stoppage  m  transitu;  but  property  the  title  to  which  is  ac- 
quired subsequent  to  the  assignment  does  not  pass."  Burrill 
on  Assignments,  $  112,  citini;,  22  Pa.  St.  427: 18  O.  S.  210:  41  Mich. 
675:  «7  Pa.  St«.  228.  Nor  trust  property,  46  0. 8. 102. 

What  constitutes  an  assignment.— A  creditor  received  secur- 
ities from  an  insolvent  debtor  in  trust,  to  be  sold,  and  out  of  the 
proceeds  to  pay  her  own  claim  and  the  claims  of  certain  other 
creditoi's,  h^la  an  assignment  for  the  benefit  of  creditors,  19 
Bull,  180  citing,  4  O.  S.  45.    See  3  C.  C.  R.  513. 

Miscellaneous,— TroviBions  in  deed  empowering  assignee  to 
effect  insurance  on  property,  11  Barb.  198,  employ  agents,  37  N. 
Y.  608;  8  Dana  247,  pay  rents  and  taxes  on  I'eal  estate,  28  How. 
Pr.  383,  or  interest  on  mortgaged premines,  11  Barb.  198  upheld; 
and  pi*ovision8  exempting  assignee  from  liability  for  acts  of 
agents,  18  Gratt.  387;  18  Barb.  549,  but  not  for  acts  of  assignor's 
agents,  1  Sandf.  Ch.  4,6,  nor  f«tr  his  own  acts,  44  N.  II.  48;  83  111. 
SSI;  37  Barb.  621,  see  49  Conn.  282.  Mixed  grain  stored  in  ware- 
house held  a  bailment  and  title  upheld  against  warehouseman 
and  assignee  for  benefit  of  creditors,  46  O.  8. 244.  Real  estate  held 
by  Archbishop  of  the  Roman  Catholic  church :  deed  of  assignment 
does  not  convey  right  to  asshrnee  to  subject  to  payment  of  loa- 
slgnor's  iudlvIausLTdebts,  46  0.  S.  103.  Successive  assignments, 
9  C.  C.  632. 

§  6336.  On  fftilnre  to  file  asngnment  or  give  bond, 
court  to  appoint  a  trustee.  If  any  such  assignment 
or  a  copy  thereof  shall,  for  ten  days  after  the  execu- 
tion of  the  assignment,  not  be  filed  in  the  probate 
court  as  aforesaid,  or  if  the  assignee  named  thereon 
fail  for  that  time  to  g[ive  bond  as  aforesaid,  the  court 
shall,  on  the  application  of  the  assignor,  or  of  any  one 
of  his  creditors,  make  an  order  removing  such  as- 
signee and  appoint  a  trustee  in  his  place ;  provided, 
tnat  if  more  than  one  assignee  be  named  in  the 
assignment,  and  some  of  them  fail  as  afoVesaid,  the 
court  may  permit  the  assignee  or  assignees  comply- 
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ing  with  the  preceding  section  to  qualify  and  enter 
upon  the  dischaive  of  the  duties  of  the  trust.  [71  v. 
74,  §2;  74  V.  110, 1 4.] 

Judicial  dlflcreUon  as  to  removal.  3  N.  P.  138. 

2  6887.  Seiignation  of  auignee — appointment  of  tnui« 
tee — filling  vaoanoy— additioxial  tmiteei.  Any  assignee 
who  has  qualified,  and  any  trustee  appointed  by  the 
court  who  has  qualified,  may,  with  the  consent  of  the 
court,  resign  his  trust ;  and  m  case  of  the  death,  re- 
moval, or  resignation  of  a  sole  assignee  or  trustee, 
the  court  shall  appoint  one  or  more  trustees  in  his 
place ;  but  if  there  be  one  or  more  assignees  or  trus- 
tees who  have  not  died,  resigned,  or  been  removed, 
the  court  may  either  fill  the  vacancy  caused  by  the 
death,  resignation,  or  removal,  or  allow  the  remain- 
ing assignee  or  assignees,  trustee  or  trustees,  to  exe- 
cute the  trust,  as  the  court  may  deem  best  for  the 
trust ;  and  the  court  may  at  any  time,  on  application 
of  a  majority  of  the  creditors  in  amount,  api>oint  an 
additional  trustee.  (1)    [71  v.  101,  K 1, 3, 4.] 

{ 6888.  Sleetlon  of  tnutee  or  tnutees  X>y  creditors. 
Whenever  any  creditor  or  creditors  of  the  a.s8ignor 
shall  file  a  complaint  alleging  that  the  assignee  or  as- 
signees named  in  the  deed  of  assignment,  or  the  trus- 
tee or  trustees  appointed  by  the  court  under  the  pro- 
visions of  the  next  two  preceding  sections,  are  not 
suitable  persons  to  administer  the  trust,  or  that  their 
administration  thereof  will  not  be  for  the  best  inter- 
ests of  the  creditors  of  the  assignor  and  such  assignor, 
the  court  shall  thereupon  issue  a  citation  to  sucli  as- 
signee or  assi^ees  or  trustee  or  trustees  and  to  the 
assignor  if  resident  within  the  state  to  appear  before 
such  court  at  a  time  to  be  named  therein.  And,  if 
on  the  hearing  of  such  complaint,  it  be  made  to  appear 
to  the  satisfaction  of  the  court  that  such  complaint  is 
true,  and  a  petition  is  filed  with  the  court,  signed  by 
creditors  of  the  assignor,  who  own  not  less  than  one 
thousand  dollars  ofdebts  against  the  assignor,  and 
the  validity  of  such  debts  is  shown  by  the  schedule 
of  debts  on  file  in  the  court,  or  otherwise  established 
to  the  satisfaction  of  the  court,  praying  for  permission 
to  elect  a  trustee  or  trustees,  tne  court  shall,  by  its 
order,  fix  a  time  for  such  election  and  cause  notices  to 
be  sent  by  mail  or  otherwise  to  each  of  the  ci^tora 

(1)610.B.8L 
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of  the  assignor,  specifying  a  time  when  the  creditors 
shall  meet  at  the  court  room  for  the  election  of  a  trus- 
tee or  trustees ;  and  at  the  time  named  in  such  order, 
if  creditors  repres<?nting  fifty  per  cent,  or  more  of  the 
debts  of  the  assif^nor  are  present  or  represented  by 
attorney,  they  may  proceed  to  the  election  of  a  trus- 
tee or  trustees,  a  majority  in  value  of  all  the  debts  so 
represented  at  such  meeting  being  necessary  to  a 
choice  ;  and  the  proceedings  of  the  meeting  showing 
what  creditors  were  present  as  aforesaid,  and  the 
amount  of  the  debts  neld  by  them  respectively,  and 
who  cast  their  several  votes,  shall  be  made  out  and 
signed  by  the  president  and  secretary  of  the  meeting 
and  filed  with  the  court ;  and  if  the  court  approves 
the  choice,  and  if  the  trustee  or  trustees  so  elected 
appear  within  ten  days  thereafter  and  give  bond,  the 
court  shall  appoint  him  or  them  as  such  trustee  or 
trustees,  and  remove  the  preceding  assignee  or  trus- 
tee; provided,  that  the  summary  determination  of 
the  court  as  to  who  are  creditors  and  the  amount  of 
their  claims  in  this  section  provided,  shall  have  no 
efifect  as  to  the  validity  of  sucn  claims,  except  for  tlie 
purpose  of  such  election.  [91  v.  16 ;  88  v.  361 :  71  v. 
73,  Cl4.] 

A  person  voting  as  a  creditor  at  the  election  of  a  trustee  In 
Insolvency,  Is  not  thereby  estopped  from  afterwards  asserting 
that  he  is  not  a  creditor,  43  O.  S.  421.  The  approval  by  the  pro- 
bate court  of  an  election  of  an' assignee  is  not  an  order  decision 
or  decree  from  which  an  appeal  can  be  taken  to  the  common 
pleas  court,  34  O.  8.  280. 

2  6839.  Semoval  of  assignee,  etc.,  by  the  court — ^Effect  of 

new  bond.    The  court  may  remove  any  assignee  or 

trustee,  specifying  in  the  order  the  cause  of  removal ; 

and  on  application  made  by  any  surety  or  sureties 

of  any  assignee  or  trustee,  the  court  may,  if  satisfied 

of  the   reasonableness  of  the  application,  require 

such  assignee  or  trustee  to  give  a  new  bond,  or  on 

failure  so  to  do,  the  court  shall  remove  such  assignee 

or  trustee ;   and  upon  a  new  bond  being  given  in 

accordance  with  such  order  and  approved  by  the 

court,  the  sureties  in  the  original  bond  shall  be  by 

the  order  of  the  court  discharged  from  further  lia- 

biUty.    [71  V.  73,  J  14.] 

4  Bull,  88, 87. 
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{  6840.  Tmatee  appointed,  to  give  bond — His  rights 
on  giving  bond.  Whenever  the  probate  court  appoints 
a  trustee,  whether  in  place  of  an  assignee,  or  of  a 
trustee  before  appointed  by  the  court,  such  trustee 
shall,  within  ten  days  after  his  appointment,  give^ 
bond  as  aforesaid,  or,  failing  so  to  do,  he  may  bo* 
considered  as  declining  the  appointment,  and  the 
place  may  be  filled  by  the  court ;  and  when  a  trustee 
shall  have  given  bond,  he  shall  succeed  to  all  the 
rights,  powers  and  privileges  of  the  preceding  assig- 
nee or  trustee ;  and  the  court  may  make  and  enforce 
all  orders  necessary  to  put  the  newly  appointed  trus- 
tee into  possession  of  all  property,  moneys,  books, 
papers,  evidences  of  title,  and  other  effects  covered 
by  the  assignment,  or  in  any  way  belonging  to  the 
trust;  and  such  trustee  may,  by  suit  in  the  court  of 
common  pleas,  or  otherwise,  compel  the  delivery  to 
him  of  all  Bucn  property,  moneys,  books,  papers,  ev- 
idences of  title,  and  other  effects.    [73  v.  101, 1  4.] 

Trustee's  remedy  to  recover  assets,  5  C.  C.  269. 

J  6341.  Settlement  on  resignation,  removal,  or  death. 
How  enforced.  On  the  resignation  or  removal  of  an 
assignee,  or  trustee  appointed  by  the  court,  such 
assignee  or  trustee  shall  forthwith  file  and  settle  his 
account,  and  on  the  death  of  any  such  assignee  or 
trustee,  his  legal  representative  shall  forthwith  file 
and  settle  such  account ;  and  immediately  after  such 
settlement  such  assignee,  or  trustee,  or  his  legal  rep- 
resentative shall  pay  over  to  his  successor,  all  moneys 
found  due  from  him  to  the  trust;  and  on  failure  so  to 
do,  or  on  failure  to  file  and  settle  such  account,  or 
deliver  over  to  his  successor  all  property,  moneys, 
books,  evidences  of  title,  papers,  and  other  effects 
in  any  way  belonging  to  the  trust,  such  successor 
may,  by  action  in  the  common  pleas  or  otherwise, 
j)roceea  on  his  bond  against  such  assignee,  or  trustee, 
or  his  legal  representative  and  the  sureties  in  such 
bond.    [71  v.  74,  §  2 ;  73  v.  101,  J  4.] 

The  action  may  be  brought  in  the  superior  court,  1 C.  C.  R.  20. 
Power  of  court  to  settle  account,  though  not  formally  refileti 
after  registration  of  assignee,  1  C.  (;.  R.  550.  An  action  will  lie 
upon  the  bond  of  such  assignee  In  favor  of  bis  successor  when 
assignee  has  been  removed  and  failed  to  comply  with  order  to 
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deliver  trust  property  under  former  statutes,  36  O.  S.  458.  This 
provision  docs  not,  however,  require  the  legal  representative  to 
take  the  place  of  the  fuwignee  in  pending  actions,  n  ho  shall  talse 
his  place  in  such  actions  is  to  be  determined  by  the  statutes  de- 
fining the  duties  of  legal  renresentatlves,  41  O.  8.  597.  The  suc- 
cessor of  an  assignee  in  insolvency  takes  his  place  in  a  pending 
action,  Id.  Such  court  can  not  legally  enter  an  order  directing 
the  late  assignceSto  pay  the  balance  found  in  his  hands  to  his  suc- 
cessors and  thereby  make  it  obligatory  upon  the  court  to  fix  the 
appeal  bond  under  section  6408  at  double  the  amount  of  such 
sum  in  case  the  late  assignee  desires  to  appeal  from  the  finding 
^  as  to  a  part  of  the  exceptions,  Id.    Sureties^  liability,  51 0.  S.  462. 

J  6342.  Appointment  and  qnallflcatlon  of  trustee  to  op- 
erate as  a  conTeyance.  Whenever  the  court  appoints  a 
trustee  to  act  in  place  of  the  assignee  of  the  debtor, 
the  appointment  and  qualification  of  the  trustee  so 
appointed  shall  operate  as  a  conveyance  of  all  the 
property  originally  assigned  to  said  assignee.  [89  v. 
154;  68  V.  41,?  2.] 

g  6843.  Assignments  in  contemplation  of  insolyeney  to 
ianre  to  benefit  of  all  oreditors.  All  assignments  in 
trust  to  a  trustee  or  trustees,  made  in  contemplation 
of  insolvency,  with  the  intent  to  prefer  one  or  more 
creditors,  shall  inure  to  the  equal  benefit  of  all  credi- 
tors in  proportion  to  the  amount  of  their  respective 
claims,  ana  the  trusts  arising  under  the  same  shall  be 
administered  in  conformity  with  the  provisions  of  this 
chapter.    [56  v.  231,  J  16.] 

See  $  6335  notes.  Assignment^  for  preferred  oretlitors  innre  to 
an,5  O.  S.  218;  W.  261 ;  698,  and  assignments  for  part  of  creditors, 
0  O.  S.  MB,  (act  18{>3)  to  secure  all  creditoi-s  but  one,  1  T>.  427. 
and  niortg^ngc  to  secure  debt  du&inortgagee,  20  (>.  SHU,  to  several 
ci*editor8,  2  U.  234^  to  several  indorsera  to  indemnify  them  and 
secure  otncr  creditors,  4  O.  S.  002,  but  mortgage  to  secure  two 
creditors  mortgagees  held  not  to  inure  to  all,  4  \V.  L.  G.  07. 
Assignments  in  trust  inure  to  all  ci'editors,  1  O.  S.  46;  4  O.  S. 
45;  602.  But  a  creditor  has  a  light  to  secure  himself  by  obtain- 
ing a  lien  on  the  property  of  a  railing  debtor  and  if  done  fairly 
he  may  thus  obtain  a  preference  over  other  creditoi-s",  20  O.  540; 
4  O.  S.  602.  Preferences  mav  be  given  by  direct  transfers,  5  (). 
178;  11  O.  894;  8  O.  890,  may  oe  conditional  byway  of  mortgage, 
20  0. 540,  545,  or  given  by  confessing  Judgment,  1 11.  H75;  4  Johns. 
Ch.  682;  26  Pa.  St.  92.  In  all  cases  they  roust  he  made  in  good 
faith  and  not  in  trust,  1  H.  875;  10.  S.  2S7 ;  and  this  he  may  do 
by  chattel  mortgage  delivered  to  the  mortgagee  before  the  deed  < 
ox  assignment  is  delivered  to  the  probate  judge.  Such  transac- 
tion is  not  within  the  operation  of  this  section,  49  O.  8.  548.  The 
statutes  of  1835, 1838, 1853  and  1859  did  not  afreet  absolute  con- 
veyances, 11  O.  894,  399;  8  O.  390.  891  nor  conditional  by  way  of 
mortgage  unless  for  the  benefit  of  another  creditor  than  the 
mortgagiee.   BurriU  on  Assignments,  citing  4  O.  S.  45, 602;  I  Jd. 
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237 ;  10  Id.  170 ;  5  Id.  218.  Aflsignment  Riving  preference  is  void 
as  to  preference,  9  0. 92.  Secret  trust  irauatuent,  8  C.  G.  R.  609. 
Nature  of  action ;  it  accrues  to  each  creditor  when ;  when  action 
can  not  be  dismissed,  37  Bull.  350.  An  agent  acquiring  prop- 
erty in  his  own  name  for  his  principal,  or  anyone  acquiring 
title  where  the  consideration  comes  in  part  from  another, 
holds  in  trust  within  this  section,  51  O.  S.  376,  386.  See  52  O. 
8. 177.   Homestead  exemption,  2  N.  P.  381. 

Corporation.— Insolvent  corporation  for  profit  can  not  give 
preferences  overreaching  Its  subsequent  assignment/  46  O.  S. 
493;  8  G.  G.  660.  Mortgage  executed  bv  to  secure  pre-existing 
debt ;  not  necessarily  invalid  where  the  object  is  not  to  give 
preference  to  one  creditor  over  another  but  simply  to  obtain 
an  extension  of  credit,  47  0. 8. 581.   See  14  G.  G.  289. 

Mortgage  of  lands  executed  by  an  insolvent  debtor  to  a 
trustee  to  secure  a  bona  fide  indebtedness  to  his  wife,  does  not 
Inure  to  the  benefit  of  all  the  creditors  of  the  moitgagor,  40  O. 
S.  287.  A  mortgage  in  trust  to  secure  the  debt  of  an  infant 
creditor,  who,  without  a  trustee  or  guardian,  could  not  have 
made  the  security  available  to  himself,  will  be  held  not  to  Inure 
to  the  lieneflt  of  all  the  creditors  of  the  mortgagor.  17  Bull  64, 
66,  see  g6335n.  Mortgage  to  trustee  for  wile,  instead  of  to  hur 
direct.  Inures  to  all  other  creditors,  9  G.  G.  111.  An  indemnity 
mortgage  on  the  eve  of  insolvency  to  secure  other  creditors 
than  the  one  indemnified  inures  to  all,  50  0. 8. 121.  Bight  to 
prefer  creditors,  4  N.P.  824. 

Chattel  Mortgages.— Where  it  appeared  that  the  execution  of 
the  deed  of  assignment  and  of  the  preferential  mortgages  were 
made  at  one  time  and  in  furtherance  of  the  general  purpose  to 
make  a  general  assignment  it  was  held  that  the  preferential 
mortgages  and  the  deed  of  assignment  were  parts  of  the  same 
transaction  and  all  inured  to  the  equal  benefit  of  all  the  credit- 
ors, 8  C.  G.  660 ;  see  5  G.  C.  256.  The  fact  that  the  chattel  mort- 
gages were  written  upon  separate  pieces  of  paper  from  the  deed 
of  assignment  can  give  them  no  force,  3  G.  G.  513, 660.  To  se- 
cure attorney's  fees,  denied  preference,  1  N.  P.  35. 

§  6344.  Transfers,  eto.,  to  hinder,  delay  or  defirand  cred- 
itors Told— Application  of  creditor— Appointment  of  tnu- 
tee  — Notice  of  snlt  by  creditor.  All  transfers,  con- 
veyances, or  assignments  made  by  a  debtor  or  pro- 
cured by  him  to  be  made  with  intent  to  hinder,  de- 
lay, or  defraud  creditors,  shall  be  declared  void  at 
the  suit  of  any  creditor;  and  the  probate  judge  of 
the  proper  county,  after  any  such  transfer,  convey- 
ance, or  assignment  shall  have  been  declared,  by  a 
court  of  competent  jurisdiction,  to  have  been  made, 
with  the  intent  aforesaid,  or  in  trust  with  the  intent 
mentioned  in  the  next  preceding  section,  shall, 
on  the  application  of  any  creditor,  appoint  a 
trustee  according  to  the  provisions  of  this  chapter, 
who,  upon  being  duly  qualified,  shall  proceed  by 
due  course  of  law  to  recover  possession  of  all  prop- 
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erty  so  transferred,  conveyed,  or  assigned,  and  to 
administer  tibie  same  as  in  other  cases  of  assignments 
to  trustees  for  the  benefit  of  creditors:  provided, 
however,  that  any  creditor  instituting  a  suit  for  the 
purpose  aforesaid,  shall  cause  notice  of  the  pendency 
and  object  thereof  to  be  published  for  at  least  four 
consecutive  weeks  in  some  newspaper  printed  or  of 
general  circulation  in  the  county  in  which  said  suit 
shall  be  pending ;  and  all  creditors  who  shall,  within 
fifteen  days  next  after  the  expiration  of  said  notice, 
file  an  answer  in  gald  action  in  the  nature  of  a  cross- 
petition,  praying  to  be  made  parties  thereto,  and 
setting  forth  the  nature  and  amount  of  their  respec- 
tive claims,  and  shall  secure  the  payment  of  their 
pro  rata  share  of  the  costs  and  expenses  of  such 
action,  including  reasonable  counsel  fees,  in  propor- 
tion to  the  amount  of  their  said  claims,  either  by  a 
deposit  of  money,  or  by  an  undertaking  given  to  the 
plaintiff  in  such  sum,  and  with  such  security  as  the 
court  or  clerk  thereof  shall  require  and  approve, 
shall  be  first  entitled,  with  the  plaintiff,  to  the  bene- 
fits of  such  transfer,  conveyance,  or  assi^ment,  in 
proportion  to  the  amounts  of  their  respective  claims; 
and  in  case  of  such  notice  being  given,  the  court 
in  which  such  transfer,  conveyance,  or  assignment 
shall  have  been  declared  to  have  been  made  with 
the  intent  aforesaid,  may  proceed  fully  to  administer 
the  trust,  both  as  to  the  creditors  who  are  parties  as 
aforesaid,  and  those  who  have  not  come  in  and  been 
BO  made  parties,  distributing  to  the  latter  the  sur- 
plus, ii  any,  after  satisfying  the  claims  of  those  who 
nave  preference  as  aforesaid ;  but  if  such  court  shall 
not  so  administer  the  trusty  or  if  such  notice  shall 
not  have  been  given,  the  said  court  shall  forthwith, 
on  declaring  the  intent  aforesaid,  cause  a  copy  of  the 
judgment  to  be  certified  to  the  proper  probate  court, 
which  shall,  on  its  own  motioii|  appoint  a  trustee  as 
in  this  chimter  provided:  ana  after  the  costs  and 
expenses  aforesaid,  and  the  claims  of  the  aforesaid 
preferred  creditors  shall  have  been  paid  by  such 
trustee,  the  residue  in  his  hands,  if  any,  shall  inure 
to  the  equal  benefit  of  the  remaining  creditors,  in 

rroportion  to  the  amount  of  their  claims.    [60  y.  8, 
17.] 
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This  section  nppUeB  to  conveyances  constructively  a»  well  as 
actually  fraudulent  as  against  creditors,  21  O.  S.  2U5.  It  operates 
only  on  fraudulent  oonveyanoes  made  by  the  debtor  himself. 
38  0. 8. 81.  Fraudulent  transfer  by  insolvent  corporation,  2  M. 
P.  187. 

See  g  6335  notes.  The  act  of  1835  (Swan's  Stat.  1841,  pp.  717, 
718)  was  directed  acalnst  fraudulent  conveyances  to  trus- 
tees in  contemplation  of  insolvency,  preferring  creditors, 
8  O.  390;  891;  the  act  of  18S8  (Swan's  stnt.  1854^  p.  «08)  against 
all  conveyances  to  trustees  in  contemplation  of  insolvency  pre- 
ferring creditora  Id. ;  the  act  of  1863  (S.  &  C.  p.  718)  against  all 
fraudulent  conveyances,  and  the  act  of  186S  (1  Sayler  p.  85i,) 
gave  creditors  the  remedy  provided  in  this  section.  The  act 
of  1859  applied  to  fraudulent  conveyance«i  made  before  as  well 
as  after  its  passage,  and  a  creditor  by  filing  his  iictition,  et«. 
could  obtain  no  priority  over  other  creditors  of  the  insolvent 
debtor,  U  O.  S.  443. 

JPvidence.— Fraud  is  not  presumed,  W.  606,  burden  of  prov- 
ing is  on  the  party  setting  it  up,  6  O.  S.  124,  of  showing  solvency 
of  debtor  on  defendant,  !»  O.  S.  473;  3  Id.  878,  of  showing  con- 
sideration when  assignment  iticites  non«,  on  assignee.  16  O.  S. 
88.  See  3  C.  C.  609.  Grantee  may  show  fraud.  1  O.  8. 262.  Fraud 
need  not  be  proved  beyond  a  reasonable  doubt,  1  C.  8.  C.  R.  292. 
Secret  trust,  prima  facie  evidence  of,  16  O.  8.  88.  Sale  just  before 
judgment  evidence  of  but  not  conclusive,  3  O.  527;  retaining 
power  of  sale  evidence  of,  20  O.  389 ;  10.  8. 246.  Subsequent  acts 
of  vendor  not  evidence  against  vendee,  37  O.  8.  194.  Debtor's 
examination  under  g  5472  competent  evidence  in  action  to  set 
aside  sale,  40  O.  8. 345.  Other  considerations  than  that  named  in 
the  deed  may  be  shown,  21 0.  8.  295.  A  transfer  may  be  held  to 
be  constructively  fraudulent  though  it  may  not  be  actually  so, 
89  0. 8. 206.    Bonajlde  purchaser  takes  good  title,  8  C.  C.  60a 

J3om«8tood.— Notwithstanding  a  conveyance  is  set  aside  lor 
fraud  and  a  sale  decreed,  the  debtor  is  allowed  ^500  out  of  the 
proceeds  in  lieu  of  a  homestead,  41  O.  8.  2i)6.  In  an  assignment 
under  this  section  the  trustee  becomes  the  legal  owner  and  en- 
titled to  the  legal  possession  of  the  premises  over  which  he  has 
l)een  appointed  upon  his  qualification.  In  such  an  assignment 
a  homestead  can  not  be  acquired  after  the  qualification  of  the 
trustee.  The  right  to  homestead  can  not  be  cstablLshed  at  the 
time  when  the  claimant  has  neither  the  legal  title  nor  the  legal, 
actual  or  constructive  possession  of  the  premises,  3D  Bull  288. 

Judffment.—{jOpY  ot  to  be  certifiocf  to  probate  court,  89  O. 

S.  203. 

IAmitati<m.^Aciion  barred  after  lapse  of  four  years,  under 
^  4982;  Sa  O.  8.  228;  2  C.  S.  C.  R.  628. 

Notice  of  the  pendency  and  object  of  the  suit  must  be  given, 
21  O.  8.  285  CAcll868)  ;  89  O.  8.  208;  1  Bull  109,  see  2  C.  S. 
C.  R.  40.  Provisions  as  to  notice  apply  to  suit  hnder  preceding 
section,  58  0. 8. 251.  Notice  does  not  preclude  fraudulent  grantee 
from  participating  as  creditor,  Id. 

'^Or  procured  by  him  to  be  made."— Before  the  insertion  of 
this  clause  it  was  held  that  the  statute  operated  only  uuon 
fraudulent  transfers,  etc.,  made  by  the  debtor  himself,  and  that 
where  an  insolvent  debtor  purchased  real  estate  with  intent  to 
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detrand  his  creditors  and  cansed  the  vendor  to  convey  It  to  an- 
other, who  conveyed  it  to  his  wife,  such  conveyance  was  not 
within  the  meaning  of  the  statute,  but  his  interest  must  be  sub- 
jected under  $  5464,  34  O.  S.  646  (Act  186S).  Under  a  subsequent 
amendment  which  did  not  contain  this  clause,  it  was  held 
that  where  a  person  insolvent  at  the  time  executed  a  note  with- 
out consideration  to  another  with  warrant  of  attorney  to  con- 
fess judgment  and  judgment  was  taken  and  execution  issued 
and  levied  on  the  goods  of  the  maker  of  such  note  the  transac- 
tion was  within  the  meaning  of  this  section,  42  O.  S.  168, 171. 

^*£y  a  court  q/  competent  lurisdicHon,**— The  probate  court 
has  no  Jurisdiction  to  set  aside  fraudulent  conveyances,  nor  to 
declare  transfers  to  have  been  made  with  Intent  to  prefer,  etc.," 
17  Bttl  64,  citing  44  O.  S.  497,  see  $  6140  n. 

Parties.— Aiv7  creditor  may  bring  the  action  before,  82  O.  S. 
228;  2  C.  S.  C.  u.  523.  or  after  Judgment,  13  O.  S.  268  or  levy,  29 
O.  S.  697,  and  a  creditor  of  an  insolvent  corporation  after  ap- 
pointment  of  receiver,  40  O.  S.  676,  and  administrator  of  fraud - 
ulent  grantor,  29  O.  S.  264  {qucere,  34  S.  1);  when  necessary 
to  sellland  to  pav  debts,  $  6139,  6140,  see  44  O.  S.  497,  but  cred- 
itor sanctioning  fraud  can  not,  8  O.  629;  3  O.  S.  644,  and  cred- 
itors with  notice  of  bill  under  act  (4  Cur.  8362}  can  not  afterward 
sue  though  notice  was  not  published,  2  C.  S.  C.  R.  40.  Parties 
to  fraud  and  their  privies  estopped  to  impeach  it,  16  O.  408. 
Fraudulent  vendor  and  vendee  necessary  parties,  though  not 
united  Id  interest  under  $  4987;  89  O.  S.  668,  and  beneficiaries  of 
the  conveyance,  7  Bull  113:  but  party  having  no  interest  can 
not  be  made  defendant,  6  Bull  66iS.  Creditors  of  vendor  may 
file  cross -oetition  in  replevin  by  fraudulent  vendee,  1  C.  8.  C. 
E.  292.   Claimant  for  tort  must  reduce  it  to  Judgment,  80  O.  S.  11. 

Plea€ling, —Petition  must  aver  that  the  conveyance  was 
made  M'ith  intent  to  hinder,  delay  or  defraud  subsequent  ciHsd- 
itoi-8, 30  O.  S.  11;  1  O.  8.  61;  9  O.8.  430  (intention  not  material  in 
case  of  existing  creditors,  21  O.  8.  296;  304;  16  O.  8.433)  must 
describe  the  property  with  such  deflniteness  as  to  enable  it  to 
be  identified,  2  Wall  237.  Where  the  petition  shows  that  the 
conveyance  was  made  more  than  four  years  prior  to  the  action 
it  must  aver  that  the  fraud  was  not  discovered  within  that  ])er- 
iod,  32  O.  8.  228;  2  C.  8.  C.  R,628.  But  it  need  not  aver  that 
there  is  no  other  .property  out  of  which  to  make  the  claim  by 
execution,  29  O.  S.  697;  25  0. 8.  600;  nor  that  the  creditor  has 
reduced  his  claim  to  Judgment,  32  O.  S.  228;  2  C.  8.  C.  B.  623. 

Sscured  creditor.— Conveyance  not  fraudulent  as  to,  40  O.  8. 
184;  8Rec.8&8. 

What  is  fraudulent  conveyance,  etc.— ContoBsion  of  Judg- 
ment without  indebtedness  ana  levy  and  sale  under  it,  42  O.  8. 
168.  Conveying  property  in  fraud  of  intended  wife,  40  0. 8. 
107,  see  41  O.  8. 147.  Furcnase  in  wife's  name,  W.  889,  or  child's, 
6  O.  8.  62.  Gift  by  one  in  debt  prima  facie  fraudulent,  5  0. 121 ; 
2  O.  8.  378;  23  O.  S.  478.  8ecret  trust,  16  0. 8.  88.  Retaining  pos- 
session in  sale  by  warehouse  receipt,  87  O.  8. 254.  Sale  of  goods 
to  delay  creditors,  20  0. 889;  88  O.  8. 246.  Mortgage,  0  O.  8. 480, 
for  double  amount,  due,  86  O.  8.  442  (bona  fide  mortgagee  of 
vendee  protected,  18  O.  8. 646;  88  Id.  76.)  Conveyance  to  qual- 
ify surety  who  agrees  to  re-convey,  6  Bull  63,  but  gift  without 
intent  to  defraud  is  not,  1  O.  S.  1,  nor  gift  if  enough  property 
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ia  left  to  par  debts,  15  0. 106;  W.  751,  nor  lolnt  debtor's  convey- 
ance to  co-debtor  to  pay  Joint  debt,  6  Bull  67,  nor  conveyance 
in  payment  of  debtor  and  for  his  assuming  grantor's  debt.  Id. 
8S6;  nor  sale  for  notes  to  pay  creditors,  7  Bull  64,  nor  convey- 
ance to  ctiultable  owner,  W.  871.  nor  conveyance  to  wife  for 
former  release  of  dower,  9  Rec.  62S:  nor  conveyance  to  trustees 
for  benefit  of  grantor's  wife  and  children  as  against  a  creditor 
whose  claim  was  at  the  time  amply  secured  by  mortgage.  And 
the  fact  that  the  mortgage  security  is  subsequently  lost  by  the 
creditor's  laches  does  not  make  such  conveyance  fraudulent,  40 
O.  8.  1^4.  The  assignment  by  a  husband  to  his  wife  of  a  policy 
of  Insurance  upon  bis  life  payable  to  himself,  upon  which  he 
has  paid  the  premiums  is  voiaable  aa  to  creditora  if  made  with 
Intent  to  defraud  them,  7  Bull  43.  The  deeds  of  Archbishop 
Purcell  to  Edward  Pnroell  and  of  Edward  Purcell  to  an  assignee 
for  the  benefit  of  creditors  were  not  in  fraud  of  cither  the  cred- 
itors of  John  Purcell  or  Edward  Purcell,  41  O.  8.  187.  An  in- 
strument in  the  form  of  a  warehouse  receipt  executed  by  a  debtor 
to  his  creditor  on  property  owned  by  the  debtor  who  is  not  a  ware- 


houseman for  the  sole  purpose  of  securing  such  creditor  is  void 
as  aaainst  other  creditors  where  the 
session  of  such  debtor,  37  O.  8.  25i. 


as  aaainst  other  creditors  where  the  property  remains  In  the  pos- 


2  6345.  Vniettled  asiignmenti  heretofore  made — citft- 
tion  of  aiiignee  to  give  bail.  In  all  cases  of  assignments 
heretofore  made,  where  no  final  settlement  and  dis- 
tribution has  been  made,  the  probate  judge  of  the 
proper  county  shall  have  the  power,  on  the  applica- 
tion of  any  creditor  of  the  assignor,  to  issue  a  citation 
against  such  assignee,  requiring  him  to  appear  before 
such  probate  judge,  on  the  day  named  in  such  citation, 
to  show  cause  why  he  should  not  nve  bail  for  the 
execution  of  his  trust  according  to  the  provisions  of 
this  chapter;  and  such  probate  judge,  on  good  cause 
shown,  may  require  such  assignee  to  give  bail  accord- 
ing to  the  provisions  of  this  chapter;  and  in  case  such 
assignee  shall  fail  to  appear  as  required  by  such  cita- 
tion, or  shall  fail  to  give  bail  within  the  time  ordered 
by  such  probate  jud^,  such  probate  judge  shall  re- 
move him  and  appoint  another  trustee,  and  after  the 
giving  bail  b^  any  assig:nee,  or  trustee  so  appointed, 
as  provided  in  this  section,  the  same  proceeamg  shall 
be  nad  as  provided  in  this  chapter  in  case  of  assign- 
ments hereafter  made.    [56  v.  231,  i  21.] 

{  6846.  Hotioe  of  appointment.  Every  assignee,  or 
trustee  appointed  on  the  assignee  failing  to  qualify, 
shall  within  thirty  days  after  giving  bond,  cause 
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notice  to  be  given  in  some  newspaper  of  general  cir- 
culation in  the  county,  for  three  successive  weeks,  of 
his  appointment  as  such  assignee  or  trustee.  [56  v. 
231,14.] 

l^orm.— Notice  Is  hereby  given  that  the  undersigned  has  been 
duly  appointed  and  qualified  as  assignee  in  trust  [or  truatee] 
for  the  benefit  of  the  creditors  of  A.  B.,  of  county, 

Ohio,  by  the  probate  court  of  county,  Ohio. 

A.  B.,  Assignee,  [or  Trustee]  etc. 
Office, 

2  6847.  Appointment  of  appraiien. — Setnm  of  in- 
ventory and  appraiaement — When  jnetice  may  appoint 
appraisers — Beal  estate  without  the  state  assigned  for 
benefit  of  oreditors  need  not  be  appraised — Filing  sohed- 
ule  of  debts  of  asidgnor.  Immediately  upon  the 
assignee  giving  bond,  or  if  the  assignee  fail  to  give 
bond,  then  upon  the  tmatee  appointed  by  the  court 
giving  bond,  the  court  ihall  appoint  three  suitable, 
aisinterested  persons  appraisers  of  the  property  ana 
assets  of  the  assignor ;  and  the  said  assignee  or  trus- 
tee shall,  within  thirty  days  after  siving  bond,  unless 
f  )r  good  cause  shown  the  court  snail  allow  a  longer 
time,  make  and  file  in  the  court  an  inventory,  veri- 
fied by  his  oath,  of  all  the  property,  moneys,  rights, 
and  credits  of  the  assignor  incluaed  in  the  assign- 
ment, which  shall  have  come  to  his  possession  or 
knowledge,  together  with  an  appraisement  thereof 
by  said  appraisers  under  their  oath :  provided,  how- 
ever, that  if  any  part  of  said  estate  or  effects  be  in 
any  other  county,  the  assignee  or  trustee  may  have 
appraisers  as  to  such  part  of  the  estate  and  effects, 
appointed  by  any  disinterested  justice  of  such  coun- 
ty ;  and  provided,  further,  that  if  the  assignment  in- 
cludes real  estate  situate  without  this  state,  it  shall 
not  be  necessary  to  have  such  real  estate  appraised, 
but  the  assignee,  or  trustee  appointed  by  the  court 
shall  sell  such  real  estate  at  public  or  private  sale, 
and  the  sale  shall  be  confirmed,  if  the  court  find 
thiit  the  same  has  been  made  in  good  faith  and  for  a 
fair  price;  and  at  the  time  of  filing  the  inventory, 
the  assignee  or  trustee  shall  also  me  a  schedule  of 
all  the  debts  and  liabilities  of  the  assignor  within 
his  knowledge,  which  schedule  shall  be  verified  by 
the  oath  of  the  assignee  or  trustee ;  which  schedule 
shall  contain  the  p<^-office  address  of  each  of  such 


{6348^6349     assignments  fob  cbbditors.  428 

alleged  creditors  as  far  as  the  same  can  be  given. 
[56  V.  231,  J  3,  4 ;  68  v.  41, 1 1.] 

6  O.  8.  611;  31  O.  S.  168,  201;  41  Id.  70.  See  fomiB  under 
$  0048,  6167. 

i  6348.  Exempt  property  excepted  unleu  expretaly 
waived,  and  wife's  property ;  homeitead  to  be  set  off.  No 
assignment  for  the  benefit  of  creditors  sba]l  be  con- 
strued to  include  or  cover  any  property  exempt  from 
levy  or  sale  on  execution,  or  from  Deing  by  an v  le^ 
process  applied  to  the  payment  of  debts,  unless  in 
the  assignment  the  exemption  is  expresslv  waived,  or 
any  property  belonging  to  the  wife  of  the  assignor, 
nor  to  require  the  assignor  to  deliver  up  any  of  such 
property ;  and  as  to  the  homestead  exemption,  and 
exempt  property  that  has  to  be  selected  by  the  debtor 
and  his  wife,  the  appraisers  appointed  by  the  court 
shall,  on  making  the  appraisement,  set  the  same  off 
in  the  same  way  that  appraisers  of  property  levied  on 
or  attached  are  reouired  to  do;  ana  if,  for  any  reason 
this  setting  off  is  then  omitted,  the  court  may  at  any 
time  thereafter,  and  before  sale,  order  the  same  to  be 
done  by  the  appraisers.    [58  v.  3.  i  15.] 

Probate  court  can  allow  five  hundred  dollars  in  lien  of  home- 
stead, 40  O.  S.  631.  After  aseijninicnt  ajtsifrnor  may  select  as 
exempt  property  previously  attached,  88  O.  ».  590.  Assignor's 
wife  entitled  to  allowance  in  lieu  of  homestead  against  assipiee 
though  family  dwelling  house  was  burned  pitivious  to  sale  by 
assignee,  31  0.  S.  437.  «ludgment  recovered  after  assignment 
no  heaon  land  previously  set  apart  as  homestead,  45  O.  S.  325; 
Fraud  in  asBignment  of  forfeits  right  to  exemptions,  24  Bull. 
274.    Personal  property  in  lieu  of  nomestead,  assignor  mav  be 


awarded  by  probate  court;  can  not  resort  to  common  nleas 
when,  53  O.Si.  358.  ^  When  right  to  allowance  disputed  assignee 
makes  it  at  his  peril  without  order  of  court,  36  Bull.  229.  Right 


to  claim  exemption  from  surplus  arising   from  sale  of  mort- 
gaged property,  8  K.  P.  12. 

J  6849.  Examination  of  assignee,  eto.  Orders  to  pre- 
vent frandnlent  transfer.  The  probate  judge  may,  on 
the  application  of  the  assfgnee,  or  of  any  creditor,  or 
without  any  application,  at  all  times  reauire  the 
assignor,  upon  reasonable  notice,  to  attend  and.  to 
submit  to  an  examination  on  oath  upon  all  matters 
relating  to  the  disposal  of  his  property ,  to  his  trade 
and  dealings  with  others,  and  his  accounts  concern- 
ing the  same,  to  all  debts  due  or  claimed  from  him, 
and  to  all  other  matters  concerning  his  property  and 
estate,  and  the  due  settlement  thereof  according  to 
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law/ which  examination  may*  at  the  request  of  any 
party  to  the  proceeding,  be  reduced  to  writing;  and 
the  said  probate  judge  may,  in  like  manner,  at  any 
time  before  the  final  settlement  of  the  accounts  of  the 
assignee,  require  the  attendance  of  the  assignee,  or 
any  other  person  as  a  witness,  and  examine  him  or 
her  upon  oath,  as  to  all  matters  appertaining  to  the 
estate  of  the  assignor  or  to  the  administration  of  the 
said  trust ;  and  the  said  probate  judge  may,  upon  or 
after  such  examination,  make  and  enforce  any  orders 
upon  proper  parties,  which  he  may  deem  necessary 
to  prevent  anV  frauaulent  transfer  or  change  in  the 
property  or  effects  of  the  assignor,  or  the  allowance 
or  payment  of  any  unjust  or  fiaudulent  claim  out  of 
his  estate.     [69  v.  172,  §  12.] 

§  6850.  Tnutae  of  insolvent  debtor  to  convert  assets, 
etc.,  into  money.  The  assignee  or  trustee  shall  proceed 
at  once  to  convert  all  the  assets  received  by  him  into 
money,  and  to  sell  the  real  estate  and  personal  prop- 
erty assigned,  including  stocks  and  sucn  bonds,  notes 
and  other  claims  as  are  not  due,  and  which  can  not 
probably  be  collected  within  a  reasonable  time,  at 
public  auction,  either  for  cash  or  upon  such  other 
terms  as  the  court  may  order.    [88  v.  181.] 

J  6860  a.  Sale  of  real  estate.  Notice  of  the  time  and 
place  of  the  sale  of  the  real  estate  assigned,  shall  be 
given  by  advertisement  in  some  newspaper  of  general 
circulation,  in  the  county  where  the  said  real  estate  is 
situate,  for  four  consecutive  weeks,  and  shall  not  be 
sold  for  less  than  two-thirds  of  the  appraised  value 
thereof,  being  subject  to  re-appraisement,  as  upon  ex- 
ecutions at  law.    [88  v.  181 J 

2  6860  b.  Sale  of  personal  property.  Notice  of  the  time 
and  place  of  the  sale  of  the  personal  property  assigned 
shall  be  given  for  at  least  ten  days  pnor  to  the  day 
of  sale,  by  advertisement  in  some  newspaper  of  gen- 
eral circulation  within  the  county,  or  by  posting  writ- 
ten or  printed  notices  thereof,  in  at  least  nf teen  public 
places  m  the  county,  not  less  than  five  of  which  noti- 
ces shall  be  posted  in  the  township  in  which  the  sale 
is  to  be  held.    [88  v.  181.] 

§  6860  e.  Court  may  order  property  disposed  of  at  pri- 
vate sale.    Whenever  the  court  shall  be  satisfied  that 
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it  would  be  for  the  advantage  of  the  creditors  of  the 
assignor,  to  sell  any  ^nrt  or  all  of  the  real  estate  or 
personal  property  assigned  at  private  sale,  the  court 
may  authorize  the  assignee  or  trustee  to  thus  sell  the 
same,  either  for  cash,  or  upon  such  other  terms  as  the 
court  may  order ;  but  such  real  estate  shall  in  no  case 
be  sold  for  less  than  two-thirds  of  its  appraised  value  * 
nor  shall  such  personal  property  be  sola  for  less  than 
two-thirds  of  such  appraisement,  unless  the  court 
shall,  upon  good  cause  shown,  order  the  assignee  or 
trustee  to  sell  the  same  for  a  less  amount ;  provided, 
however,  that  the  limitation  as  to  the  price  for  which 
real  estate  shall  be  sold,  shall  not  apply  to  real  estate 
situate  out  of  this  state.    [88  v.  181.] 

2  6850  d.  Property  to  be  sold  at  auction  if  not  dispoiad 
of  privately.  Should  any  property  ordered  to  be  sold 
by  the  court  at  private  sale,  be  not  sold  within  the 
time  prescribed,  then*the  court  shall  order  the  same 
to  be  sold  at  public  auction,  in  the  same  manner  as 
though  a  private  sale  had  not  been  ordered ;  and  the 
assignee  or  trustee  may,  with  the  approval  of  the 
court,  compromise  or  sell  an^  claim  or  demand,  due 
or  owing  to  the  assignor,  which  is  desperate  or  diffi- 
cult of  collection ;  and  he  may  also,  with  the  approval 
of  the  court,  complete  and  enforce  all  sales  of  the 
real  estate  made  by  the  assignor.    [88  v.  181.] 

i  6360^.  Return  and  conflnnation  of  sales— order  as  to 
deed,  acceptance  of  cash,  sale  of  notes,  etc.  A  report  oi 
all  sales  of  real  estate  and  personal  property  made  as 
lierein  provided  shall  be  returned  to  tlie  court  with- 
in the  tmie  prescribed,  and  the  court,  after  having 
carefully  examined  such  return,  and  being  fully  sat- 
isfied that  the  sale  has  in  all  respects  been  legally 
made,  shall  confirm  the  sale  and  order  the  assignee 
or  trustee  to  make  a  deed  to  the  purchaser  for  the 
real  estate  sold ;  and  mav  in  the  order  require  that 
before  the  delivery  of  such  deed  the  deferred  install- 
ments of  the  purchase  monev  shall  be  secured  by 
mortgage.  Provided  that  if  after  such  sale  the  pui^ 
chaser  offers  to  pay  the  full  amount  of  the  purchase 
money  in  cash,  the  court  may  order  that  tne  same 
shall  be  accepted  if  best  for  the  interests  of  the  cred- 
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itoTB  of  the  asBignor,  and  direct  ita  distribution ;  and 
the  court  may  order  the  sale  by  the  aaeigaee  or 
tmatee  without  recourse  of  all  or  any  of  the  note* 
taken  for  deferred  payments,  if  beat  for  the  interesU 
of  credltois  of  the  assignor,  at  not  less  than  their 
face  value  with  accrued  interest,  and  direct  the  dia- 
tribntion  of  the  proceeds.    [92  v.31 ;  88  v,  181.] 

{<3B0/.  SleetloBoflKubaiidorfrlftot  aMlgnor  tobeoi- 
dowad  ant  ofprooMda  of  Mia.  When  real  esUte  is  to  he 
potd  as  herein  provided,  Die  husband  or  wife  of  the 
assignor  may  be  made  a  party,  and  he  or  ehe  may  file 
an  answer  in  the  court  to  have  said  real  estate  sold 
free  of  his  or  her  contingent  right  of  dower,  and  to  - 
allow  him  or  her  in  lieu  thereof,  out  of  the  proceeds 
of  the  sale,  ench  sum  of  money  as  the  court  deems 
the  just  and  reasonable  value  of  his  or  her  contingent 
dower  interest  therein;  and  such  answer  shall  have 
the  force  and  effect,  and  shall  be  taken  and  held  to  be. 
In  all  respects,  as  a  deed  of  release  of  her  contingent 
dower  interest  therein.    [91  v.  35.] 

J4SBO0.  Oonrt  maj  ordar  aaia  of  noitfaftd  nal  prop- 
•KT  and  datarmlne  dower  Intonita  In  balanca  of  proa««da 
of  lalo.  Where  the  assignor  and  his  wife  have  jointly 
executed  a  'mortise  upon  any  of  the  real  estate  as- 
aigned,  or  where  the  assignor  alone  has  executed  a 
mortgage  upon  any  of  said  real  estate,  as  security  for 
the  payment  of  the  purchasemoney,  or  a  part  thereof, 
the  court  shall  order  the  sale  of  the  same  free  from 
the  con  tin  cent-right  of  dower  of  Buch  wife,  and  shall 
find  and  determine  the  just  and  reasonable  value  of 
her  contingent  dower  interests  in  the  balance  of  the 
proceeds  ol  such  sale,  after  the  payment  of  such  in- 
cumbrancea  as  prednde  her  right  to  dower  therein. 
[88  T.  181.] 
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ConveraUm  of  cusete.— Where  an  assignee  converted  assets  to 
bis  own  use  and  afterward  placed  choees  In  action  belonging  to 
himself  In  an  elvelope  endorsed  with  the  name  of  the  assignor 
and  a  statement  to  the  effect  that  the  property  enclosed  should 
take  the  place  of  that  which  he  had  misappropriated,  such  sction 
constituted  a  declaration  of  trust  in  favor  of  the  estate  assigned 
which  could  not  be  revoked  by  the  executor  of  such  assignee. 
23  BiUl  151.  ^^ 

When  a  mortgagor  In  possession  of  goods  mortgaged  makes  an 
aasignment  for  the  benefit  of  creditors  the  Interest  of  the  mort- 
gaxee  In  the  property  is  transferred  to  the  fund  arising  from  the 


BaTe  of  the  property  by  the  asslniee  and  it  will  make^no  differ- 
ence whether  the  condition  In  the  mortgage  was  br<  ~ 
time  of  the  assignment  or  not,  a6  O.  S.  1 ;  87  O.  S.  218. 


Cost»  of  proceeding  for  sale  of  real  estate  payable  from  pro> 
ceeds  of  such  sale,  and  no  part  of  the  proceeds  of  such  sale  should 
be  applied  to  the  payment  of  the  general  costs  of  the  assignment, 
6  C.  Cf.  41. 

g  6860  A.  Court,  on  application  of  thioo-fonrtliB  of  crod- 
iton,  may  order  bnainesB  of  assignor  caxriod  on  by  aa- 
■ignee.  The  court  may,  when  satifified  that  it  would 
be  for  the  advantage  of  the  creditors  of  the  assisnory 
and  upon  a  written  application  therefor,  by  a  three- 
fourths  in  number  and  amount  of  said  creditors,  order 
any  business  carried  on  by  the  assignor  at  the  time  of 
the  assignment,  to  be  continued  bv  the  as8i|;nce  or 
trustee ;  and  the  court  shall  order  the  discontinuance 
of  said  business  whenever  he  deems  it  to  ttie  ad v tint- 
age  of  said  creditors,  and  shall  fix  and  allow  6uch 
compensation  for  said  assignee  or  trustee  for  the  run- 
ning of  said  business,  in  addition  to  the  fees  now  al- 
lowed by  law  as  may  be  just  and  proper.    [88  v.  181.] 

Liability  of  aglgnee  continuing  bnalnea  of  assignor,  5  Bull 
710;  6  JUL  17;  1  N.  P.  106;  without  consent,  seo  S  NTp.  42. 

2  6361.  Payment  of  liens— action  to  settle  liens — 
qnestions  of  title — homestead  rights.  The  probate 
court  shall  order  the  payment  of  all  incumbrances 
and  hens  upon  any  of  tne  property  sold,  or  rights  and 
credits  collected,  out  of  the  proceeds  thereof,  accord- 
ing to  priority  :  provided,  that  the  assignee  may,  in 
all  cases,  where  the  real  estate  to  be  sold,  or  which 
may  have  been  contracted  to  be  sold  by  the  assignor 
prior  to  the  assi^ment  is  incumbered  with  liens,  or 
where  any  question  in  regard  to  the  title,  or  the  dower 
estate  of  the  wife  or  widow  of  the  assignor,  require  a 
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decree  to  settle  tbe  same  commence  a  civil  action 
therefor  in  the  common  pleas  court  or  probate  court 
of  the  proper  county,  making  all  persons  in  interest 
including  the  wife  or  widow  of  the  assignor  parties  to 
such  proceedings ;  and  upon  hearing,  uie  court  shall 
order  a  sale  of  the  premises  or  the  completion  of  the 
contracts  of  sale  so  made  by  the  assignor,  the  payment 
of  incumbrances  and  the  contingent  dower  interest  of 
the  wife,  or  widow,  subject  to  the  proviso  hereinafter 
contained,  and  determine  the  question  involved  in 
regard  to  the  title  of  the  same ;  and  the  proceeds  of 
the  real  estate  so  sold,  after  the  payment  of  liens  and 
incumbrances  and  the  contingent  dower  rights  and 
interest  of  such  wife  or  widow,  as  ordered  bv  such 
court>  shall  be  reported  to  the  probate  court  oy  the 
assignee,  and  disposed  of  as  provided  in  this  chapter: 
provided,  that  the  provisions  of  i  6360  in  relation  to 
the  wife  of  the  assignor  as  a  party  to  proceedings 
thereunder,  and  her  rights  by  virtue  thereof,  and  also 
the  provisions  of  such  section  as  to  ordering  propertv 
sold  at  private  sale,  and  upon  terms  of  credit,  shall 
appljT  to  proceeding  under  this  section ;  but  nothing 
in  this  section  nor  i  6350  shall  be  so  construed  as  in 
any  way  to  impair  the  rieht  of  homestead  exemp- 
tions, or  the  rignt  of  an  allowance  in  lieu  of  hoinu- 
stead,  or  the  mode  provided  by  law  for  enforcing  such 
rights.    [83  v.  236.] 

Petition  for  sale  of  real  estate,— A.  B.,  as  assignee  for  benefit 
of  the  creditors  of  C.  D.,  plaintiff,  v«.  C.  D.,  £.  D.,  G.  H.  and 
I.  J.,  defendants.    Probate  Court, county,  Ohio. 

Plaintiff  states  that  on  the day  of 188—  the 

defendant,  C.  D.  made  an  assignment  to  him  of  all  his  property 
for  the  benefit  of  his  creditors,  which  assiniment  was  on  the 

day  of 188—  at o'clock, M.  duly  filed 

In  the  probate  court  of  said  county  as  assignment  No. on 

the  assignment  docket  of  said  court,  and  thei'eupon  plaintiff 
duly  qualified  and  entered  upon  his  duties  as  such  assignee. 
That  among  the  property  so  assigned  was  the  following  real 
estate,  [here  describe  real  estate.]  Plaintiff  further  states  that 
it  is  necessary  to  sell  said  premises  to  pay  the  costs  of  said  as- 
signment, the  liens  on  said  premises,  the  exemption  in  lieu  of 
homestead  allowed  to  said  assignor  and  the  general  creditors  of 
said  assignor,  and  that  there  are  not  sufficient  assets  to  pay  said 
charges  and  the  claims  against  said  estate  without  the  sale  of 
said  premises.  That  said  fi.  D.  is  the  wife  of  said  C.  D.,  and  as 
such  lias  a  contingent  right  of  dower  in  said  premises.  That 
said  C.  D.  is  interested  in  the  sale  of  said  premises  for  the  ex- 
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emption  due  him  In  lieu  of  a  homestead,  uid  also  for  the  sur- 
plus if  any  which  may  remain  from  the  sale  of  said  premises 
after  the  payment  of  all  his  debts,  and  that  6.  H.  and  f.  J.  each 
claim  a  lien  on  said  premises  by  way  of  mortgage.  Wherefore 
voiir  petitioner  prays  that  said  premises  may  be  ordered  sold 
h-ee  and  clear  of  all  claims  of  all  parties  to  this  suit  and  that  be 
may  have  such  other  and  further  relief  as  the  nature  of  his 
case  entitles  him  to.  Attorney  for  plaintiff. 

[VefHlocaUm.] 

Contingent  dower  of  wife,  see  21  Bull.  258.  Jurisdiction  of  pro- 
bate court  to  terminate  trust  and  order  re-conveyance  to  as- 
signor —  Sureties  concluded  by  decree  —  Liability  of  sureties,  46 
0. 8.  66.  Property  assigned  subjected  to  payment  of  creditors' 
claims  when  re-conveyed  to  assignor,  and  by  him  transferred  to 
purchaser  with  notioe,  20  Bull.  467. 

FOBM8: 

Waiver  of  tumnums  and  consent  to  9€Uey       .       .       .  ^6148. 

AMdavu  to  obtain  publictUion^ $6143. 

l¥otiee  to  parties  by  publieation, $6148. 

Affidavit  of  proof  of  publication^ $6089. 

"        rf       a     if  tnaUing  notics^     ....  $6148. 

A  nstoer  of  widow  waiving  assignment  of  dower,  etc.  .  1 6148. 

Answer  and  cross-netition  of  lien  holder f     .       .       .  J  6148. 

Answer  of  minor  defendants  by  guardian  ad  litems    .  (  6144. 

Judgment  and  order  to  appraise^ «6IS5. 

Inventory  and  appraisement^ see  i  6046. 

Report  of  appraisers, $  6157. 

Approval  of  appraiser's  report  and  order  for  sale^      .  $  6161. 

Bond  for  sale^ |6160. 

A'otice  of  sale, $6160. 

Report  of  sale,     ...        $  6162,  when  no  sale  effeetaiy  Id. 

(h-der  of  re-appraisement^ J6162. 

Cor^firmation — Deed,  ........  $6162. 

Consent  of  creditors  that  business  be  carried  on  by  assignee, 
[Title.]— ThQ  undersigned  croditors  of  the  firm  oi  A.  B.  & 
Co.,  in  the  amount  set  opposite  our  respective  names,  do  here- 
by consent  that  the  business  of  said  firm  may  be  carried  on  by 
the  assignee  thereof  under  the  order  and  direction  of  the  Vm- 

bate  court  of county,  pursuant  to  law  as  the  same  has 

been  heretofore  carried  on. 

JCntry.  [Title. l~-Th\B  cause  came  on  to  be  heard  upon  the 
application  of  X.  V.,  assignee  of  the  firm  6f  A.  B.  &  Co.  And 
it  appearing  to  the  court  that  three- fourths  in  number  and 
amount  of  the  ci'editors  of  said  firm  have  signed' a  written  ap- 
plication and  consent  that  the  business  of  said  firm  may  be  car- 
ried on  by  the  said  assignee,  and  the  court  being  satisfied  that 
it  would  be  for  the  advantage  of  said  creditors  that  said  bus- 
iness should  be  carried  on,  it  is  hereby  oi*dered  that  the  said 
assignee  carry  on  the  business  of  the  said  firm  In  the  same 
manner  as  the  same  has  heretofore  been  carried  on  by  the  said 
firm  until  the  further  order  of  this  court. 
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AppHcation  to  raise  cuHgnmeni,  [TiUe.]^Aii6i  now  comes 
C.  D.,  and  says  he  Is  the  assignor  herein,  who  made  an  assign- 
ment to  A.  B.,  of  all  of  his  property  and  effects  for  the  benefit 
of  creditors;  that  since  said  assip.  nent  all  of  his  creditors 
have  been  paid  In  full  and  that  there  are  no  other  claims  out- 
standing against  him.  And  he  asks  the  court  to  raise  said 
assignment  and  order  a  re-conveyance  to  himself.  C.  D. 

[yerificcUion,] 

Journal  entry,  [Ti^.  J—This  cause  came  on  this  day  to  be 
heard  upon  the  application  of  C.  D.,  to  raise  the  assignment 
herein,  tne  proofs  and  exhibits,  and  it  being  made  to  appear  to 
the  satisfaction  of  the  eourt  that  all  the  creditors  of  said  C.  D. 
have  been  paid  in  full,  and  no  reason  appearing  why  the 
assignment  should  not  be  raised,  it  is  ordei-ed  that  the  real  es- 
tate conveyed  to  the  assignee  be  by  him  re-conveyed  to  said 
C.  D.,  by  aeed  duly  executed  and  that  said  C.  P.  pay  to  the 

assignee  herein dollars,  and  to  his  attorney dollars 

in  full  for  their  services  and  also  the  costs  of  this  case,  and 
that  thereupon  the  said  assignment  be  raised  and  said  assig- 
nee discharged.    See  86  Bull.  287. 

JVbte*.— Power  of  probate  court  to  fix  priority  of  lien-holders, 
distribute  proceeds  and  determine  all  legal  and  equitable  ques- 
tions aiislng  therein,  46  O.  S.  141;  17  Bull  879;  affirming, 
S  C.  C.  R.  78;  reversing,  16  Bull  88;  $  6116  applies  where  assig- 
nee has  commenced  to  sell  realty  of  tsslgnor,  40  O.  8.  880.  In  an 
action  by  an  assignee  for  the  sale  of  real  estate  the  assignor  is  a 
proper  and  necessary  party  when  it  appears  from  the  petition 
that  he  is  asserting  a  title  in  opposition  to  that  of  his  assignee, 
1  C.  G.  61.  Want  of  assets  no  defense  to  action  for  rejecting  cledm, 
12  Bull  286.  Action  to  establish  preferred  claim,  2  C.  C.  881  is  ap- 
pealable, 8  C.  C.  446.  Conflicting  liens,  6  C.  G.  68.  Gosts  and  attor- 
ney's fees,  9  C.  C.  256.  Jurisdiction  not  dependent  on  this  seo- 
tion,  and  probate  court  may  determine  priority  of  liens. 
"Liens"  In  this  section  comprehend  all  claims  on  the  fund, 
50  0. 8. 628,  6.37.  Priority  of  liens  to  be  determined  as  to  liens 
existing  at  time  assignment  took  efTect,  26  0. 8. 63. 

i  6861  a.  Procedure  when  petttlon  seekB  to  have  land 
laid  ont  Into  town  lote.  When  any  assignee  or  trostee 
shall  commence  a  civil  action  under  the  provisions 
of  Bection  6351  of  the  Revised  Statutes  in  the  com- 
mon pleas  court  or  probate  court  of  the  proper  coun- 
ty, making  all  persons  in  interest,  parties  to  such  pro- 
ceedings ;  and  at  the  time  appointed  for  the  hearing 
of  the  petition^  and  the  court  being  satisfied  that  afl 
of  the  parties  m  interest  have  been  duly  notified  of 
the  pendency  of  said  petition  according  to  law,  and 
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that  such  real  estate  ought  to  be  sold ;  and  if  such 
petition  seeks  to  have  the  land  or  any  part  thereof 
laid  out  into  town  lots,  and  the  court  nnds  it  will  be 
to  the  advantage  of  all  parties  in  interest  to  have  the 
same  done,  the  court  shall  also  authorize  the  survey 
and  platting  of  the  land  described  in  the  petition, 
and  if  the  court  approve  the  survey  and  plat  made 
for  that  purpose,  tne  court  shall  also  authorize  the 
assignee  or  trustee,  on  behalf  of  all  the  parties  in  in- 
terest, to  sign,  seal,  and  acknowledge  the  plat  in  that 
behalf  for  record  according  to  law.  [92  v.  324.] 

26362.  Presentation  of  dalms — their  aUowaace  or 
rejection — ^UmitaOon  of  suit  on  rejected  claiina — ^report 
of  assignee,  etc.  Creditors  shall  present  their  claims 
within  six  months  after  the  publication  of  the  notice 
hereinbefore  provided  for,  unless  further  time  is  al- 
lowed by  the  court  to  the  assignee  or  trustee  for  allow- 
ance, and  the  assignee  or  trustee  shall  indorse  his 
allowance  or  rejection  thereon,  and  claimants  whose 
claims  are  rejected,  shall  be  required  to  bring  suit 
ag^ainst  the  assignee  or  trustee,  to  enforce  such  claims 
within  thirt]^  days  after  the  same  shall  have  been  re- 
jected, in  wmch,  if  they  recover,  the  judnnent  shall  be 
against  the  assignee  or  trustee,  that  ne  allow  the  sam^ 
in  settlement  of  his  trusts,  with  or  without  the  costs, 
as  the  court  shall  think  right;  and  immediately  after 
the  expiration  of  said  six  months,  the  assignee  or 
trustee  shall  file  in  the  court  a  report  of  all  claims 
presented  to  him  for  allowance,  their  several  amounts, 
and  the  date  from  which,  and  the  rate  at  which  tlie 
several  claims  are  entitled  to  interest,  specifying  what 
claims  have  been  allowed,  and  what  ones  rejected, 
with  the  date  of  allowance  or  rejection ;  and  what,  if 
any,  claims  are  held  under  advisement ;  and  the  post- 
office  address  of  every  creditor  whose  claim  is  either 
allowed  or  rejected.    [57  v.  118,  {  6.] 

See  {6097.  Effect  of  oreditor  snbjeotinK  collateimls  and  ap- 
plying proceeds  on  account  of  claim,  1  N/P.  29.  Credltots  fail- 
ing to  present  claims  in  six  months  can  have  their  share 
of  funds  remaining,  4  W.  L.  M.  332;  83  O.S.  439:  41  0.8.  296: 
12  Bull.  286;  1  N.  P.  382.  Limitation  of  thirty  days  does  not 
apply  to  action  by  mortgagee  against  assignee  for  proceeds  of 
mortgage  property,  40  O.  S.  602.     12  C.  C.  l§b.     Conditional  al- 
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lowanoe  insuffloient,  88  O.  S.  489.  Amonnt  of  recovery  in  action 
by  creditor  whose  claim  has  been  allowed,  on  aasiffnce's  bond 
for  failure  to  account  for  property  assifrncd,  82  O.  S.  500.  If 
assiipioe  allows  claim  as  a  valid  one  qtuBre  whether  action 
will  lie  in  common  pleas  to  compel  him  to  allow  it  as  nreferred 
claim  against  certain  fund  in  his  hands,  2  C.  C.  R.  882.  Notice 
of  demand  and  non-payment  to  assignee  of  indorser  of  note  in- 
sufficient^ it  should  oe  given  to  indoraer,  48  O.  S.  846,  3fi5.  Un- 
less the  liability  of  the  Indorser  be  fixed  by  demand  and  notice 
of  non-payment  the  indorsed  note  can  notoe  proved  as  a  claim 
itfainst  the  estate  in  insolvency,  /d.,  see  83  O.  S.  295.  The  failure  of 
the  holder  of  a  note  to  present  the  same  to  the  assignoc  for  allow- 
ance will  not  exonohite  the  surety  from  liability  thereon,  21 0.  S. 
86;  and  such  assignment  will  not  bar  a  creditor  whose  claim  has 
not  been  presented  to  or  rejected  by  the  trustee  from  bringing  a 
suit  against  the  assignor  on  such  claim  while  the  trust  remaiiiR 
unexecuted,  18  O.  S.  210.  A  creditor  may  come  in  at  any  time  for 
his  equitable  share  of  the  assets  nnadministered  or  not  lawfully 
disposed  of  at  the  time  he  presents  or  prosecutes  his  claim  for 
allowance  in  the  mode  prescribed  by  statute,  88  O.  S.  489.  An 
action  against  an  assignee  to  enforce  the  allowance  of  a  claim  is 
appealable,  8  C.  C.  488, 446;  11  C.  C.  81.  Such  action  not  triable 
by  Jury,  /d  Loss  on  contract  with  assignor,  13  C.  C.  576.  This 
section  does  not  authorise  the  determination  of  any  question,  ex- 
cept whether  the  claim  should  be  allowed  or  not,  50  O.  S.  528, 534. 

2  685S.  When  olaim  shall  be  diiallowed  on  application 
of  aatignor  or  creditor  and  proeeedlngs  in  Buch  oaae.  If 
the  assignor  or  any  creditor  shall  file  in  the  court  a 
written  requisition  on  the  assignee  or  trustee  to  dis- 
allow any  claim  or  claims  presented,  which  he  has  not 
reported  as  disallowed,  and  shall  enter  into  bond  to 
the  assignee  or  trustee  in  such  amount  and  with  such 
sureties  as  the  court  shall  approve,  conditioned  to  pay 
all  the  costs  and  expenses  of  contesting  the  same, 
such  claim  or  claims  shall  l>e,  by  the  order  of  the 
court,  disallowed,  although  the  same  may  have  before 
been  allowed  by  the  assignee  or  trustee;  and  the  as- 
signee or  trustee  shall  forthwith  ^ve  written  notice 
ofsuch  disallowance  to  the  creditor  or  creditors,  or 
his  or  their  attorneys,  whose  claim  or  claims  are  so 
disallowed;  and  thereupon  the  same  proceedings 
shall  be  had  as  required  in  other  cases  of  disallow- 
ance, by  the  precemne  section.    [56  v.  231,  }  8.] 

Forms  of  bond,  requisition  and  entry  may  be  adapted  from 
forms  under  8  6098.  This  section  does  not  authorize  determin- 
ing priorities  between  conflicting  claims,  60  O.  S.  628, 684.  Bee 
generally,  8  C.  C.  42. 
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2  6854.  Affidavit  to  be  filed  with  oUim  before  allow- 
anoe  or  pajment,  and  right  of  inretj  to  prove.  Every 
person  presentine  and  filing  a  claim  against  the  estate 
of  the  dfebtor,  and  before  the  same  shall  be  idlowed  or 
amr  payments  made  thereon,  shall  make  and  file  an 
affidavit  setting  forth  that  the  said  claim  is  just  and 
lawful,  and  the  consideration  thereof,  and  what,  if  any, 
set-offs  or  counter-claims  o^:ipt  thereto:  what  collat- 
eral or  personal  security,  ii'  Miy,  the  claimant  holds 
for  the  same,  or  that  he  has  no  security  whatever, 
and  the  assignee,  or  trustee,  or  uny  creditor  shall 
have  the  right  to  examine  the  claimant  under  oath 
touching  any  such  collateral  or  other  security,  or  any 
other  matter  relating  to  said  claim,  within  such  time 
and  under  such  regulations  as  shall  be  prescribed  by 
the  probate  judge ;  any  surety  of,  or  ^person  jointiy 
liable  with,  the  assignor,  may  be  allowed  to  present 
and  prove  the  claim  on  which  he  is  so  bound ;  but 
the  dividend  thereon  shall  be  payable  to  the  party 
holding  the  claim ;  and  if  the  latter  prove  such  claim, 
then  the  allowance  and  dividend  shall  be  on  the 
claim,  as  proved  by  him,  only.    [56  v.  231,  {  13.] 

Form  of  c^J^ldat^.— State  of  Ohio county,  «».    Before 

xne  iMsrsonally  appeared  A.  B.,  who  being  dulv  sworn  says  tie 
ib  one  of  the  firm  of  A.  B.  ft  Co.,  the  owners  of  the  claim  hereto 
attached:  that  said  claim  is  Just  and  lawful ;  ttiat  the  consider- 
ation therefor  is  Koods  sold  and  deliTcred  toC.  D.;  that  there 

is  now  due  and  unpaid  on  said  claim  the  sum  of dollars 

with  interest  thereon  at  the  rate  of  six  percent,  per  annum 
fi-om day  of 18—;  that  there  are  no  set-offs,  nor  coun- 
terclaims whatever  against  the  same;  that  said  ownerahave 
ilxere  state  what  colloKral  or  personal  security  the  claimafUs 
oldf  or  if  none  say]  no  security  whatever  for  the  same  to  the 
best  of  affiant's  knowledge  and  belief.  A.  B. 

Sworn  to  befoit)  me  and  subscribed  in  my  pixieenee  this 

day  of 188—. 

I^otes.— To  the  creditors  who  have  their  claims  allowed  pur- 
suant to  this  section  must  be  devoted  all  the  property  covered 
by  the  assignment  to  the  exclusion  of  those  who  do  notprcsent 
their  claims  for  allowance,  82  O.  S.  590.  See  $  6868  n.  The  fall- 
ura  of  the  holder  of  a  note  to  present  the  same  to  the  assisnee 
for  allowance  will  not  exonerate  the  surety  from  liability 
thereon,  21  O.  8.  86;  and  such  assignment  will  not  bar  a  cred- 
itor whoee  claim  has  not  been  presented  to  or  rejected  by  the 
trustee  from  bringing  a  suit  against  the  assignor  on  such  cJaim 
while  the  trust  remams  unexecuted,  13  0. 8.  210. 
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I  68M.    Preferred  olaims.     All  taxes  of  every  de- 
Bcription  assessed  asainst  the  assignor,  u^n    any 
personal  property  held  by  him  before  his  assignment, 
shall  be  paid  by  the  assi^ee  or  trustee  out  of  the  pro- 
ceeds of  the  pro^rty  assigned,  in  preference  to  any 
other  claims  against  the  assignor;  and  every  person 
who  shall  have  performed  any  labor  as  an  operative 
in  the  service  of  the  assignor,  shall  be  entitled  to  re- 
ceive out  of  the  trust  funds,  before  the  pavment  of 
the  other  creditors,   the  full  amount  of  the  wages 
due  to  such  persons  for  such  labor,  performed  within 
twelve  montns  preceding  the  assignment,  not  exceed- 
ing three  hundred  dollars.    But  the  foregoing  pro- 
visions shall  not  prejudice  or  in  any  wa)r  affect  secur- 
ities given,  or  liens  obtained  in  good  isAih,  for  value, 
but  judgments  by  confession  on  warrants  of  attorney 
renderea  within  two  months  prior  to  such  assignment, 
or  securities  given  within  such  time  to  create  a  ]>re- 
ference  among  creditors,  or,  to  secure  a  pre-existing 
debt  other  than  upon  real  estate  for  the  purchase 
money  thereof,  shall  be  of  no  force  or  validity  as 
a^inst  such  claims  for  labor  to  the  extent  above  pro- 
vided, in  case  of  assignment.    [86  v.  202.] 

Taxes  can  not  be  levied  on  penonal  property  in  hands  of  ae- 
lignee,  4  N.  P.  248.  Aasignee  not  required  to  pay  taxes  not  de- 
manded of  him,  4  N.  P.  246.  Preference  of  claims  for  labor,  1 
Ooebel  90;  4  N.  P.  79i,  Subrogation  of  one  who  fiays  them,  14 
Bull.  109;  8  N.  P.  168.  Can  not  charge  commlssiou  on  moneys 
not  belonging  to  trust  fund,  3  N.  P.  193.  And  In  all  cases  where 
the  property  of  an  employer  is  placed  in  the  hands  of  an  assignee, 
claims  due  for  labor  performed  within  the  period  of  three 
months  prior  to  the  nme  such  assignee  is  appointed,  shall  be 
first  paia  out  of  the  trust  fund  in  preference  to  all  other  claims 
against  such  employer,  except  claims  for  taxes  and  the  cost  of 
administering  the  trust,  jj  320iSa,  R.  8.  Secretary  of  incorporated 
manufacturing  company  is  not  entitled  to  the  jprefereuce  over 
general  creditors  provided  for  in  this  section,  though  perform- 
ing manual  labor  in  packing  for  the  concern,  6  C.  C.  351.  Costs 
ama  attorney's  fees,  9  C.  C.  ^;  13  C.  C.  229;  11  Id.  663.  Operative. 
1  N.  P.  110;  2/(f.  78;  87  Bull.  131,  287.    Treasurer  need  not  file 


claim  for  taxes,  37  Bull.  405.    This  section  does  not  entitle  surety 
-   -      -  j^ 

lortgages, ' 
663.    Section  to  be  construed  with  1 6848, 49  0. 8. 548.  570. 


to  dividends  If  he  has  not  paid  any  part  of  the  debt,  2  6.  D.  4< 
Priorities  between  lien  for  wages  ana  chattel  mortgaiges,  11 C.  G. 


§  6366.    BeportB  and  BeUlements  of  assignee— The  de- 
claring and  payment  of  dividends.     At  the  expiration 
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of  eight  months  from  the  appointment  and  qualifica- 
tion of  the  assignee  or  trustee,  and  as  often  thereafter 
as  the  court  may  order,  an  account  shall  be  filed  with 
said  courtj  by  such  assignee  or  trustee,  containing  a 
full  exhibit  of  all  his  doings  as  such,  up  to  the  time 
of  tYie  filing  thereof,  together  with  the  amount  of  all 
claims  remaining  uncollected  and  the  amount  thereof, 
which  in  his  opinion  may  thereafter  be  collected,  to 
which  said  accounts  exceptions  may  be  filed  by  par- 
ties interested,  in  the  same  manner  that  exceptions 
are  or  may  be  filed  to  the  accounts  of  administrators, 
executors,  or  euardians,  and  such  accounts  shall  be 
examined,  ana  the  exceptions  thereto  heard  by  the 
court,  in  the  manner  provided  by  law  for  the  settle- 
ment of  the  estates  of  deceased,  persons ;  ujion  the 
filing  of  such  accounts,  the  court  snail  fix  a  time  for 
the  hearing,  and  publish  notice  thereof  as  in  the  caae 
of  the  filingof  the  account  of  an  executor  or  admin- 
istrator. Whenever,  on  settlement,  the  same  shall 
show  a  balance  remaining  in  the  hands  of  said  as- 
signee or  trustee,  subject  to  distribution  among  the 
general  creditors,  a  dividend  shall  be  declared  by  the 
probate  judge,  payable  out  of  such  balance,  equally 
among  all  creditors  entitled,  in  proportion  to  the 
amount  of  their  respective  claims,  against  the  as- 
signor, including  those  disallowed)  as  to  which  ti^e 
claimant  has  begun  proceedings  to  establish,  the  same 
as  hereinbefore  required,  and  claims  held  under  ad- 
visement ;  of  the  making  of  which  dividend,  and  of 
the  time  and  place  of  payment  thereof,  notice  shall 
be  gjven  by  advertisement  once,  in  a  newspaper 
published  and  of  ^neral  circulation  in  the  county  in 
which  such  trust  is  being  administered,  and  in  such 
other  way  as  the  court  may  order ;  of  the  payment  of 
which  dividends  and  those  remaining  uncalled  for 
and  unpaid  at  that  time,  report  shall  be  made  within 
sixty  days  after  the  day  fixed  for  the  payment  of  the 
same ;  the  court  shall  then  cause  a  new  notice  to  be 
given  to  the  owners  of  the  unpaid  dividends,  in  such 
way  as  the  court  may  direct ;  and  if  the  same  are  not 
demanded  within  twelve  months  thereafter,  the  same 
shall  be  divided  pro  rata  among  the  other  creditors,  un- 
til they  are  paid  in  full,  and  the  remainder,  if  any,  to 
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the  assignor  or  his  legal  representatives.  The  divi- 
dends reserved  for  claims  aisallowed,  or  held  under 
advisement,  when  the  proceedings  to  enforce  their 
allowance  have  been  commenced,  as  to  claims  dis- 
allowed, shall  be  held  until  said  proceedings  have 
terminated,  when  they  shall  be  paid,  if  the  allowance 
of  the  claim  has  been  ordered,  on  the  same ;  othei^ 
wise  they  shall  be  distributed  pro  rata  among  other 
creditors  not  paid  in  full,  or  refunded  to  the  assignor, 

as  the  case  may  require.    [73  v.  146, 2  10.] 

See  $  GObH  n. 

An  Bssiflpiee  delaving  unreasonably  to  file  his  account  as  re- 
quired by  law  will  oe  cnarffed  with  interest  fi'om  the  date  his 
account  became  due,  15  Bull  311 ;  1  Ooebel,  169.  Probate  court 
may  order  re-assignmcnt  at  request  of  aU  parties  interested,  46 
O.  S.  56 ;  can  adjudicate  after  the  trust  ends,  Id.  Sureties  bound 
by  settlement,  Id. ;  45  O.  S.  149.  Judgment  against  a  party  who 
is  trustee  of  an  insolvent  "as  trustee"  is  in  his  representative 
capacity  and  execution  will  not  issue  for  more  than  the  amount 
ordiyidends  allowed  by  the  probate  court,  12  Bull.  306 ;  see  60  O. 
S.  628. 

i  6357.  CommiitlonB  of  aMignee.  Fnrtber  allowanet 
Coasftol  fdWj  etc.  Before  any  dividend  is  declared,  i\te 
assignee  or  trustee  may  be  allowed  the  following 
commission  upon  the  amount  of  the  personal  estate 
collected  and  accounted  for  by  him,  and  of  the  pro- 
ceeds of  the  real  estate  sold  under  an  order  of  court 
for  the  payment  of  debts,  which  shall  be  received  in 
full  compensation  of  all  his  ordinary  services,  that  is 
to  say:  For  the  first  thousand  dollars,  at  the  rate  of 
six  per  centum :  For  all  above  that  sum.  and  not  ex- 
ceeaing  five  thousand  dollars,  at  the  rate  of  four  per 
centum:  And  for  all  above  ^ve  thousand  dollars,  at 
the  rate  of  two  per  centum.  And  in  all  cases,  such 
further  allowance  shall  be  made  as  by  the  court  shall 
be  considered  just  and  reasonable  for  his  actual  and 
necessary  expenses,  and  for  any  extraordinary  ex- 
penses, and  for  any  extraordinary  services  n«t  m- 
ouirod  of  an  assignee  in  the  common  course  of  his 
duty,  also  such  reasonable  counsel  fees  as  mav  be 
necessary  for  the  proper  administration  of  said  as- 
signment, whether  performed  by  the  assignee  or 
trustee  as  attorney,  or  such  other  as  may  be  employed 
by  him,  but  that  no  such  further  allowance,  extrar 
ordinary  expenses,  or  services,  or  attorney  fees,  shall 
be  allowed  by  the  court  unless  a  bill  of  items  be  filed, 
showing  such  actual  and  necessary  or  extraordinary 
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expenses  and  Bemces,  or  attorney  fees,  together  with 
the  affidavit  of  the  person  incurring  such  expenses  or 
performing  such  services,  showing  that  the  same 
were  performed  for  and  were  necessary  to  the  assign- 
ment, and  that  the  amount  chareed  therefor  ia  reason- 
able, and  not  more  than  is  usufdly  paid  for  such  ser- 
vices; and  when  such  services  shall  have  been 
performed  by  persons  other  than  the  assignee  or 
trustee,  the  assignee  or  trustee  shall  also  file  an  affi- 
davit, stating  that  such  efervices  were  necessary  for 
the  proper  administration  of  the  assignment,  that 
they  were  performed  under  his  direction,  that  the 
chaives  for  the  same  are  fair  and  reasonable,  and  that 
the  full  amount  thereof  has  been  paid  to  the  party 
performing  such  services.    [71  v.  28,  { 11.] 

Beasonable  attorney's  fees  allowed,  87  O.  S.  218:   6G  C  41* 

u  256;  see  IN.  P.  68.  No  allowance  to  assignee  for  ex- 
Jf^y^SJ  f^Plp/luKauctioneer  unless  court  dOrecUng  sale 
iJ^L?E*^*'®i5i  *»«8erviees  were  necessary,  87  O.  8.  asT  A»- 
fi!P^?°f  allowed  more  than  executor  (s^  g6l88)  or-taiaJJ 
iM  for  similar  services.  85  N.  Y.  187;  9  Paige  *».  ^SS- 
nee  maladminlstenn^  not  entitled  to  compensaUori,  16  BuJl 
811.  Attorney  rendering  services  to  assignee  has  no  right  of 
action  against  estate  though  sei-vlces  were  such  that  tt  the 
assignee  paid  for  them  he  would  be  entitled  to  a  credit  for  such 
S?l?,\1*i'in'"  ^*l  ^*'"°'  "  assignee  in  the  probate  couS 
ihi2?"minL5®f  ^  ?•  ^'J^\.  N<?  e=^"led  to  commissions  onpu? 
chase  money  for  land  sold  which  was  not  "  actually  collected 
and  accounted  for  by  him,"  but  retained  by  pSrcha^rmdaS 
plied  in  part  payment  of  claim,  6  C.  C.  41.    TravelinSrerDenaS 

Whl?^Ad^nf°L* JSSP^/  ^5"^  "«**'^*  ">c  estate,  7  C.  C.  884. 
wnen  ana  out  of  what  fund  expenses  incurred  bv  an  assien^ 

Si.??,J«2*"^'*^  property  should  be  paid,  87  0.8.  eeo.  Out  of 
SS5*iI'*5**  ^P?"^  incurred  in  seUlng  morteMed  Droo»S 
SSSiS  Ji®  V^>  ^^  ^  ^^^^  24«.   See  gSeSlly^fBulF^^  1 

^^r  r  i^  w>»5?*y  <M  ""oceeding  trustee  to  pay  counsel 
jSl'  Wh«n  n2?*«««SS  S'^estion  of  allowance  not  raauijwUciUa, 
wke  toSrS C.  C.^      poundage  on  purchase prlceof  mort- 

ud!\?\^  '?/!^'?'^?^,^??«*-  The  probate  judge 
shaU  be  entitled  to  the  following  fees  for  servicea 
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performed  under  the  preceding  sections  of  this  chap- 
ter: For  hearing  and  deciding  each  application,  two 
dollars ;  for  appointing  or  removing  any  assignee  or 
trostee,  one  dollar;  for  filing  assignment,  inventory, 
and  schedule,  each,  ten  cents;  and  for  filing  ul 
other  papers,  each,  five  cents ;  and  for  all  other  ser- 
vices, the  same  compensation  as  may  be  provided  for 
like  services,  in  the  settlement  of  tne  estates  of  de- 
ceased persons.    [56  v.  231,  2  20.] 

ASSIGNMENTS  TO  AVOID  ABBK8T. 


2  6359.  Commiifioner  of  insolventB — Hii  fippoint- 
ment,  bond  and  term.  The  probate  court  in  each 
county  shall  appoint  a  commissioner  of  insolvents, 
who  shall  give  bond  to  {he  state  in  a  sum  fixed  by 
the  court,  not  less  than  one  thousand  dollars,  and 
with  sureties  to  be  approved  by  the  court,  and  con- 
ditioned for  the  feuthful  discharge  of  his  duties,  and 
hold  his  office  for  three  years,  unless  sooner  removed 
by  the  court.    [29  v.  329,  22  1,  2,  3,  4.] 

To  entitle  creditor  to  maintain  an  action  against  a  commis- 
sioner of  insolvents  and  the  sureties  upon  bis  official  bond  it  is 
not  necessary  that  the  creditor  established  his  debt  against  the 
insolvent  by  judgment,  8  O.  607. 

2  6860.  Where  office  kept  and  vaoaacj  how  filled.  The 
commissioner  shall  keep  his  office  at  the  county 
seat ;  and  the  court  appointing  him  may,  at  any  time, 
remove  him,  or  accept  his  resignation,  [and  on  a 
vacancy  occurring  by  death,  resignation,]  removal, 
expiration  of  term  or  otherwise,  the  court  shall 
api>oint  a  successor,  who,  upon  quaUhring,  shall  be 
entitled  to  demand  and  receive  all  books,  papers  and 
assets  of  every  kind  appertaining  to  the  office,  or  in 
the  possession  of  his  predecessor,  as  commissioner, 
and  who  shall  proceed  with  the  business  of  the  office 
as  if  no  change  had  been  made.  [29  v.  829,  22  4, 5, 49.] 

See  61 0. 8. 81. 

2  6861.  Applieation  of  penonarreited^andMhediilet  to 
be  made.  When  any  person,  whether  a  resident  in 
this  state  or  not,  shall  be  arrested,  or  be  in  custody 
of  any  sheriff,  or  other  officer,  on  mesnis  or  final  pro- 
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cess,  in  any  civil  action,  the  officer  havinffsuch  per- 
son in  custody,  if  requested  b^  him,  shiul  go  with 
such  person  before  the  commissioner  of  insolvents 
of  the  county  where  such  person  shall  be  arrested, 
or  in  custody;  whose  duty  it  shall  be,  if  requiredk  to 
make  out  for  such  person  in  custody,  and  under  his 
direction,  an  accurate  schedule  in  writing  of  all 
debts  by  him  owing,  specihring  the  names  of  the 
I>erBond  to  whom  owine,  and,  the  original  considera- 
tion thereof,  and  wheUier  the  same  are  by  bond, 
note,  or  other  contract  in  writing,  or  by  book  account, 
or  otherwise,  and  also  an  accurate  schedule  in  writ- 
ing of  all  debts  and  demands  owing  to  him  with  a 
pertinent  description  of  all  contracte  in  which  he  is 
in  any  way  interested,  and  of  all  property  of  every 
kind,  real  and  personal,  in  possession,  remainder,  or 
reversion,  to  which  he  nas  any  claim ;  and  such  ap- 
plicant shall  surrender  to  the  commissioner  all  writ- 
ten evidences  of  title  and  of  claims  and  his  books  of 
account:  provided,  however,  that  nothing  herein 
shall  be  construed  to  deprive  any  person  of  any 
right  he  may  have  to  hold  property  exempt  from  the 
payment  of  his  debts,  or  to  require  him  to  assign  or 
surrender  any  such  property  or  rights  in  action  to 
the  commissioner;  but  a  separate  schedule  shall  be 
made  of  the  exempted  property,  and  the  commis- 
sioner shall  decide  all  questions  as  to  the  value  of 
any  property  selected  by  the  debtor  as  exempt,  and 
all  other  questions  in  that  behalf:  and  any  person 
who  may  be  imprisoned  under  any  process  for  any 
fine,  penalty,  or  costs,  in  any  criminal  proceeding, 
shall  DO  entitled  to  the  benefit  of  this  fsection,  at  any 
time  after  he  shall  have  been  imprisoned  under  such 
process  for  the  period  of  sixty  days,  unless  the  judg- 
ment in  the  case  requires  imprisonment  till  the  fine, 
penidty,  or  costs  be  paid ;  but  this  provision  shall  not 
extena  to  any  person  confined  m  any  workhouse 
established  by  any  municipal  corporation.  [29  v. 
329,  U  7,  8,  9,  10,  48.] 

Mandamns  lies  to  compel  officer  to  take  priBoner  before  com - 
miBsioner,  19  O.  S.  581.  Sheriff  is  not  bonna  to  support  prisoner, 
60.4S8.    See$1028. 
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I  6862.  JLssigiiBient  of  his  property — Form — Eflbot — 
Snita  by  comkiiBsioner — Fending  mite.  Before  any  per- 
son making  application  as  aforesaid,  shall  be  entitled 
to  a  certificate  from  the  commissioner,  as  hereinafter 
provided,  he  sLall  make  and  deliver  to  the  commis- 
sioner an  assignment,  in  writing,  of  all  his  property, 
rights  and  credits  of  every  kind  and  description,  ex- 
cept only  exempted  property  or  rights ;  but  no  par- 
ticular form  of  words  shall  be  necessary  to  the  vfdid- 
ity  of  said  assignment;  aud  the  same,  when  made 
and  delivered  to  the  commissioner,  shall  operate  as  a 
conveyance  of  all  the  property  of  such  applicant, 
and  shall  vest  in  the  commissioner  all  the  rights, 
legal  and  equitable,  which  such  applicant  had  iq  or 
to  any  property,  rights,  and  credits,  whether  the 
same  be  mentioned  or  aescribed  in  such  schedules 
and  inventory  or  not,  except^  as  aforesaid ;  and  it 
shall  be  lawful  for  the  commissioner  to  commence 
and  prosecute  suits  and  actions  in  his  own  name,  in 
the  same  manner  that  the  applicant  could  have  done 
before  such  assignment :  provided,  that  suits  pend- 
ing at  the  time  of  such  assignment  shall  not  abate, 
but  may  be  prosecuted  and  defended,  by  the  com- 
missioner, in  the  name  of  the  applicant,  to  final 
judgment,  as  though  such  assignment  had  not  been 
made.     [29  v.  329,  g  11.] 

The  choses  in  action  of  an  insolvent  debtor,  and  the  legal 
intei'est  in  them  vest  in  the  commissioner  of  insolvents  and  he 
alone,  can  maintain  an  action  thereon,  6  O.  871. 

§  6368.  Any  other  transfer  of  property  after  the  arrest 
void.  £very  assignment,  transfer,  or  conveyance  of 
property,  either  real,  personal  or  mixed,  made  or 
executed  by  the  applicant  after  his  arrest,  and  before 
his  examination  before  the  commissioner,  as  herein 
provided,  shall  be  utterly  void  and  of  no  effect.  [29 
V.  329,  {  12.] 

J  6864.  Oath  of  the  applieant.  When  any  person 
shall  make  application  to  the  commissioner,  he  shall, 
at  the  time  of  making  such  application,  make  ana 
subscribe  an  oath  before  the  commissioner,  in  the 
following  form,  viz:  I,  A.  B.,  do  swear  that  I  was 
not  arrested,  nor  am  I  now  in  custody  of  an  ofiicer, 
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at  the  suit  of ,  by  any  collusion  or  combina- 
tion with  the  said ,  or  with  any  other  person ; 

that  I  have  delivered  up  and  assigned  to  the  com- 
missioner of  insolvents  of  the  county  of ,  all 

the  property  that  I  have,  or  claim  any  title  to,  or 
interest  in ;  that  the  scheaules  and  inventory  of  any 
property,  rights  and  credits  by  me  made,  contain,  as  i 
far  as  I  know  or  believe,  a  full  description  of  all  my 
propertv,  rights,  credits,  and  claims,  in  possession, 
remainaer,  or  reversion  (property  exempted  from 
execution  excepted);  and  also  all  my  bonds,  notes, 
contracts  in  writing,  and  other  contracts,  in  which  I 
am  beneficially  interested,  and  that  I  have  delivered 
the  same  to  the  commissioner :  and  also  my  books  of 
account  and  all  written  evidences  of  my  right  or 
title  to  any  property  whatsoever:  and  that  I  have 
not,  directly  or  indirectly,  at  any  time,  sold,  convey- 
ed, or  disposed  of,  for  the  use  of  any  person,  any 
money,  property,  debt,  right  or  claim,  or  intrusted 
the  same  to  or  with  any  i>er8on,  thereby  to  defraud 
my  creditors,  or  an^  of  them,  or  to  secure  the  same 
so  that  I,  or  my  heirs,  or  any  other  person,  shall  re- 
ceive or  expect  any  profit  or  advantage  therefrom. 
[29  V.  329,  §  15.] 

{  6366.  Examination  of  applioant  bofore  the  eommii- 
•ioner  to  be  rednoed  to  writing  and  inbeoribed.  When 
any  person  shall  apply  to  the  commissioner,  as  afore- 
said, he  shall,  at  tne  time  of  making  oath,  as  afore- 
said, answer  such  questions  as  shall  be  put  to  him  by 
the  commissioner,  or  any  creditor,  his  a«[ent,  or  at- 
torney, relative  to  his  circumstances  and  the  situation 
of  his  propertv,  and  the  causes  which  occasioned  his 
insolvency:  all  which  questions,  together  with  the 
answers  of  the  applicant,  shall  be  reduced  to  writing, 
and  subscribed  by  him ;  and  such  answers  shall  fa^ 
considered  as  made  under  the  oath  administered  as 
aforesaid.    [29  v.  329,  i  16.] 

}  6866.  Bond  required  of  non-reiident,  and  reiident, 
nnleu,  eto. — may  be  required  in  any  oaie — when  may  be 
diipenied  with.  Any  applicant  who  is  a  non-resident 
of  the  State,  shall  give  bond  to  the  commissioner, 
with  surety  to  his  acceptance,  in  a  sum  not  less  than 
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two  hnndred  dollars,  conditioned  that  such  applicant 
shall  appear  in  the  probate  court  of  the  county  on 
the  third  Monday  thereafter,  and  that  he  shall  then 
and  there  file  his  petition,  and  submit  to  a  further  ex- 
amination, pay  the  costs,  and  in  all  respects  comply 
with  the  reouisitions  of  the  court ;  and  a  resident  ap- 
plicant shall  be  rec^uired  to  give  a  like  bond,  unless 
the  commissioner  is  satisfiea  that  the  applicant  haa 
committed  no  ^ud  by  disposing  of  property,  and 
that  the  application  is  not  made  to  enable  him  to  re- 
move his  body  out  of  the  State ;  and  in  any  case,  the 
commissioner  may,  in  his  discretion,  require  the  ap- 
plicant to  ^ve  such  bond  in  any  sum  not  exceeding 
the  amount  of  the  debt  or  demand  for  which  such 
applicant  is  in  custody ;  or  if,  in  any  case,  whether 
applicant  be  resident  or  not,  the  commissioner  is  sat- 
iftoed  that  the  applicant  has  no  property  not  exempt, 
and  that  he  has  not  committed  any  fraud  by  disposing 
of  property,  and  he  has  no  intention  of  remov- 
ing his  body  out  of  the  State,  he  may  dispense  with 
the  giving  of  bond.    [29  v.  329, 8 14, 17 ;  42  v.  29,  S2,  3.] 

If  the  condition  of  the  bond  is  substantially  as  required  by 
law,  it  will  be  sufficient,  7  O.  (pt.  1}  285.    See  8 10. 104;  8  O.  48. 

2  6867.  Certifloate  of  oomm^ssioner  to  applioaat — 
efilMt.  When  court  may  require  a  reoogniiaaee,  eta 
flrom  applieant.  When  any  person  shall  apply  to  the 
commissioner,  and  shall  have  complied  with  the  fore- 
going provisions,  the  commissioner  shall  give  to  the 
applicant  a  certificate  of  hi^  having  so  complied ;  and 
the  certificate  of  the  commissioner  shall  protect  the 
person  of  the  applicant  from  arrest  or  imprisonment, 
for  any  debt  or  demand  in  any  civil  action,  at  the  suit 
of  any  person  named  in  his  schedule,  and  from  any 
fine  or  penalty  therein  named,  and  for  which  he  has 
been  imprisoned  sixty  days  or  more,  until  the  day  his 
application  is  finally  disposed  of  by  the  probate 
court;  and  if  such  applicant  shall  appear  m  said 
court,  and  file  his  petition,  as  required,  said  certificate 
shall  protect  such  applicant  from  arrest,  as  aforesaid, 
until  said  petition  snail  be  finally  disposed  of  by  the 
court;  provided,  that  the  court  may,  for  sufiicient 
cause  shown,  require  such  applicant,  when  his  peti- 
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tion  is  continued  for  more  than  ten  days  at  one  con- 
tinuance, to  enter  into  a  recognizance  to  the  State  of 
Ohio,  for  the  benefit  of  his  creditors,  with  surety  to 
be  approved  by  the  court,  conditioned  that  said  i>eti- 
■tioner  shall  appear  and  prosecute  his  said  petition, 
and  abide  the  order  of  the  court  thereon.  [29  v.  329, 
{20,21;  61  V.  323,81.] 

There  is  no  other  dUTereiice  between  the  commisBioner's  cer- 
tificate and  the  final  discharge.,  except  that  the  former  dis- 
charges for  a  limited  time,  ana  the  latter  forever  from  all  debts 
named  in  the  schedule.  The  discharge  in  either  case  is  a  legal 
one,  9  0. 100. 

}  6868.  8tiit  oa  bond  when  forfeited — diitnbntion  of 
proceeds.  If  any  applicant  for  relief,  shall  fail  to  ap- 
pear in  court,  and  comply  with  the  condition  of  his 
Dond,  the  same  shall  be  forfeited,  and  suit  may  be 
brought  thereon,  in  the  name  of  the  commissioner, 
for  the  use  of  the  creditors  of  the  applicant ;  and  the 
sum  collected  therefrom  shall  be  distributed  amongst 
the  creditors,  as  the  proceeds  of  the  effects  of  the  ap- 
plicant are  distributed.    [29  v.  329,  i  19.] 

In  an  action  on  the  bond  of  an  insolvent  where  he  failed  to 
pixMOcute  his  application  to  a  final  discharge,  the  sureties  can 
not  show  in  mitigation  of  damages  that  the  person  who  gave 
the  bond  was  wholly  insolveDt,  and  had  no  property  to  assign, 
4  O.  172. 

2  6869.  Commitiioner  to  keep  a  record  of  his  pro- 
oeedings  open  to  ingpeotion.  The  commissioner  shall 
keep  a  book,  in  which  he  shall  enter  each  application 
made  to  him  under  this  chapter,  and  briefly  note  all 
the  proceedings  had  before  nim,  in  each  case,  sever- 
ally; which  record  shall  be  open  at  all  reasonable 
times,  to  the  inspection  of  any  person  interested; 
said  book  shall  be  furnished  to  the  commissioner  by 
the  county  auditor,  on  order  of  the  probate  court,  at 
the  expense  of  the  county.    [29  v.  329,  2  23.] 

i  6870.  Kotioe  of  application.  Immediately  after 
granting  a  certificate  to  an  applicant,  as  aforesaid,  the 
commissioner  shall  ^ve  notice  of  the  application  by 
advertisement,  published  once  in  some  newspaper 
published  and  of  general  circulation  in  the  county, 
specifying  the  day  when  the  applicant  is  required  to 
appear  in  the  probate  court  and  file  his  petition. 
[29  V.  329,  i  25.] 
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Where  the  debtor  fsiyen  bond  and  the  oomminioner  fiUlB  to 
give  notioe  within  the  time  that  retnm  mnst  be  made  to  the 
court  but  afterwards  causes  such  notice  to  be  published  and  at 
the  time  therein  specified  the  creditor  appears  in  good  faith  and 
is  discharged  this  is  a  sufficient  compliance  with  the  condition 
of  the  bond,  3  0. 104. 

2  6371.  Betum  of  bond,  copies  of  lohedules,  eto.»  to 
court.  Case  to  bo  docketed,  etc.  The  commissioner 
shall,  before  the  third  Monday  after  a  certificate  is 
frnaiied  by  him,  return  to  the  probate  court  the  orig- 
inal bond  (if  any)  g^iven  to  him,  and  also  copies  of 
the  schedules  and  inventories  made  by  said  appli- 
cant, and  also  of  the  examination  of  such  applicant, 
and  of  the  record  of  the  proceedings  of  the  commis- 
sioner, properly  certified ;  and  the  court  shaJl  enter 
the  case  on  its  docket,  and  file  said  papers  together, 
for  the  inspection  of  any  person  interested.  [29  v. 
329,  U  26,  27.] 

}  6878.  When  petition  of  applicant  to  be  filed  in  court. 
If  no  creditor  appear  and  no^oe,  etc.,  given,  final  oertifi- 
oate  granted.  On  the  said  third  Monday,  or  the  next 
day,  or  any  day  prior  thereto,  the  apphcant  shall  file 
his  petition  in  the  sud  court,  settins  forth  his  said 
application  to  the  commissioner,  ana  praying  to  be 
released  from  liabilitv  to  arrest  for  any  debt  or  claim 
named  in  his  schedule  of  debts ;  and  the  court  shall 
thereupon,  on  the  said  third  Monday,  or  the  next 
day,  or  any  subsequent  day  after  the  filing  of  the 
petition,  cause  the  creditors  of  the  applicant  to  be 
called,  and  if  no  creditor  shall  appear,  m  person  or 
by  attorney,  to  resist  said  petition,  the  court  may, 
without  further  examination  of  the  petitioner,  grant 
to  him  a  certificate  of  his  having  complied  with  the 
provisions  of  law  in  that  behalf,  and  obtained  the 
relief  prayed  for^  as  aforesaid,  or  said  petitioner  may 
be  further  examined  by  the  court:  provided,  that  it 
shall  first  be  made  to  appear  to  the  court  that  the 
notice  required  by  this  chapter  has  been  given :  pro- 
vided, also,  that  the  court  may,  for  eufficient  cause 
shown,  permit  said  applicant  to  file  his  petition,  as 
aforesaia,  on  an^r  day  after  the  time  above  limited, 
not  exceeding  thirty  days  thereafter.  [29  v.  329, 3  28.  J 

Foreign  discharge  of  foreign  debtor  valid,  1  O.  S86:  7  O, 
(pt.  S)  m. 
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of  eight  months  from  the  appointment  and  qnalifica- 
tion  of  the  assignee  or  trustee,  and  as  of  ten  thereafter 
as  the  court  may  order,  an  account  shall  be  filed  with 
said  court,  by  such  assignee  or  trustee,  containin^^  a 
full  exhibit  of  all  his  doings  as  such,  up  to  the  time 
of  the  filing  thereof,  together  with  the  amount  of  all 
claims  remaining  uncollected  and  the  amount  thereof, 
which  .in  his  opinion  may  thereafter  be  collected,  to 
which  said  accounts  exceptions  may  be  filed  by  par- 
ties interested,  in  the  same  manner  that  exceptions 
are  or  may  be  filed  to  the  accounts  of  administrators, 
executors,  or  guardians,  and  such  accounts  shall  be 
examined,  and  the  exceptions  thereto  heard  by  the 
court,  in  the  manner  provided  by  law  for  the  settle- 
ment of  the  estates  of  deceased  persons ;  u^n  the 
filing  of  such  accounts,  the  court  shall  fix  a  time  for 
the  hearing,  and  publish  notice  thereof  as  in  the  case 
of  the  filinfl^f  the  account  of  an  executor  or  admin- 
istrator. Whenever,  on  settlement,  the  same  shall 
show  a  balance  remaining  in  the  hands  of  said  as- 
signee or  trustee,  subject  to  distribution  among  the 
general  creditors,  a  dividend  shall  be  declared  by  the 
probate  iudge,  payable  out  of  such  balance,  equally 
among  all  creditors  entitled,  in  proportion  to  the 
amount  of  their  respective  claims,  against  the  as- 
signor, including  those  disallowedf  as  to  which  the 
claimant  has  begun  proceedings  toestablish,  the  same 
as  hereinbefore  required,  and  claims  held  under  ad- 
visement ;  of  the  making  of  which  dividend,  and  of 
the  time  and  place  of  payment  thereof,  notice  shall 
be  given  by  advertisement  once,  in  a  newspaper 
published  and  of  ^neral  circulation  in  the  county  in 
which  such  trust  IS  being  administered,  and  in  such 
other  way  as  the  court  may  order;  of  the  payment  of 
which  dividends  and  those  remaining  uncalled  for 
and  unpaid  at  that  time,  report  shall  be  made  within 
sixty  days  after  the  day  fixed  for  the  payment  of  the 
same ;  the  court  shall  then  cause  a  new  notice  to  be 
given  to  the  owners  of  the  unpaid  dividends,  in  such 
way  as  the  court  may  direct ;  and  if  the  same  are  not 
demanded  within  twelve  months  thereafter,  the  same 
shall  be  divided  oro  rata  among  the  other  creditors,  un- 
til they  are  paia  in  full,  and  the  remainder,  if  any,  to 
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the  assignor  or  his  legal  reDresentatives.  The  divi- 
dends reserved  for  claims  oisallowed,  or  held  under 
advisement,  when  the  proceedings  to  enforce  their 
allowance  have  been  commenced,  as  to  claims  dis- 
allowed, shall  be  held  until  said  proceedings  have 
terminated,  when  they  shall  be  paid,  if  the  allowance 
of  the  claim  has  been  ordered,  on  tne  same ;  other- 
wise they  shall  be  distributed  pro  rata  among  other 
creditors  not  paid  in  full,  or  refunded  to  the  assignor, 

as  the  case  may  require.    [73  v.  146,  i  10.] 

See  $  6662  n. 

An  aasiflrnee  dolajinff  nnreaflonablv  to  file  bis  account  as  ra- 
qtilred  bylaw  will  dc  cnarffed  with  interest  from  the  date  Ills 
aooonnt  became  due,  15  Bull  811 ;  1  Ooebel,  169.  Probate  court 
may  order  re-assignment  at  request  of  all  parties  interested,  46 
O.  S.  66 ;  can  adjudicate  after  the  trust  ends,  Id.  Sureties  bound 
by  settlement.  Id. ;  45  O.  S.  149.  Judgment  against  a  party  who 
is  trustee  of  an  insolvent  "as  trustee"  is  in  his  representative 
capacity  and  execution  will  not  issue  for  more  than  the  amount 
of  dividends  allowed  by  the  probate  court,  12  Bull.  306 ;  see  50  O. 
8.528. 

§  6357.  CommiuionB  of  aitignee.  Furtlier  allowaneo 
ConBtol  fees,  eto.  Before  any  dividend  is  declared,  the 
assignee  or  trustee  may  be  allowed  the  following 
commission  upon  the  amount  of  the  personal  estate 
collected  and  accounted  for  by  him,  and  of  the  pro- 
ceeds of  the  real  estate  sold  under  an  order  of  court 
for  the  payment  of  debts,  which  shall  be  received  in 
full  compensation  of  all  his  ordinary  services,  that  is 
to  say:  For  the  first  thousand  dollars,  at  the  rate  of 
six  per  centum :  For  all  above  thai  sum.  and  not  ex- 
ceeaing  five  thousand  dollars,  at  the  rate  of  four  per 
centum:  And  for  all  above  five  thousand  dollars,  at 
the  rate  of  two  per  centum.  And  in  all  cases,  such 
further  allowance  shall  be  made  as  by  the  court  shall 
be  considered  just  and  reasonable  for  his  actual  and 
necessary  expenst^s,  and  for  any  extraordinary  ex- 
penses, and  lor  any  extraordinary  services  net  n- 
auired  of  an  assignee  in  the  common  course  of  his 
duty,  also  such  reasonable  counsel  fees  as  mav  be 
necessary  for  the  proper  administration  of  said  as- 
signment, whether  performed  by  the  assignee  or 
trustee  as  attorney,  or  such  other  as  may  be  employed 
by  him,  but  that  no  such  further  allowance,  extrar 
ordinary  expenses,  or  services,  or  attorney  fees,  shall 
be  allowed  by  the  court  unless  a  bill  of  items  be  filed^ 
showing  Bucn  actual  and  necessary  or  extraordinary 
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the  schedule  of  his  debts,  made  before  the  commis- 
sioner, as  hereinbefore  provided,  or  any  fine  or  pen- 
alty for  which  he  shall  nave  been  imprisoned  sixty 
days  or  more ;  but  neither  certificate  shall  protect  him 
from  arrest  or  imprisonment  for  any  debt  or  demand 
formoney  or  property  received  while  acting  in  any 
fiduciary  capacity ;  and  if  any  sheriff  or  other  officer 
shaU  arrest  any  person  having  been  so  dischaiged  by 
the  court,  such  officer  having  knowledge  of  such  dis- 
charge, and  that  the  person  so  arrested  has  a  certifi- 
cate, so  granted  to  him  by  the  court,  or  shall  refuse 
to  discharge  the  person  so  arrested  out  of  his  custody, 
as  soon  as  such  certificate  shall  be  produced  and 
shown  to  him,  the  officer  so  offending  shall  be  liable 
to  be  prosecuted  in  the  court  of  common  pleas,  in  an 
action  for  false  imprisonment,  at  tJie  suit  of  the  party 
injured;  and  if  judgment  shall  be  rendered  against 
such  officer  for  any  sum  whatever,  in  damages,  the 
plaintiff  shall  recover  full  costs.  [29  v.  329,  ^g  22.  36; 
61  V.  323,  Jl ;  41  V.  16,  8  1.]  »*»     »      » 


A  discharge  under  the  Insolvent  law  on  proeeas  from  a  state 
court  discharges  fi'om  imprisonment  on  process  from  the 
United  Stntes  Circuit  Court,  7  O.  (pt.  1}  196.  The  act  discharg- 
ing insolvents  from  lines  is  constitutional,  10  O.  S.  581. 

{  6380.  Commiiiionen  may  administer  oathi.  The 
commissioner  may  administer  all  oaths  required  in 
matters  connected,  with  his  duties.    [29  v.  329,  {46.] 

8  6881.  The  leotiong  of  this  chapter  relating  to  volun- 
tary assignment  to  govern  the  administration  of  the  trust. 
The  sections  of  this  chapter  relating  to  voluntary  as- 
signments shall  be  applied  and  govern  the  action  of 
the  court  and  the  commissioner,  as  to  the  presenta- 
tion and  allowance  or  rejection  of  claims,  the  ap- 
praisement and  conversion  of  assets  into  money^  the 
making  and  paying  dividends,  and  the  fees  oi  the 
probate  judge,  and^in  all  other  respects  in  the  admin- 
istration of  the  trust,  except  as  otherwise  herein  pro- 
vided. [29  V.  329,  {86,  38.  39,  40,  41,  42, 43,  44,  45 ;  32 
V.  23,  W  I,  2 ;  33  v.  50,  «  1, 2;  44  v.  60,  {  1.] 
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2  6382.  Fees  of  commiaaioner — to  be  paid  in  advance 
— other  fees  fixed  by  oonrt.  The  commissioner  shall  be 
entitled  to  the  following. fees:  Fop  writing  the  ap- 
plication and  bond,  if  any,  each,  twenty-five  cents ; 
for  the  inventories,  schedules,  and  assignments,  and 
for  the  examination  at  the  time  of  application,  and  for 
all  copies  thereof,  tea  cents  per  hui^dred  words ;  for 
publishing  notice,  twenty-five  cents,  in  addition  to 
the  amount  paid  to  the  printer;  all  which  he  shall 
have  a  right  to  receive  before  he  shall  be  required  to 
give  a  certificate  to  the  applicant;  and  for  all  other 
services  he  shall  be  entitled  to  receive  a  reasonable 
compensation,  to  be  fixed  by  the  court  [29  v.  329, 
i  52, 53.] 

i  6888.  Who  to  aot  in  abeenoe  of  eommiiiioner. 
Whenever  the  office  of  commissioner  of  insolvents 
shall  be  vacant,  or  in  case  of  the  death,  absence,  or 
inability  of  said  commissioner  ,  the  duties  of  commis- 
sioner shall  temporarily  be  discharged  by  a  master 
commissioner,  but  as  soon  as  there  is  a  commissioner 
to  act,  all  unfinished  business  shall  be  turned  over  to 
him.    [44  V.  50,  2  2.] 
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CHAPTER  V. 

MARRIAGES. 

i  6884.  Who  may  eontnwt  matrimoiiy.  Male  persons 
of  the  age  of  eighteen  years,  and  female  persons  of 
the  age  of  sixteen  years,  not  nearer  of  kin  than  second 
cousins,  and  not  having  a  husband  or  wife  living, 
mav  be  joined  in  marriage :  provided,  always,  that 
male  persons  under  the  age  of  twenty-one  years,  and 
female  persons  under  the  aee  of  eighteen  years,  shall 
first  obtain  the  consent  of  tneir  fathers,  respectively, 
or  in  case  of  the  death  or  incapacity  of  their  fathers, 
then  of  their  mothers  or  guardians.    [67  v.  6,  J  1.] 

Mutual  promises  and  cohabitation  are  not  a  marriage, 
10  O.  S.  181.  Solemnization  without  a  license,  followed  by  co- 
habitation is,  12  O.  S.  658.  Marriage  by  minor  invalid  unless 
confirmed  by  cohabitation  after  malontv,  20  0. 1 :  43  O.  S.  23. 
12  Bull  237.  Marriage  contract  of  imbecile  declured  a  nullity,  22 
0. 8.  271 ;  see  28  Bull  227.  Marriage  of  female  minor  resident  of 
Ohio,  entered  into  Kentucky,  valid  unices  avoided  on  or  before 
reaching  minority,  26  Bull  S09.  No  action  lies  for  breach  of  con- 
tract of  marriage  made  in  Ohio  where  parties  are  first  cousins, 
49  O.  8.  654.  Infancy,  when  pleaded,  is  a  valid  defense  to  an  ac- 
tion for  the  breach  of  a  marria^  promise,  31  O.  S.  521.  A  mar- 
riage solemnized  in  due  form  is  presumed  to  be  lawful  until 
some  enactment  which  annuls  it  is  produced  and  proved  by 
tho8c  who  deny  its  validity,  32  O.  8.  163.  Where  coverture  is  re- 
lied on  to  save  an  action  from  the  bar  of  the  statute  of  limita- 
tions the  marriage  may  be  shown  by  a  proof  of  cohabitation  as 
husband  and  wife.  85  O.  8.  94.  In  an  action  by  one  as  surviving 
husband  against  the  heir  of  a  deceased  wife  to  recover  an  estate 
by  the  courtesy  where  the  marriage  is  put  in  issue  a  marriage 
iu  fact  may  be  proved  by  showing  that  they  lived  together  and 
cohabited  as  man  and  wife.  89  O.  6.  478.  Where  a  marriage  wn.s 
ofintractcd  by  slaves  in  a  slave  Aate  before  the  emancipation 
proclamation,  it  was  held  not  to  be  unlawful  for  the  husband  in 
afterwards  marry  another  woman,  89  O.  S.  563.  As  to  age  of  ma- 
jority. Me  1 8186.  Marriage  of  person  under  guardianship,  6  C. 
C.  481. 

J  68M.  Who  may  lolemniie  marriEge.  It  shall  he 
lawful  for  any  ordained  minister  of  any  religious 
society  or  congregation,  within  this  state,  who  has  or 
may  hereafter  obtain  a  license  for  that  purpose,  as 
hereinafter  provided,  or  for  any  justice  of  the  peace 
in  his  county,  or  for  the  mayor  of  anjr  city  or  incor- 
porated village  in  any  county  in  which  such  city 
or  village  may  wholly  or  partly  lie,  or  for  the  sevenu 
religious  societies,  agreeaoly  to  tlie  rules  and  regula- 
tions of  their  respective  churches,  to  join  togjsOiet  w 
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husband  and  wife»  all  penons  not  prohibited  by  law. 
[86  V.  208.] 

g  6386.  How  miniiten  may  obtain  licenie  to  marry. 
Any  minister  of  the  gospel,  upon  prodncine  to  the 
judge  of  the  probate  court  of  any  county  within  this 
state  in  which  he  officiates,  credentials  of  his  being  a 
regular  ordained  minister  of  any  religious  society  or 
congregation,  shall  be  entitled  to  receive  from  said 
court  a  license,  authorizing  him  to  solemnize  mar- 
riages within  this  state,  so  long  as  he  shall  continue  a 
regular  minister  in  such  society  or  congregation.  [29 
V.  429,  i  3.] 

g  6387.  Minister  to  prodnoe  to  judge  of  oonnty  in 
wMch  he  solemnises  marriage,  his  lioense —  record  there- 
of—no charge.  It  shall  be  the  duty  of  every  minister, 
who  is  now  or  hereafter  shall  be  licensed  to  solemnize 
marriages,  as  aforesaid«  to  produce  to  the  judse  of  the 
said  court,  in  every  county  in  which  he  shall  solem- 
nize anv  marriage,  his  license  so  obtained ;  and  the 
said  judge  shall  thereupon  enter  the  name  of  such 
minister  upon  record,  as  a  minister  of  the  gospel  duly 
authorized  to  solemnize  marriages  within  this  state, 
and  shall  note  the  county  from  which  such  license 
issued ;  for  which  service  no  charge  shall  be  made  by 
such  judge.     [29  v.  429,  §  4.] 

i  6388.  Beeord  or  oertifleate  evidenoe.  When  the 
name  of  any  such  minister  is  so  entered  upon  the  re- 
cord, by  the  judge  aforesaid,  such  record,  or  the  cer- 
tificate thereof,  by  the  said  judge,  under  the  seal  of 
his  court,  shall  be  good  evidence  that  the  said  minis- 
tor  was  duly  authorized  to  solemnize  marriages.  [29 
V.  429,  J  5.] 

{  6389.  Before  marriage,  bans  to  be  pnblished  and  how, 
or  lioense  to  be  procured,  where.  Previous  to  persons 
being  joined  in  marriage,  notice  thereof  shall  be  pub- 
lished (in  the  presence  of  the  congregation),  on  two 
different  days  of  public  worship;  the  first  publication 
to  be  at  least  ten  davs  previous  to  such  marriage, 
within  the  county  wnere  the  female  resides;  or,  a 
license  shall  be  obtained  for  that  purpose  from  the 
probate  judge  in  the  county  where  such  female  may 
reside.    [29  v.  429,  i  6.] 
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{  6890.  Idomue  how  obtained — ooBOont  of  parent  or 
guardian  of  minor  how  given — fees  for  Ueenie — for  re- 
cording oertiiioate  of  marriage — penalty  for  improperly 
iisuing  lioense.  The  probate  jtidge,  as  aforesaid  may 
inquire  of  the  party  applying  for  a  marriage  license,  as 
aforesaid,  upon  oath,  relative  to  the  legality  of  such 
contemplated  marriage;  and  if  the  iudge  shall  be 
satisfied  there  is  no  legal  impediment  thereto,  then  ho 
shall  grant  such  marriage  license ;  and  if  any  of  the 
persons  intending  to  marry  shall  be  under  age,  and 
shall  not  have  hiui.a  former  wife  or  husband,  the  con- 
sent of  the  parents  or  guardians  shall  be  personally 
given  before  the  judge,  or  certified  under  the  hand  of 
such  parent  or  ffuardian,  attested  by  two  witnesses, 
one  of  whom  shall  appear  before 'said  judge,  and 
make  oath  that  he  saw  tlie  parent  or  gnaraian,  whose 
name  is  annexed  to  such  certificate,  subscribe,  or 
heard  him  or  her  acknowledge  the  same;  and  the 
judge  is  hereb;]^  authorized  to  administer  such  oath, 
and  thereupon  issue  and  sign  such  license,  and  affix 
thereto  the  seal  of  the  court;  the  judge  shall  be  en- 
titled to  receive  as  his  fee,  for  administering  the  oath 
and  granting  license,  with  the  seal  affixed  thereto, 
recording  the  certificate  of  marriage,  and  filing  the 
necessary  papers,  the  supi  of  seventy-five  cents ;  and 
if  any  judge  shall,  in  any  other  manner,  issue  or  sign 
any  marriage  license,  he  shall  forfeit  and  pay  a  sum 
not  exceedmg  one  thousand  dollars,  to  and  for  the  use 
ofthe  party  aggrieved,  provided  that  should  the  i>er- 
Bon  then  quahfied  and  acting  as  probate  judge  be  mm- 
self  the  party  applying,  he  shall  make  the  application 
to  the  judge  of  tne  court  of  common  pleas,  within  and 
for  the  same  county,  and  if  there  be  no  legal  impedi- 
ment thereto,  said  common  pleas  judge  shall  nrant 
said  probate  judge  a  marriage  license  and  shall  there- 
upon certify  saidf  application,  and  his  action  thereon, 
to  the  probate  court  of  said  county  for  record,  as  in 
other  cases.    [82  y.  202.] 

Affidavit  for  h'censc— State  of  Ohio, connty,  m  :   Per* 

BonaUy  appeared  before  mo,  the  undersigned  Judge  of  the  Pro- 
bate court)  within  and  for  the  county  of ,  A.  B.,  who 

being  duly  sworn  deposes  and  says  that  no  is  more  than  twenty- 
one  years  of  age  and  has  no  lawful  wife  living.  And  that 
C.  r>  T<<  mo^''  than  cicrhteen  years  of  age  and  has  no  lawful 
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hotband  living;  fchat  she  is  a  i'«sident  of  the  county  of 

aforesaid.  And  the  said  A.  B.  further  says  that  O.  D.  and  af- 
fiant are  not  of  nearer  relation  to  each  other  than  that  of  sec- 
ond cousin,  and  that  he  knows  of  no  legal  objection  to  the 
marriage  contemplated  between  them.  A.  B. 

Sworn  to  and  subscribed  before  me  this day  of 188-, 

,  Probate  Judge. 

Marriage  return.— Married  on  the day  of ,  188—, 

A.  B.  and  C.  D.,  by  me,  a  minister  of  the  Gospel,  E.  F. 

In  an  action  for  damages  by  a  father  for  the  wrongful  issu- 
ing of  license  for  the  marriage  of  his  daughter,  evidence  of  the 
baa  character  of  the  husband  may  be  receivea  and  considered 
bv  ihe  jurv  in  aggravation  of  damans,  14  0. 1.  A  deputy  clerk 
of  the  probate  court  has  authority  to  administer  oaths  to  parties 
making  application  for  marriage  licenses  touching  the  merits  of 
such  applications  and  perjury  may  be  assigned  upon  such  oaths, 
25  0. 8.  21.  An  application  to  the  probate  court  for  a  marriage 
license  is  a  "matter  * <■  depending '^  before  said  court  within  the 
meaning  of  g9  of  the  crimes  act  [S.  <&  C.  406]  and  the  applicant 
may  be  indicted  for  perjury  for  false  swearing  although  the  ap- 
plicant is  not  one  oithe  parties  thereto,  20  O.  S.  390. 

§  6891.  Corttfloate  of  marriage  may  1>6  tranamitted  to 
inrobato  Judge  and  recorded— penalty.  A  certificate  of 
every  marriage  hereafter  solemnized,  whether  author- 
ized by  publication  of  bans  in  the  congregation  or  by 
license  issued  bjr  a  probate  judge,  or  after  notice  given 
to  the  congregation  signed  by  the  justice)  mayor  or 
minister  solemnizing  the  same,  or  the  clerk  of  the 
monthly  meeting,  shall  be  transmitted  to  the  probate 
judge  in  the  county  wherein  the  marria^  license  was 
issued,  or  the  congregation  wherein  said  bans  were 
published  is  situated  or  marriage  was  celebrated, 
within  three  months  thereafter,  and  recorded  by  such 
probate  judge ;  every  justice,  mayor,  or  minister  or 
clerk  of  the  monthly  meeting,  failing  to  transmit  such 
certificate  to  the  probate  judge  in  due  time,  shaJl  for- 
feit and  pay  fifty  dollars,  and  if  the  probate  judge 
shall  neglect  to  make  such  record,  he  shall  forfeit  and 
pay  fifty  dollars  to  and  for  the  use  of  the  county.  [86 
V.208J 

2  6892.  Penalty  againit  minister  or  jnatioe  for  solemnii- 
ing  marriage!  contrary  to  the  intent  of  this  chapter,  or  for 
nnanthoriied  penon  to  solemnize  a  marriage.  If  any 
justice,  minister  or  mayor,  .by  this  chapter  authorized 
to  join  persons  in  marriage,  solemnize  the  same  with- 
out bans  having  been  published,  or  a  license  obtained 
as  required  by  section  sixty-three  hundred  and  eighty- 
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nine,  the  person  so  offending  sball,  upon  conviction 
thereof,  forfeit  and  pay  any  sum  not  exceeding  one 
thousand  dollars,  to  and  for  the  use  of  the  county 
wherein  such  offense  was  committed,  and  be  impris- 
oned not  more  than  six  months  or  both  ;  and  if  any 
person  not  legally  authorized  shall  attempt  to  solem- 
nize the  marriage  contract,  such  person  shall,  upon 
conviction  thereof,  forfeit  and  pay  nve  hundre<i  dollars 
to  and  for  the  use  of  the  county  w^herein  such  offense 
was  committed,  and  be  imprisoned  not  more  than  six 
mouths  or  both.    [90  v.  47.] 

|6898.  Duty  of  miniiter  lolemnising  marriage  of 
muiort.  It  shall  be  the  duty  of  every  minister,  mayor 
or  justice  of  the  peace,  before  he  shall  solemnize  any 
marriage  between  the  parties,  either  of  whom  is  re- 
quired, by  i  6384  to  obtain  the  consent  of  his  or  her 
parent  or  guardian  (except  in  cases  where  license 
shall  have  been  obtained  from  the  judge  of  the  pro- 
bate court),  to  be  satisfied  that  the  mtention  of  mar- 
riage between  such  parties  has  been  duly  published* 
and  also  that  the  consent  of  such  parent  or  guardian 
has  been  obtained,  either  by  acknowledgment  in 
presence  of  such  minister,  mayor  or  justice  of  the 
peace,  or  by  a  ceYtificate  under  the  signature  of  such 
parent  or  guardian,  and  attested  by  one  or  more  cred- 
ible witnesses,  who  shall  be  present  for  the  purpose 
of  satisfying  such  minister,  mayor  or  justice  of  the 
peace  that  such  certificate  was  actual! v  signed  by  the 
parent  or  guardian,  for  the  purpose  a&resaid.  [86  v. 
209.] 

i  6894.  Finei,  eto.,  how  recovered.  Any  fine  or  for- 
feiture arising  to  the  countv,  in  consequence  of  the 
breach  of  this  chapter,  shall  be  recovered  by  a  civil 
action,  with  costs  of  suit,  in  any  court  of  record 
having  cognizance  of  the  same.     [29  v.  429,  2  11.] 
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CHAPTER  VI. 

STATISTICS  OF  BIRTHS  AND  DEATHS. 

i  6396.  Probate -judge  ihall  keep  a  reoord  of  birthi 
and  deaths.  The  probate  judge  shall  keep  a  record  of 
the  births  and  deaths  reported  to  him  as  hereinafter 
provided;  the  births  snail  be  numbered,  recorded^ 
and  alphabetically  indexed  in  the  order  in  which 
ihey  are  received,  and  the  record  shall  state  in  sep- 
arate columns  the  date  of  making  the  record,  the 
date  and  place  of  birth,  the  name,  sex  and  color  of 
the  child,  the*  maiden  name  of  the  mother,  and  the 
name  of  the  father  of  the  child,  and  the  residence  of 
the  parents,  as  fully  as  the  same  are  reported;  the 
deaths  shall  be  likewise  numbered,  recorded  and  in- 
dexed, and  the  record  thereof  shall  state  in  separate 
colunms,  so  far  as  the  same  is  reported,  the  date  and 
place  of  death,  name  and  surname  of  the  deceased, 
condition  (whether  single,  married  or  widowed),  age, 
place  of  birth,  occupation,  names  of  parents  (when 
an  infant  without  name),  cause  of  deaths  color,  and 
last  place  [of  residence]  of  such  deceased  person,  and 
the  date  of  making  the  reoord ;  and  it  shall  further 
be  the  duty  of  the  probate  judge,  when  satisfied  as  to 
the  required  fact  by  the  sworn  testimony  of  two  or 
more  competent  witnesses,  to  make  record  of  births 
and  deaths  which  have  been  omitted  or  hereafter  may 
be  omitted  and  are  not  of  record.    [90  v.  53 ;  66  v.  69.] 

J  6896.  imtleB  of  aseeHors,  of  pliysiolans  and  mid- 
wiTOs  In  certain  oittog,  of  clergymen  and  seztons.  It  shall 
be  the  duty  of  the  assessors  of  the  several  townships 
and  wards  of  each  county  of  this  state,  to  obtain, 
annually,  the  foregoing  statistics,  at  the  time  each 
assessor  shall  make  the  assessment  of  his  resx)ective 
township  or  ward  for  the  year  ending  the  last  of 
March,  preceding  each  annual  assessment,  and  report 
the  same  to  the  probate  judge  of  his  county,  at  the 
time  of  his  regular  report  to  the  [county]  auditor; 
and  at  the  time  of  submitting  his  report  to  the  pro- 
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bate  jud^i  he  shall  state  upon  oath  that  he  has  made 
diligent  inauirv  in  order  to  obtain  the  number  of 
births  and  deaths,  and  other  information  required  by 
this  chapter,  in  his  township  or  ward,  respectively ; 
and  if  any  assessor  in  this  state  shall  fail  or  refuse  to 
make  such  report,  or  to  make  and  file  the  affidavit 
required  b}r  this  title,  the  auditor  of  his  county  shall 
withhold  his  order  until  the  law  has  been  complied 
with,  to  the  satisfaction  of  the  probate  judge,  except 
in  counties  containing  cities  of  the  first  class,  having 
a  population  of  one  hundred  and  fifty  thousand  and 
over,  in  which  counties  it  shall  be  tne  duty  of  the 
physicians  and  professional  midwives  to  keep  a  regis- 
try of  the  several  births  in  which  they  have  assisted 
professionally,  which  shall  contain,  as  near  as  the 
same  can  be  ascertained,  the  time  of  such  birth,  sex, 
color  of  the  child,  the  names  and  residence  of  the 
parents;  and  physicians  who  have  attended  deceased 
persons  in  their  last  illness,  clergymen  who  have 
officiated  at  the  funeral,  and  sextons  who  have  buried 
deceased  persons,  shall  keep  a  registry  of  the  name, 
age,  and  residence  of  such  deceased  persons  at  the 
time  of  their  death;  it  shall  be  the  duty  of  the  phy- 
sicians and  professional  midwives  to  report  fully  the 
births  registered  by  them,  as  required  by  this  chapter, 
to  the  judge  of  the  probate  court  of  the  county  every 
three  months,  viz.,  on  or  before  the  second  Monday 
of  the  monthis  of  January,  April,  July,  and  October 
of  each  year;  in  case  there  is  no  physician  or  midwife 
in  attendance  at  any  birth,  then  the  parents  shall  be 
required  to  report  to  the  probate  judge  within  one 
month;  and  physicians,  clergymen,  and  sextons  shall 
likewise  report  fully  the  deaths  registered  by  them, 
as  required  by  this  chapter,  to  the  judge  of  the  pro- 
bate court  of  the  county,  every  three  months,  as 
above  designated:  and  any  person  who  shall  neglect 
or  refuse  to  comply  with,  or  violate  the  provisions  of 
this  chapter,  shall  forfeit  and  pay  for  each  offense  the 
sum  of  ten  dollars,  to  be  sued  for  and  recovered  in 
the  name  of  the  state  of  Ohio,  and  the  penalty,  when 
recovered,  shall  be  paid  over,  one^alf  to  the  school 
fund,  and  one-half  to  the  party  making  complaint 
thereof.    [68  v.  40,  J  2.] 
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§  6397.  Ihity  of  probate  judge  aa  to  blanks  for  itatiitiee. 
It  shall  be  the  duty  of  the  probate  judge  to  furnish  to 
each  assessor  of  the  several  townships  or  wards  of  his 
county,  annually,  and  to  other  persons  makine  such 
report,  a  sufficient  number  of  properly  ruled  blanks, 
which  shall  be  paid  for  out  of  the  county  treasury, 
upon  which  to  make  such  report  to  said  probate 
judge.     [66  V.  69,  i  3.] 

2  6898.  Probate  judge  to  keep  reoord  and  tianimit 
abttraot  to  Seoretar/  of  State.  It  shall  be  the  duty  of 
the  probate  judee,  receiving  the  reports  as  above 
specified,  within  fifteen  days  after  the  receipt  thereof, 
to  record  the  same  in  a  book  to  be  provided  by  the 
county  commissioneis  for  that  purpose,  and  to  trans- 
mit an  abstract  thereof,  on  or  before  the  first  Monday 
of  August,  every  year,  to  the  secretary  of  state,  in 
such  form  as  shall  be  i)rescribed  by  that  officer,  who 
shall  file  the  same  in  his  office,  to  be  used  by  him  in 
his  annual  report  to  the  legislature..   [73  v.  203,  i  3.] 

2  6899.  Original  entriee  and  oopies,  etc.,  evidenoe. 
Beeordi  open  to  pnblio  inspection.  Every  original  entry, 
made  as  above  described,  and  a  copy  of  such  entry 
duly  certified  over  the  seal  of  said  court,  shall  be  re- 
ceived in  all  courts  and  places  as  prima  facie  evidence 
of  the  facts  therein  stated,  and  said  records  shall  be 
open  to  the  inspection  of  the  public  at  all  proper 
hours.    [60  V.  69,  2  5.] 
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CHAPTER  VII. 

GENERAL  PROVISIONS. 

{  6400.  Proliftta  judge  to  determine  all  qneitieiif ,  ex- 
eept,  eto.  All  questions,  except  those  arising  in 
criminal  actions  and  proceedings,  unless  otherwise 
provided  by  law,  shall  be  determined  by  the  probate 
fudge,  unless,  in  his  discretion,  he  shall  order  the 
same  to  be  tried  by  a  jury,  or  referred,  as  provided 
for  references  in  the  court  of  common  pleas.  [61  v. 
167,228.] 

490.  8.596;  48 /d.  856. 

i  6401.  Bonde,  ete.,  to  be  approved  and  filed.  All 
undertaking  and  bonds,  required  or  authorized  by 
law  to  be  given  in  the  probate  court,  shall  be,  on  be- 
ing accepted  and  approved  by  the  probate  judge, 
filed  in  his  office.    161  v.  167,  {  26.] 

{  6402.  ITotioe  or  filing  aooonnts  to  be  pnbliihed.  It 
shall  be  the  dutjr  of  the  probate  judge  to  cause  notice 
to  be  published  in  some  newspaper  of  the  county,  of 
the  filing  of  any  accounts  by  executors,  administra- 
tors, guardians,  and  trustees  and  assignees,  trustees 
and  commissioners  of  insolvents,  specifjring  the  time 
when  such  accounts  will  be  heard,  which  shall  not 
be  less  than  three  weeks  after  the  publication  of  such 
notice,  at  which  time  it  shall  be  competent  for  said 
probate  judge,  for  cause,  to  allow  furtner  time  to  file 
exceptions  to  said  accounts;  and  the  costs  ot  such 
notice  shall  be  paid,  if  more  than  one  account  be 
specified  in  the  same  notice,  in  equal  proportions  by 
the  executors,  administrators,  guardians,  trustees  and 
assignees,  trustees  or  commissioners  of  insolvents, 
respectively.    [61  v.  167, 8  20.] 

2  6408.  jBxamination  of  aooonntants  nnder  oath.  The 
probate  judge  shall  have  full  power  and  authority  to 
examine  under  oath,  all  executors,  administrators, 
guardians,  and  trustees,  and  assignees,  trustees  and 
commissioners  of  insolvents,  touching  their  accounts; 
and  if  he  shall  think  proper  to  do  so,  he  may  reduce 
such  examination  to  writing,  and  require  such  exec- 
utor, administrator,  assignee,  trustee  or  gufu*dian,  to 
siffn  the  same,  and  such  examination* smiU  be  filed 
with  the  papers  in  the  case.    [51  v.  167,  2  21.] 
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2  6404.  Depotitiona.  Depositions  taken  according 
to  the  provisions  of  law  for  taking  depositions  to  be 
used  on  the  trial  of  civil  causes  mav  be  taken  and 
used  on  the  trial  of  an^  question  before  the  probate 
court,  where  such  testimony  mav  be  proper.  [51  v. 
167,  §  19.] 

i  6406.  Fees  of  witneBsei,  jnrors,  pffloen,  same  as  in 
oommon  pleai.  The  fees  of  witnesses,  jurors,  sheriffs, 
coroners,  and  constables,  for  all  services  rendered  in 
the  probate  court,  or  by  order  of  the  probate  judge, 
shall  be  the  same  as  is  provided  by  law  for  like  ser- 
vices in  the  court  of  common  pleas.   [51  v.  167,  {  29.] 

i  6406.  Kotice  of  prooeedingi  in  prolmta  court,  how 
givon.  When  notice  of  any  proceedines  in  a  probate 
court  shall  be  required  by  law,  or  be  deemed  neces- 
sary by  the  probate  judge,  and  the  manner  of  giving 
the  same  shall  not  be  directed  bv  statute,  the  probate 
judge  shall  order  notice  of  such  proceedings  to  be 
given  to  all  persons  interested  therein,  in  such  man- 
ner and  for  such  length  of  time  as  he  shall  deem 
reasonable.     [51  v.  167,  §  27.] 

The  provlBionB  of  this  iection  were  not  Intended  to  apply  to 
applications  under  g  5837,  3  C.  C.  441.  Such  advertisements  of 
general  Interest  to  tax  payers  as  the  probate  Judge  may  deem 
proper  shall  be  published  in  two  newspapers  of  opposite  politics 
at  tne  county  seat  if  there  be  such  published  in  the  county  seat, 
and  in  all  counties  having  citiet  oi  8,000  or  more  not  tbe  county 
Hvat,  additional  publication  of  soch  notices  must  be  made  in  two 
newspapers  of  opposite  politics  In  such  city,  i  4307.  Proceeding 
to  compel  aooouniing  against  fonner  gnaidlan  who  has  beoome 
non-resident,  13  C.  C.  29. 

2  6407.  When  appesls  may  be  taken  firom  "probate 
eonrt  to  eonrt  of  oommon  pleas.  In  addition  to  cases 
speciallv  provided  for,  appeals  may  be  taken  to  the 
court  01  common  pleas,  from  any  order,  decision  or 
judgment  of  the  probate  court  in  settling  the  accounts 
of  an  executor,  administrator,  guardian  and  trustees, 
assi^ees,  trustees  and  commissioners  of  insolvents; 
and  in  proceedings  for  the  sale  of  real  estate  for  the  pay- 
ment of  debts ;  in  proceeding  to  increase  or  diminish 
the  allowance  made  by  appraisers  of  any  estate  to  any 
widow,  or  minor  child,  or  children  for  their  support 
one  year ;  in  proceedings  against  persons  suspected  of 
having  concealed,  embesszled,  or  conveyed  away  the 
property  of  deceased  persons  >  in  cases  for  tbe  com- 
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pletion  of  real  contracts  and  from  order  or  decision 
m  the  administration  of  insolvents'  estates  by 
assignees,  trustees,  or  conunissioners ;  and  in  pro- 
ceeding to  appoint  enardians  or  trustees  for  lunatics, 
idiots,  imbeciles  or  orunkards,  by  any  person  against 
whom  such  order,  decision  or  decree  shall  be  made, 
or  who  may  be  affected  thereby:  and  the  cause  so  ap' 
pealed  shall  be  tried,  heard,  and  decided  in  the  court 
of  common  pleas,  in  the  same  manner  as  though  the 
said  court  of  common  pleas  had  original  jurisdiction 
thereof.    [79  v.  127.] 

Appeal  lies  In  an  action  brought  in  the  probate  court  by  a 
guardian  against  the  suretios  on  the  bond  of  the  former  guardian. 
10  O.  S.  457 ;  to  compel  assignee  for  creditors  to  allow  claim,  3  C. 
C.  416;  4  C.  C.  196;  from  order  of  probate  court  overruling 
motion  of  imbecile  word  to  terminate  guardianship,  etc.,  45(). 
S.  702;  where  the  probate  court  in  case  of  assignment  and  sale 
of  personal  property  thereunler  fixes  the  priority  of  lien  holders 
and  distributes  the  proceeds.  2  C.  C.  73,  76 ;  45  O.  8. 142.  An  ap- 
peal will  not  lie  to  the  court  oicommon  pleas  from  an  order  of  the 
probate  court  removing  an  administrator,  15 O.S.4Si;  or  letting 
aside  or  refusing  to  confirm  sale  of  assigiiee,  81 0.  S.  201 ;  88  Bull. 
240 :  or  its  approval  of  an  assignee,  84  O.  S.  280 ;  or  refusal  to  admit 
authenticated  copy  of  foreign  will  to  record,  2  C.  C.  3({7;  or  re- 
fusal to  alter  allowance  to  widow,  12  Bull  2S4.  No  costs  recover- 
able when  appeal  to  common  pleas  dismissed  for  want  of  juris- 
diction. Id.  Sureties  on  an  assignee's  bond  not  having  appealed 
or  instituted  proceedings  in  error,  are  concluded,  as  well  as  their 
principal  by  the  decree  of  the  probate  court,  46  O.  S>  56.  The 
right  of  appeal  given  by  this  section  relates  to  judgments  where 
the  probate  court  has  jurisdiction  to  hear  and  determine  a  com- 
plaint with  reference  to  gS  6053-6059;  42  O.  8.  825.  The  general 
rule  has  been  to  allow  but  one  appeal ;  no  further  right  of  ap- 
peal to  circuit  court,  6  Bull  754.  It  does  not  seem  essential  that 
a  person  required  to  give  an  undertaking  for  appeal  under  this 
section  should  alsofi^ivc  notice  of  his  intention  to  do  so,  by  caus- 
ing an  entry  of  sucn  intention  to  be  made  upon  the  journal  of 
the  probate  court,  6  C.  G.  649.  A  person  who  is  not  required  by 
the  terms  of  this  section  to  give  an  undertaking  for  appeal,  must 
give  written  notice  to  the  court  of  his  intention  to  appeal  within 
the  time  limited  forgiving  bond,  Id.;  see  50  O.  8.  628.    Common 

{>leas  may  Inquire  wnether  appellant  was  a  creditor  or  had  an 
nterest  entitling  him  to  appeal,  8  C.  C.  160, 161. 

{  6408.  Bond  on  appeal—when  not  reqidied.  The 
person  desiring  to  take  an  appeal,  ad  provided  in  the 
preceding  section,  shall,  within  twenty  days  after  the 
making  of  the  order,  decision,  or  decree  from  which 
he  desires  to  appeal,  give  a  written  undertaking,  exe- 
cuted on  the  part  of  tne  person  appealing,  to  the  ad- 
verse partv,  with  one  or  more  sufficient  sureties,  to  be 
approved  by  the  probate  jud^,  and  conditioned  that 
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the  party  appealing  shall  abide  and  perform  the  order, 
judgment,  or  decree  of  the  appellate  court,  and  shall 
pay  all  moneys,  costs,  and  damages,  which  may  be 
requhred  of  or  awarded  against  said  party,  by  such 
court;  when  the  order,  decision,  or  decree,  from 
which  the  appeal  is  taken,  directs  the  payment  of 
money,  the  undertaking  shall  be  in  double  the 
amount  thereof,  and  in  other  cases,  in  such  amount 
as  shall  be  prescribed  by  the  probate  court;  but  when 
the  person  appealing,  from  any  judgment  or  order  in 
any  court,  or  before  any  tribunal,  is  a  party  in  a  fidu- 
ciary capacity,  in  which  he  has  given  bond  within  the 
State,  for  the  faithful  discharge  of  his  duties,  and  ap- 
peals in  the  interest  of  the  trust,  he  shall  not  be  re- 
quired to  give  bond,  but  shall  be  allowed  the  appeal, 
by  giviAg  written  notice  to  the  court  of  his  intention 
to  appeal  within  the  time  limited  for  giving  bond. 
[52  v.  103,  H,  6 ;  38  V.  146,  i  243.] 

[Form.]— Know  aft  men  by  these  presentB  that  we,  A.  B.,  C. 

D.  and  B.  F.,  of county  and  State  of  Ohio,  are  held  and 

fliinly  bonnd  unto  G.  A.,  the  plaintiff  in  said  cause,  in  the  sum 

of dollars,  for  the  payment  whereof  well  and  truly  to 

be  made,  we  do  hereby  Jointly  and  severally  bind  ourselves, 

our  heirs,  execntoi's  and  administrators.    Whereas^  on  the 

day  of ,  A.  D.  188—,  the  Probate  court  of county, 

Ohio,  made  an  order  [here  state  the  nature  of  the  order^  de- 
cision or  decree,]  And  whereas  the  above  named  A.  B.,  hav- 
ing given  notice  of  appeal  to  the  court  of  common  pleaa  of  said 
county.  Now,  thereroi*e,  the  condition  of  the  above  obligation 
is  such,  that  if  the  a  aid  A.  B.  shall  abide  by  and  perform  the 
or<lcr,  judgment  or  decree  of  the  appellate  court  and  shall  pay 
all  moneys,  costs  and  damages  which  may  be  required  of  or 
nwiinlcd  against  him  by  such  court,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force. 

Signed,  etc.,  this day  of ,  188—, 

Executed  in  presence  of 

Tioies, —Bomi  mustbe  given  unless  appeal  is  m  the  interest  of  a 
trust,  2  0.  C.  R.  01-62.  When  assignee  appeals  probate  court  must 
fix  bond  at  double  amount  of  balance  found  In  nls  hands,  IC.C.  R. 
550-551.  Probate  court  may  fix  priorities  subject  to  appeal  to  com- 
mon pleas  court.  2  G.  C.  R.  73,  76;  45  O.  S.  142.  Assignee  having 
given  bond  for  the  faith  fur  performance  of  his  duties,  need  not 
givooond,  on  appeal  from  justice,  IS  Bull  668.  In  such  case 
where  the  assignor  files  his  transcript  in  the  common  pleaa 
within  ten  days,  the  appeal  held  good  though  no  written  no- 
tice of  the  intention  to  appeal  was  given  to  Justice,  Id.  A 
party  in  any  trust  capacity  who  has  given  sufficient  bond  in 
this  state  is  not  required  to  give  bond  on  appeal  to  circuit  court, 
i  6238.  If  he  has  not  given  official  bond  he  can  not  prosecute 
an  appeal  without  giving  an  appeal  bond,  29  O.  S.  438;  W.  607; 
and  the  court  in  such  case  can  not  dispense  with  it.  19  O.  S. 
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488.  Power  of  court  to  allow  amendment  of  defective  bond, 
81  O.  S.  187.  An  assiflrnee  of  an  insolvent  estate  having  a  per- 
sonal claim  against  tne  estate  can  not  appeal  from  a  Judgment 
against  him  in  the  probate  court  without  giving  bond,  1 C.  G. 
R.  61.  Undertaking  given  to  the  state  of  Ohio  does  not  comply 
with  statute,  and  on  motion  appeal  may  he  dismissed  unless 
mistake  corrected.  Effect  of  giving  such  undertaking  on  review 
of  case,  7  G.  0. 348.  Flexibility  of  statute  requiring  that  bond 
must  be  double  the  amount  where  money  is  ordered  to  be  paid. 

28  Bull  286.  A  decree  under  the  assignment  laws  allowhig  a 
claim  and  ordering  distribution  is  not  such  an  order  for  the 
payment  of  money  as  under  this  section  requires  the  bond  on 
appeal  by  an  unpaid  claimant  to  be  in  doable  the  amount  there<^ 

29  Bull.  226.  Section  applies  to  appeals  from  justices,  52  O.  K 
200.  A  finding  that  an  administrator  owes  the  estate  a  sum  cer- 
tain and  ordering  him  to  pay  it  to  his  successor  is  a  judgment 
for  money  and  an  appeal  Sond  must  be  in  double  the  amount, 
but  if  a  lesser  bond  is  given  the  error  is  correctible,  8  N.  P.  807. 
£ntry  on  journal  of  intention  to  appeal  equivalent  to  written 
notice,  12  C.  C.  291.    See  88  Bull.  221. 

2  6409.  Transoript— wheii  to  be  filed.  The  probate 
judge  shall,  upon  the  giving  of  the  undertaking,  or 
notice,  as  aforesaid,  make  out  an  authenticated  tran- 
script of  the  docket  or  journal  entries,  and  of  the 
order,  decision,  Or  decree  appealed  from,  which  shall 
be  filed  with  the  clerk  of  the  court  of  common  pleas, 
on  or  before  the  second  day  of  the  term  of  said  court, 
next  after  an  undertaking  or  notice  is  given,  as  here- 
inbefore provided,  by  the  person*  appealing,  and  the 
appeal  shall  thereupon  be  considered  perfected ;  the 
onginal  papers  pertaining  to  the  cause  mav  be  used 
upon  the  trial  or  hearing  in  the  court  of  common 
pleas.     [52  v.  103,  }  5.] 

Where  the  assignee  of  an  insolvent  estate  having  a  persona] 
claim  against  the  estate,  executed  a  bond  for  an  appeal  from  a 
judgment  against  him  in  the  probate  court  but  died  without  fil- 
ing a  transcript,  it  was  held  tnat  his  successor  in  the  trust  had 
no  right  of  recovery  and  hence  acted  without  authority  when  he 
filed  the  transcript,  2  C.  C.  61. 

{  6410.     Prooeedlngs   in   common  pleas — oerti^ying 

lame  back.    Upon  the  decision  of  anv  cause,  appealed 

to  the  court  of  common  pleas,  the  clerk  of  said  court 

shall  make  out  an  authenticated  transcript  of  the  or«> 

der,  judgment,  and  proceedinss  of  said  court  therein, 

and  shall  file  the  same  with  the  probate  judge,  who 

shall  record  the  same,  and  the  proceedinsfs  thereafter 

shall  be  the  same  as  if  such  order,  judgment,  and 

proceedings  had  been  had  in  the  probate  court.    [52 

V.  103,  i  7.] 

Judgment  of  common  pleas  must  be  certified  to  ptobate  court, 
7C.C.884.   See  generally,  28  0.8. 178. 
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2  Cf411.  Code  of  civil  prooednre  governs  when.  The 
provisions  of  law  goverpinjr  ^ivil  proceedings  in  the 
court  oi  common  pleas  shall,  f  >  far  as  applicahle, 
govern  like  proceedings  in  the  probate  court,  where 
there  is  no  provision  on  the  subject  in  this  title. 

8ee450.8. 149;  48  O.  S.  3£6;  4  C.  C.  9;  applies  to  §5205. 12  C. 
G.  128. 183.  A  Jury  xnajr  be  impaneled  under  the  powers  of  this 
section,  49  0. 8.  688. 697. 

2  641S.  Affidavit  before  private  lale  confirmed.  Be- 
fore the  .court  shall  confirm  a  sale  by  an  executor, 
administrator,  guardian,  assignee,  or  trustee,  made 
under  an  order  allowing  such  officer  to  make  orivate 
sale,  the  court  shall  require  such  officer  to  make  and 
file  an  affidavit  that  such  private  sale  has  been  made 
after  diligent  endeavor  to  obtain  the  best  price  for 
the  property,  and  that  the  sale  reported,  is  for  the 
highest  price  that  he  could  get  for  the  property. 

See  form  under  1 6086. 

2  6418.  How  ezeonton,  etc.,  goardiana  and  trustees 
may  invest  ftinds.  Executors,  administrators,  guard- 
ians, and  trustees,  may,  when  they  have  funds  be- 
longing to  the  trust  which  are  to  be  invested,  invest 
the  same  in  the  certificates  of  the  indebtedness  of  this 
State  or  of  the  United  States,  or  in  such  other  secur- 
ities as  may  be  approved  by  the  court  having  control 
of  the  administration  of  the  trust,  and  whenever 
money  coming  into  the  hands  of  an  executor,  admin- 
istrator, trustee,  agent,  assignee,  attorney,  or  officer, 
shall  be  stopped  therein  by  reason  of  litigation  or 
other  lawful  cause,  and  the  same  will  probably  be  so 
detained  for  more  than  six  months,  such  executor, 
administrator,  trustee,  agent,  assignee,  attorney,  or 
officer,  may  invest  the  same  during  such  detention  in 
the  same  manner  that  trust  funds  are  now  authorized 
by  law  to  be  invested,  or  in  such  other  manner  as  the 
probate  or  other  court  having  jurisdiction  of  the 

f sending  litigation,  or  person  aforesaid,  may  direct. 
60  V.  20,  ?  1;  66  V.  80.  f  1;  76  v.  17,  2  1.] 

See  I  6061,  6084,  nn  6260.  Executor  directed  to  keep  funds 
invested  may  when  a  profitable  Inyestment  offers  itself  lar^per 
in  amount  than  assets  of  the  estate  supplement  them  with  funds 
obtained  from  other  parties,  66  N.  Y.  900.  That  a  trustee  made 
imprudent  investments  of  the  trust  fund  upon  the  advice  of  the 
husband  of  the  cestui  que  trust  will  not  excuse  him,  10  Bull 
S86.  Trustee  can  not  delegate  to  another  discretion  to  ohanse 
investments  with  which  she  was  vested  by  the  terms  of  tEe 
will,  10  BuU  108. 
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CHAPTER  VIII. 

APPROPRIATION  OF  PROPERTY  BY  CORPORATIONS. 

i  6414.  Appropriations  of  private  property  by  cor- 
porations must  be  made  according  to  the  provisions 
of  this  chapter.    [69  v.  88,  §  1.] 

Abandonment.— ^Qi94,  Compensation  not  enforciblc  after, 
17  O.  S.  103.  Rights  of  owners  when  canal  abandoned,  12  <).  S. 
C29;  17  O.  S.  28,  see  40  O.  S.  647.  When  surplus  land  is  sold  by 
condemning  company  to  another  company,  43  O.  S.  229.  c:hanire 
of  use  does  not  work  an  abandonment,  18  O.  S.  98:  28  O.  S.  618: 
see  84  O.  S.  541. 

^en«/lte.— "Compensation  shall  bo  assessed  by  a  Jury  with- 
out deduction  for  benefits  to  any  property  of  the  owner.'*  Const. 
1851.  Art.  I.  $19.  See  g  6427;  4  O.  S.  167;  808;  80  O.  8.  108;  R.  R. 
c;o'8.  $  3281.  But  whcra  a  local  incidental  benefit  to  the  rcHidue 
of  the  land  is  blen<led  or  connected  cither  in  locality  or  subject 
matter  with  alocal  incidental  injury  to  such  residue  of  the  land, 
the  l)eneflt  may  be  considered  in  fixing  the  compensation  to  lie 
paid  to  the  owner,  not  by  way  of  dcclnction  from  the  cnmiien- 
BAtion,  but  01  showing  the  extent  of  the  Injury  done  the  value 
of  the  residue  of  the  land,  6  O.  S.  568.  Benefits  could  be  ^et-olT 
under  the  constitution  of  1802,6  O.  S.  140;  251;  14  O.  541,  not 
general  prospective  benefits,  6  O.  S.  40.  No  allowance  for  gen- 
eral benefits  in  assessing  damages  Jor  incidental  injury  to  othei- 
lands  of  owner,  6  O.  S.  182.    8eo  2  N.  P.  817. 

C'futnge  of  grade  of  street.— When  the  grade  of  streets  is  first 
e^tablishe<l  the  consequential  injury  to  adjoining  property  does 
not  constitute  a  taking  of  property;  but  when  the  ^ade  has 
once  been  established,  ana  the  adjoining  property  improved 
with  reference  to  the  existing  grade,  a  change  In  gi*ade  causing 
damage  would  entitle  the  abutting  owner  to  compensation,  15 
O  474  S.  C.  18  O.  229;  7  O.  S.  459,  and  where  buildings  erected 
before  a  grade  was  established  were  injured  by  the  subsequent 
establishment  of  an  unreasonable  grade,  34  O.  S.  828.  Rule  of 
damages.  12  Bull  247. 

Change  oj  vse.—See  Compensation.  What  constitutes  a  tak- 
ing.  Land  once  appropriated,  etc-  in/ra. 

Compensation,  etc.— The  owner  is  entitled  to  reoeive  the  fair 
market  value  of  th6  land  at  the  time  it  Is  taken— as  mu6h  as  he 
might  fairly  expect  io  be  able  to  sell  it  to  others  for,  if  it  was 
not  taken— and  this  amount  is  not  to  be  increased  from  the 
necessity  of  the  public  or  the  corporation  to  have  it,  on  the  one 
hand ,  nor  diminished  fi-om  any  necessitv  of  the  owner  to  dis- 
pose of  it,  on  the  other.    It  is  to  bo  valued,  precisely  as  it  would 
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Th:  appraieecf  for  sale  upon  execution,  or  bv  an  executor  or 
guardian «  and  without  any  regard  to  the  external  causes  that 
may  have  contributed  to  make  up  Its  present  value.  The  jury 
are  not  required  to  consider  bow  much,  nor  permitted  to  make 
any  use  ot  the  taot  that  it  mar  have  increased  in  value  bv  the 
proposal  or  construction  of  toe  work  for  which  It  is  taken. 
Uanney  J.  in  4  O.  8.  806, 882. 

IVhere  land  Is  valued  the  limits  of  compensation  may 
be  comprehended  in  the  following:  First,  the  abeti'act 
value  of  the  quantity  of  ground  taxen:  Second,  the  value 
arisiuji^  from  the  relative  situation  of  the  land  taken,  m  connec- 
tion with  the  residue  of  the  owners  land  from  which  it  ts  sev- 
ered, and  Third,  the  effect  upon  the  residue  of  the  owners  land 
arising  from  the  uses  for  which  the  appropriation  is  made,  6  O. 
S.  568.  575 

Competuation—  Special  benefits  can  be  considered  so  far  as  to 
offset  damages  to  property  remaininK.  9  Bull  253.  When  consid- 
ering how  much  less  valuable  the  remaining  lands  wore  with 
the  appropriation  tbau  without,  the  jury  may  consider  specdal 
benefits  resulting  thereto,  29  Bull  260. 

The  jury  should  assess  the  compensation  due  the 
owner  of  the  land  sought  to  be  appropriated  irrespec- 
tive of  benefits  and  also  the  damage  resulting  from  the  dimin- 
ished value  of  the  remainder  of  the  tract  inconsequence  of  such 
appropriation;  and  in  ascertaining  these  amounts  the  jury  are 
to  take  into  consideration  the  real  value  oi  the  land  taken 
and  the  diminished  value  of  the  remainder,  and  may  for  that 

fmrpose,  not  only  take  into  account  the  purposes  to  which  the 
and  Is  or  has  been  applied,  but  any  other  beneficial  purpose  to 
which  it  may  be  applied  which  would  effect  the  amount  of 
compensation  or  damages,  80  O.  S.  108. 

CompenacUion'-4itne  and  manner  o/paytm^.— Compensation 
must  be  made  in  money.  Const.  1851.  Art.  I.,  g  19.  An  assessment 
of  damages  in  ^*the  sum  of  |150,with  wagon  way  ami  stop  for  cat- 
tle'' is  not  therefore  constitutional,  7  O.  S.  220.  Giving  bond  for 
damages  occasioned  by  laying  out  road  is  not  compensation  in 
money,  5  O.  S.  109.  Appeal  bond  without  deposit  of  damages  Is 
not  payment  in  money,  4  Neb.  439,  nor  is  payment  in  other  land, 
2  Dall.  804,  or  in  benefits,  42  Ala.  88;  8  Bush  681 ;  86  Miss.  800,  or 
in  bonds  of  company,  1  Md.  Ch.  107.  Judgment  is  not  compen- 
sation, 64  la.  281 ;  57  Mo.  256.  Payment  must  pi'ecede  possession, 
87  O.  8.  147,  151,  Const.  Art.  I.  $  19.  By  allowing  entry  to  be 
made  without  compensation  the  owner  may  waive  this  right, 
70  Ga.  164;  88  Minn.  419;  82  Vt.  811;  68  Wis.  827,  but  not  his  ulti- 
raate  right  to  damages,  for  that  would  depend  upon  the  statu- 
tory period  of  limitations,  69  lU?  818,  see  M  O.  8.  541,  660;  22  O. 
S.  275, 294. 

Id.  Canal  property  taken  /or  Railrotxd.-^Whete  land  once 
taken  for  canal  purposes  is  appropriated  from  the  canal 
by  a  railroad,  its  value  is  not  what  the  propertv  is  worth 
for  canal  purposes  alone,  or  for  any  other  particular  use,  but 
what  it  was  worth  generallv  for  any  and  all  uses  for  which  it 
might  be  suitable,  18  O.  8. 169. 

Id,  Land  taken  for  one  public  %ue  and  trans/erred  to 
another.— Whore  land  originally  taken  for  one  public  use 
is  truiBf erred  to  ^another,  the  measure   of  compensation  to 
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the  owner  is  compcnBation  for  sach  additional  burden  and  in- 
convenience, not  common  to  the  general  public,  as  accrues  to 
him  and  his  entire  tract  on  which  the  easement  is  imposed  by 
reason  of  the  change  of  uses  to  which  the  lands  appropriated 
have  been  subjected,  18  O.  S.  9S.  Where  a  strip  of  land  was 
used  in  common  by  a  canal  and  tumuike  and  it  is  taken  by  a 
railroad,  and  a  track  constructed  thereon,  the  measure  of 
damages  to  the  turnpike  company  is  the  diminution  of  the 
productive  value  of  its  pix>pertv  caused  by  reason  of  the  change 
of  the  canal  to  a  railroad  exemding  however,  all  diminution 
arising  merely  fixjm  compel! t  «>n  between  the  two  roads  as 
moans  of  transportation  and  t.M .  cl,  IS  O,  S.  il7. 

Id,  STcpoaure  to  /Ire.— Damages  may  be  recovered  on  ac- 
count of  Increased  danger  from  exposure  of  buildines  to  Are 
by  reason  of  the  construction  of  a  railroad,  106  Mass.  199: 60  Me. 
290,  bat  not  unless  the  proximity  of  the  buildings  to  the  rail- 
road is  such  as  to  render  the  danger  imminent  and  appreciate, 
18  O.  8.  n. 

Id,  Injury  to  remaining  Zand.— The  effect  upon  the  residue 
of  the  owner's  land  arising  from  the  uses  for  which  the 
appropriation  is  made  must  be  considered,  'b  O.  S.  606,  676, 
and  the  jury  are  to  assess  damages  on  account  of  the  diminished 
value  of  the  remainder  of  the  tract  in  consequence  of  the  ap- 
propriation, 80  O.  8.  108,  as  impairment  of  access  from  one 
portion  of  the  tract  to  another  when  the  entire  tract  is  cut 
asunder,  18  O.  S.  9S,  but  the  damages  should  be  estimated  in 
relation  to  the  entire  tract  and  not  separate  tracts,  186  Mass. 
898;  60  Mich.  608,  unless  the  tracts  are  used  as  one  property  or 
business  and  are  necessary  to  its  enjoyment,  SI  Innn.  Uf ;  88 
Wis.  689  contra  34  la.  858 ;  generally  10  C.  C.  884. 

Id.  Machinery  and  huHness.  -If  the  construction  of  a  rail- 
road necessitates  the  removal  of  the  business  and  machinery, 
the  difference  between  the  value  of  the  machinery  in  connection 
with  the  business  conducted  on  the  property  and  its  value  if 
removed  and  applied  to  the  same  or  other  use  is  a  proper  ele- 
meut  of  damage.  17  Bull  404.  Injury  caused  by  change  of  grade 
ot  street,  see  12  Bull  847. 

Id,    '  Market''  value,  SO  Bull  8:  17  Bull  8S8. 

Id.  NoiM—%mokey  etc.— No  right  of  recovery  for  injury  by, 
when  railroad  authorized  Dy  law  is  lawfully  operated,  10  O. 
8.  624.  But  in  an  action  by  tne  owner  of  property  abutting  on 
a  public  street  of  a  municipal  corporation  which  is  occupied  by 
a  railroad  track  under  an  agreement  with  the  municipal 
authorities  by  virtue  of  (  8388  B.  8.,  to  recover  against  the  rail- 
road company  for  injury  to  such  property  by  the  laying  of  the 
track  it  is  competent  to  take  into  consideration  evidence  of 
substantial  ii^ury  and  loss  to  the  property  (not  common  to  the 
community  at  large)  caused  by  smoke,  noises,  and  sparks  of  Are 
occasioneu  by  running:  of  locomotives  and  cars  in  front  of  the 
property,  45  O.  8.  809.    See  6  C.  C.  854. 

IcL  Probable  renU^  etc.— Compensation  not  specific  remunera- 
tion is  guaranteed  by  the  law  for  land  taken  and  for  the  dam- 
age occasioned  thereby  to  the , remainder  of  the  promisee. 
Tne'  difference  In  the  value  of  the  owner's  property  with 
the  appropriation  and  that  without,  it  is  the  rule  of  oompensa- 
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tion.  This  differance  muBt  be  ascertained  with  reference  to  the 
valae  of  the  property  in  view  of  its  present  character,  eitnation 
and  surroundings.  It  can  not  be  enhanced  by  proving  facts  of 
a  contingent  and  prospective  character  such  as  the  probable 
rents  that  may  be  derived  from  the  property  or  its  special  value 
as  a  prospective  monopoly  of  a  roadway  to  the  adjoining  land 
of  other  persons,  88  O.  S.  429. 

Id.  Railway  erosHng.^ln  proceeding  under  the  statute  to 
appropriate  a  right  of  way  across  the  track  of  an  exist- 
ing railroad,  to  be  used  in  common  as  a  railroad  crossing, 
the  owner  of  such  track  is  entitled  to  compensation  for  the 
property  or  interest  therein  actuallv  appropriated,  and  for  such 
consequential  damages  not  provided  for  by  the  act  of  1860  a« 
are  th«  direct  and  proximate  consequence  of  such  appropria- 
tion. But  the  Jury  in  estimating  these  consequential  damages 
can  not  include  the  additional  expenses  provided  for  by  said 
act,  nor  take  into  account  detention  of  trains,  loss  of  future 
business  nor  additional  expenses  incident  to  the  future  exercise 
of  their  corporate  powers,  80  O.  S.  604.  No  damages  recover- 
able for  delay,  danger,  inconvenience  and  impairment  of  haul- 
ing capacity  of  engines  stopping  before  crossing  petitioners 
track,  105  lU.  110;  m;  44  Am.  Rep.  790. 

Id,  Street  «{op«i.— Where  the  part  of  an  abutting  lot  is  covered 
by  the  slope  of  a  fill  made  In  the  Improvement  of  a  street^  the 
owner  is  entltied  to  compensation  for  the  use  of  such  part  of 
his  lot,  the  measure  of  which  compensation  would  not  be  the 
full  value  of  the  fee,  but  the  difference  in  the  land  without  the 
easement  and  its  full  value  as  burdened  with  the  easement, 
8  Bull  660,  affirmed,  34  <>.  S.  276. 

Id.  Street  railway.— Measure  of  damages  in  procedlns  by  oii(> 
street  railway  company  to  appropriate  right  to  use  and  occupy 
a  portion  of  the  tracks  of  another  company,  6  G.  C.  862. 

CarutUuUonai  proiHeiana.— Our  constitution  provides  that 
^^Private  property  shall  ever  be  held  inviolate  but  subservient 
to  the  puolio  welfare.  When  taken  in  time  of  war  or  other 
public  exigency  imperatively  requiring  its  immediate  seizure 
or  for  the  purpose  of  making  or  repairing  roads,  which  shall 
he  open  to  the  public,  without  charge,  a  compensation  shall  be 
made  to  the  owner  in  money,  ana  in  all  other  cases,  where 
private  property  shall  be  taken  for  public  use,  a  compensation 
therefor  shall  first  be  maao  in  money,  or  first  secured  by  a  de- 
posit of  money ;  and  such  compensation  shall  be  assessed  bv  a 
Jury,  without  deduction  for  benefits  to  any  property  of  the 
owner."  Const.  1851.  Art.  I.  $  19.  "No  right  of  way  shall  bo 
appropriated  to  the  use  of  any  corporation  until  full  compen- 
sation therefor  be  first  made  in  money^  or  first  secured  by  a 
deposit  of  money,  to  the  owner,  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corporation:  which  com- 
pensation shall  be  ascertained  by  a  Jury  of  twelve  men  in  a 
court  of  record  as  shall  be  prescribed  by  law.*'  Const.  1851. 
Art.  XIII  ^  5.  The  constitution  of  1808  provided  that  "Private 
property  ought  and  shall  ever  be  held  inviolate^  but  always 
subservient  to  the  public  welfare,  provided  a  compensation  in 
monev  be  made  to  the  owner."    Art.  VIII.  $  4. 

UnUcr  the  constitution  of  1802,  a  Jury  was  not  necessary,  6  O. 
140:  7  O.  (pt.  2)  111  and  prepayment  was  not  required  for  prop- 
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erty  taken  for  repair  of  public  works,  5  O.  US.  No  damage  was 
secured  for  alteration  or  streets,  but  the  legislature  had  power 
to  award  damages, 8  0. 643.  Benefits mightoe set-off,  U  0.  541 ; 
5  O.  S.  140;  861.    The  state  took  a  fee  in  canal  lands,  34  O.  S.  641. 

Contracts  for  right  of  way  may  bo  by  parol,  6  Wend.  461, 
include  all  damages  resulting  from  proper  construction  of  im- 
provembnt,  56  Barb.  466;  9  Met.  653;  28  Vt.  99;  111  111.  383,  en- 
forcible  by  action  for  damages  on  the  contract,  63  Mo.  68;  84  N. 
J.  Eq.  65;  2  Cush.  686  or  specific  performance,  66  la.  677;  20  K. 
Y.  IM,  not  by  ejectment  after  entry  and  occupation,  90  O.  S.  81. 

Corporate  extatenoe.— Organization  and  right  to  condemn 
must  be  proven,  16  O.  S.  31: 1B3  O.  S.  429.  Organization  must  be 
proyen  by  certificate  of  public  record,  5  O.  S.  276.    See  1 C.  C  B. 

426. 

Definition.— Kminent  domain  is  the  *^right  of  the  soTereign 
without  the  consent  of  the  owner,  when  necessary,  to  make 
private  property  "subservient  to  the  public  welfai*e^*  per  Ran- 
ney  J .  4  O.  S.  808, 824.  Eminent  domain  is  the  right  of  the  gov- 
ernment to  appropriate  otherwise  than  by  taxation  and  its 
police  authority  private  property  for  public  use  on  payment  of 
DTOper  compensation,  see  Dillon  Mun.  Corp.  3d.  ed.  f  584. 
Eminent  domain  is  distinguishable  from  taxation  In  that  the 
latter  oi)«rates  upon  the  community  or  upon  a  class  of  persons 
in  a  community  and  by  some  rule  of  apportionment,  while  the 
former  operates  upon  an  individual  ana  without  reference  to 
the  amount  or  value  exacted  from  any  other  individual  or  class 
of  individuals,  4  N.  Y.  419;  424;  82  Conn.  118;  8  Mich.  274. 
Under  the  power  of  eminent  domain  private  property  can  be 
taken  only  on  the  condition  of  providing  compensation  there- 
for, but  in  the  exercise  of  the  police  power  of  the  state,  private 
property  may  be  taken  or  its  use  controlled  without  payment 
of  compensation,  see  7  Bush.  68,  84. 

Description^  sufficiency  of,  18  O.  S.  873.  It  is  not  sufficiently 
definite  to  place  one  terminus  of  a  right  of  way  at  a  point,  not 
designated,  on  the  Ohio  and  Pennsylvania  State  line  in  the 
county  of  Trumbull  and  the  other  at  a  point,  not  designated  on 
the  Ohio  river  In  elther.the  county  of  Brown  or  Adams,  6  O.  S. 
276, 279.  From  a  \>olnt  near  the  north-east  corner  to  a  point 
near  the  south-west  corner,  insufficient,  64  Ind.  121.  The  resi- 
dence of  a  person  too  indefinit**  a  description  of  a  teiminus  to 
authorize  the  location  of  a  highway,  58  Ind.  64.  Defective 
certificate  of  description,  after  record,  and  after  company  or- 
ganized and  acted  under  it  hold  not  void  for  uncertainty,  11 0. 
8.  516.  Presumption  of  opening  of  road  where  surveyed  and 
located,  18  O.  S.  873,  881. 

iSr^^ton.— To  maintain  ejectment  or  compel  condemnation  on 
unlawful  entry,  6  Bull  643,  to  recover  compensation  and  damages 
under  $  6448-6460  or  land  itself  in  case  of  unlawful  appropria- 
tion, 86  O.  S.  681.  See  §  2260  ».  ,  ,  ,^ 
Entry.— To  survey  without  compensation,  constitutional,  10 
W.  L.  J.  866.  Entry  without  apprtipriatlon.  Owner  may  re- 
rccover  compensation  and  damages,  36  O.  S.  631. 
J^rror.— Pi-oceedlngsin  $6487. 

Estoppel.— 0\<fneT  can  not  recover  value  of  the  land  if  he  haa 
a  right  to  recover  the  land,  86  O.  S.  681,  vice  versa  2  Bull.  6. 18« 
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But  can  tender  deed  of  land  and  reooyer  Its  valne  when  unlaw- 
fully appropriated  for  a  street,  48  O.  S.  657.  On  entry  under  void 
Srooeedings,  delay  of  owner  no  estoppel  against  ejectment,  37  O. 
.  147.  Estoppel  by  delay  or  acquiescence  to  enjoin  use  of  laud 
by  railroad  after  completion  or  largo  expenditures  made,  18  O. 
S.  169.  Wben  owner  not  estopped  from  showing  company  ap- 
propriated more  land  than  necessary,  43  O.  8.  229.  Generally  3 
C.  C.  R.  315. 

Evidmce  as  to  canount  of  damage8j  etc.  The  owner  is  a  compe- 
tent witness  to  testify  in  his  own  behalf,  but  the  opinion  ol  a 
witness  as  to  the  amount  of  damages  is  not  evidence,  4  O.  S.  583 ; 
5  0. 8.  568 ;  46  O.  S.  309 ;  but  he  can  describe  the  manner  in  which 
the  property  is  affected,  and  state  his  opinion  as  to  the  value  of 
the  property.  Id, ;  and  may  show  that  prior  to  the  commence- 
ment of  proceedings  and  without  knowledge  that  the  land  would 
be  sought  for  that  purpose  he  had  laid  some  of  it  out  in  lots, 
streets  and  alleys  and  had  caused  a  plat  thereof  to  be  made  ready 
for  record.  He  may  also  show  that  the  land  when  subdivided  is 
more  valuable  than  when  sold  by  the  acre  or  for  other  purposes, 
and  in  that  connection  an  unrecorded  plat  showing  the  man- 
ner in  which  such  land  has  been  divided  and  how  such  sub- 
diviaion  is  affected  by  the  appropriation  Is  admissible  as  evi- 
dence not  as  a  valid  town  plat  but  as  a  scheme  or  plan  for  sale 
affecting  the  value  of  the  property,  30  O.  8.  108. 

There  seems  to  be  a  growing  tendency  to  allow  a  witness  to 
give  an  opinion  on  the  amount  of  damages,  Mills  on  Eminent 
Domain  f  165,  citing  67  Pa.  St.  415;  47  /cf.  fS;  19  Minn.  464;  111  III. 
413;  %i  Ala.  180;  69  Wis.  864.  But  on  the  trial  of  an  action 
against  a  railroad  company  by  an  abutting  owner  to  recover 
damages  for  injury  to  his  property  by  the  laying  of  its  track,  it 
was  held  error  to  permit  witnesses  against  objection  to  testify 
how  much  less  per  year  was  received  as  rent  for  the  property 
affected  since,  than  before  thQ  track  was  laid  in  front  of  It;  to 

gve  their  opinions  concerning  the  amount  of  damages  sus- 
med,  and  also  their  opinion  as  to  the  ^^difference  in  value  of 
the  property"  with  the  track  in  the  street,  and  if  it  was  some 
other  place,  18  Bull  296;  46  O.  S.  W9* 

Id.  Expert  testimony  not  neeesaary.  The  value  of  real  estate 
may  be  proved  by  other  than  expert  witnesses.  Persons  living 
in  the  neighborhood  who  have  bought  and  sold  property  and 
those  who  know  the  land,  its  availability,  fertility,  and  situa- 
tion, and  the  character  of  similar  property  may  testify  to  its 
value,  17  Bull  260;  see  SO  Bull  8*  17  Bull  81, 828. 

Id.    Bental  value^  20  Bull  8. 

Id.  Sales  of  neighboring  property  are  not  competent  on 
direct  examination,  at  least  unless  they  are  of  precisely  similar 
property  very  near  and  very  recent,  and  perliaps  not  even 
then,  but  on  cross-examination  they  may  be  inquired  into  to 
test  the  witnesses'  knowledge,  Ham.  Co.  Dist.  Ct.  cited  in 
Peck's  Mnn.  Corp.  266;  referring  to,  17  0. 16,  24:  see  20  Bull  8. 
That  evidence  of  such  sales  is  not  admissible,  68  Ga.  178;  81  Fa. 
8t.  414;  86  Cal.  247;  19  Minn.  464. 

That  it  is.  6  Md.  814;  6  Allen  116;  60  N.  H.  522,  when  the 
property  is  of  precisely  similar  character  and  the  sales  recent, 
WWis.864:8ee68Ia.«f7: 118Ma88.262;  44  Ark.268;  108Mass.S6ft. 
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Id.  View  by  Jury,— -'Where  a  view  of  the  premiMs  was  had 
by  a  Jury  in  anoh  prooeeding  the  result  of  tbe  view  was  held 
competent  evidence  for  them  to  consider,  and  from  this  eyi> 
dence  they  might  rlghtfnlW  fix  the  yaiue  and  damages  even 
though  their  nndinga  might  differ  from  the  amount  testified  to 
aud  m>m  the  weight  of  the  testimony,  14  N.  B.  Rep.  19;  cited 
in,  19  Bull  258. 

Id,  Miacellansoua,— The  owner  mav  show  that  prior  to  the 
commencement  of  proceedings  and  witnout  knowledge  that  the 
land  would  be  sought  for  that  purpose  he  had  laid  some  of  it 
out  in  lots,  streets  and  alleys,  and  had  caused  a  plat  thereof  to 
be  made  ready  for  record.  He  may  also  show  that  the  land 
when  subdiviaed  is  more  valuable  when  sold  by  the  acre  or  for 
other  purposes,  and  in  that  connection  an  unrecorded  plat  or 
diagram  snowing  the  manner  in  which  such  land  has  been  di- 
vided, and  how  such  subdivision  is  affected  by  the  appropri- 
ation, is  admissible  as  evidence,  not  as  a  valid  town  plat,  out 
as  a  scheme  or  plan  for  sale  affecting  the  value  of  the  property, 
80  O.  S.  108. 

Account  books  of  persons  not  parties  to  proceedings  not  ad- 
missible to  prove  value  of  property  affected  by  the  appro- 
f>riatioQ  and  quantity  of  products  transported  over  it  from  the 
ands of  other  parties,  88  O.  S.  429.  Where  a  civil  engineer  testi- 
fied tliat  he  had  computed  the  quantity  contained  in  each  of  the 
lots  described  in  the  applloatioa  for  the  appropriation,  and  had 
noted  the  square  feet  contained  in  each  lot  on  a  copy  of  the 
plat  contained  in  the  application,  which  paper  the  court  per- 
mitted to  be  given  to  the  Jury  as  a  memorandum  of  the  quan- 
tity of  land  contained  in  each  one  of  the  lots,  as  testified  to  by 
the  witness,  this  was  held  not  to  be  error,  33  O.  S.  215.  State- 
ment in  application  sufficient  evidence  of  line  of  road,  88  O.  S.429. 

Where  compensation  is  claimed  for  the  location  and  con- 
struction of  a  railroad  between  coal  mines  and  a  navigable 
river  on  the  land  owner^s  premises  whereby  the  conveniences 
of  the  river  transportation  for  the  coal  to  market  was  injured 
or  cut-off  it  is  competent  for  the  railroad  company  to  show 
that  the  river  transportation  in  connection  with  the  coal  banks 
had  ceased  to  be  valuable  or  became  of  leas  value  by  means  of 
the  facilities  for  coal  transportation  afforded  by  the  railroad 
for  the  purpose  of  reducing  damages,  6  O.  S.  M8.  It  may  be 
shown  that  the  property  is  mining  property  with  a  prospective 
value  as  mining  property  though  no  ore  has  yet  been  produced, 
17  Bull  960. 

If  proper  question  is  rejected  on  objection  by  plaintiff  in  error, 
similar  testimony  already  given  by  him  may  also  be  stnuk 
out,  88  O.  3.  499. 

Tax  assessors  valuation  not  admissible,  44  Ark.  256 ;  6  Gray  86. 

Feneea,— Agreement  to  withdraw  from  Juzy  claims  for  fences 
not  within  statute  of  frauds,  21  O.  8.  285.  Railroad  may  use 
owner's  partition  fence,  26  O.  S.  214.  Owner  can  not  maintain 
ejectment  on  failure  of  company  to  put  np  fence  according  to 
agreement,  20  O.  S.  81. 

How  mueh  may  be  taken,— Only  so  much  property  may  be 
taken  as  will  answer  the  public  wants,  and  Ibis  can  be  held 
only  so  long  as  it  is  used  by  the  public,  and  can  not  be  diverted 
to  any  other  purpose,  4  O.  S.  806.    See  $  2282;  6  O.  891. 
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ImprovemenU  tnaitt  during  tmlaur/ul  oeeupaUon  belons  to 
owner  and  muM  be  paid  for  on  inbcequent  condemn  ■tiou, 
W  Ind.  WS;  W  la.  MO;  a  N  Y.  Sup.  Ct.  ISt;  11  Cal.  nb;  onlew 
tbe  owner  aoqaieMeil  in  their  conitruotion.X  Uinn.  fiS;  TG  111. 
Ill);  lOD  Ind.  m.  Other  autborltie*  bold  that  Ibe  laud  ownei 
la  not  entitled  to  coupennatiDn  lomch  ImproTemanla.WHjiiB. 
»0i  111  lU.  tli;  IS  Alb.  L.  J.  171;  B7  Pa.  St.  !S;  Be  the  oorpor- 
atlOD  atlll  haa  the  rlgbl  to  acquire  the  land  under  legal  pro- 
ceadlnga  and  ean  not  therefore  be  oonsldered  ae  a  trcepaiiei  it 
irammon  law:  see  10  Cent.  L.  Jonr.  101,811. 

InabilUa  to  agree  miul  be  shown,  SS  O.  S.  ISI:  appear st 
tecord,  SlHleb.  taS;  TON.  Y.  09;  61  Uo.  IS;  ahouldbe  aocord- 
.__._... '-ime  stales  alleged  In  the  petition ' 


a;  101  111.  tat.   The  bnrdea  or  proflne  inabillCT  to  agree  la  oti 

hR  mndiflnning  company,  6  N.    Y.  tM.    InabLlItT    to  egret 

kl  Che  owner  must  be  either  nnwlltlng  to  erll  at  all  oi 


willing  to  aell  onlv  at  a  price  K>  large  ai  In  ibe  good  Judgment 
ol  the  agent!  of  the  COTporallon  to  be  connldered  excenlTe. 
OTN.  Y.  SJt;  Bee  ai  Conn.  «E1;  H /d.  T8.    Agreemenl  in  reapecl 


hidllTerent  part  of  property  no  defenM,  1 

/t^tuncdon.— Owner  can  not  itlnnlale  to  be  entitled  to  In 
case  ol  failure  of  toxapaoj  to  falBI  ita  contrsrle  aflei-  entry  haa 

been  made,  10  O.  8.  Sil.    A  change  of  use  from  a  canal  to  a 

Deration  of  the  nx 
"-     'rally, 

PRJB 

*l.f"' 
varded,  it  la  compeMnt  for  (be  Jnrr  in  making 
ument  to  allow  and  iDclode  in  ihelr  verdict  In - 
tei-eat  from  and  after  the  time  when  paeBCaBion  wai  taken,  and 
n-blle  Ibe  money  was  retained  by  the  court,  ll  o.  6.  su.   In- 


rable  where  poeecislon  n 

'""-    ' lion  lot „ 

jBL'd  Improvement  under  |{  2817, 


ORecSlD.    eee^ZMn.  In  an  aotion  to  bswbb  dHmagm  reeultiiig 
. ^__  , j._ ..._..— ...^^ 


riving  probata  conn  JurlBdlctlon 
Tobatecourt's  JnrlBdictlon  Bpecia) 
"he  whole  proceeding  la  sobetan- 
n  of  the  penon  of  the  parties  UD- 

may  be  eondeniDed  for  public  use, 
L.J.tti.lU.    MuBtnT-*-' 


.  ___  ,.., ippearsbyeipreaa 

words  or  t^  necesaary  impllcallon  to  be  Ihe  tulalatife  Intent, 
IB  O.  S,  610.  Such  Implieatlon  arlsee  only  when  requisite  lo 
the  enjoyment  of  the  powers  eiprealy  granted  and  can  be  ex- 
tended no  farther  than  Bocb  neceaslly  reqnirea.  Id.  US.  Right 
lo  nse  another  track,  compenaation  pieaerlbed  by  city  oonncll, 
S«  O.  B.  ISO. 

lAettue  lo  enter  witboiit  damageB  may  bo  revoked  baton 
being  acted  on,  a  Pick.  gS;  not  after,  8  N.  V.  «8;  see  W  Pa.  St. 
E3:  lIua.SBI;  bl..  J.  (Bxch.)  ZSO;  SO  L.  J.  (g  B.f  480. 

^linUuHon.— i^econd  condemnation,  }  1160.  Coeta  and  ei- 
DenBee,|<Ui.    Petition  in  errar.^Mn. 
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Mandamus  refused  to  compel  payment  of  verdict,  17  O.  S. 
108;  22  O.  S.  584.  Officer  eompeucd  by  to  draw  proper  vonchers, 
26  O.  S.  109. 

necessity  /or  appropriation.— The  legiBlatnre  determines 
this  question,  6  Paige  C^b.  187  (28  Am.  Doc.  416):  aoCal.  487; 
16  Kas.  117:  6  Allen  &3;  96  N.  Y.  189;  but  it  may  delegate  the 
power  of  determining  this  question  to  the  courts,  2  JBuU  187 
(Act  1876);  or  to  the  individuals  or  corporations  who  are  auth- 
orized to  appropriate  the  property,  21 17.  Y^  696;  82  Pa.  St.  169; 
71  111.  888;  the  quantity  of  ground  requii^ed,  19  O.  S.  299.  Neces- 
sity of  appropriation  presumed  no  abuse  being  shown,  2  Bull  142. 

Notice  of  application  to  condemn  must  contain  a  copy  of  the 
application,  11  O.  S.  219.  The  rule  of  strict  construction  ap- 
plied. Id.  If  notice  is  defective  there  is  no  Jurisdiction, 
46  Mich.  190.  Where  proceedings  are  void  for  want  of  notice, 
the  owner  is  not  required  to  proceed  to  reverse  the  proceed- 
ings on  error,  but  may  bring  his  action  for  damages  against 
the  company,  1  D.  816.  Personal  notice  to  owner  oi  land 
sought  to  be  taken  for  a  ditch  not  Indispensable,  19  O.  8. 178. 
Owners  of  unrecorded  conveyances,  ete.,  can  not  complain  of 
want  of  notice,  96  Mass.  491 ;  42  la.  178.  Mortgagee  whose  mort- 
gage is  recorded  entitled  to  notice  under  $  s87:  1  C.  C.  R.  49. 
Waiver  of,  by  appearance,  65  N.  Y.  452;  46  N.  11.64;  16  Pick. 
217;  without  objecting  to  sufficiency  of.  9  Barb.  449;  2  Pick. 
480;  11  N.  H.  288j  by  taking  an  appeal,  81  Minn.  289;  trom 
award  of  commissioners,  28  Kas.  470;  objection  to  notice  can 
not  be  made  for  first  time  on  appeal,  24  Ind.  454.  Appearance 
and  objection  to  juror,  12  N.  Y.  190;  or  in  answer  to  subpoena 
to  appear  as  witness,  20  Wend.  186;  held  not  a  waiver. 

Parties.— Trustees  of  Southern  Railway  may  institute  pro- 
ceedings to  condemn,  though  land  leased  to  another  corporation, 
9  Bull  82.  I.«ssee  held  not  necessary  party  in  proceedings  to 
condemn  right  of  way  over  lessor  company,  16  Bull  100. 

Parties  entitled  to  compensation. ^Vendor  and  vendee.— 
Vendee  pending  proceedings  takes  subject  to  award,  not  en- 
titled to  notice  of  subsequent  proceedings,  49  Wis.  449:  but  may 
intervene  and  object  to  irregularities,  16  Ark.  48.  Damages 
for  taking  and  injury  belong  to  owner  at  time  of  injurv  and  do 
not  pass  to  subsequent  vendee,  54  Ga.  298;  100  Ind.  409;  77  Pa. 
St.  892;  66  Me.  691;  11  Bull  288;  16  S.  C.  476.  ;1  C.C.  B.  426. 

Id,  Heirs.— VLeviYor  in  name  of,  29  O.  S.  688.  When  land  is 
taken  before  death  of  owner  administrator  entitled  to  damages, 
86  Barb.  600;  61  Me.  208;  though  before  filing  petition  for  dam- 
ages, 8  Cush.  274;  the  heir,  if  taken  after  owners*  death,4  Cnsh. 
467 ;  unless  admlnlsti*ator  had  right  to  sell  for  payment  of  debts, 
Id. :  41  Vt.  679;  26  N.  H.  468. 

Id.  Mortgaaee.-Kn  owner  entitled  to  notice  under  %  2237;  1 
C.  C.  R.  49. 54.  Some  coses  hold  damages  should  be  paid  to  mort- 
gagee, 44  N.  Y.  192;  5  Wend.  608.  Others  to  mortgagor,  5  Gray 
470;  7  Serg.  &  R.  411;  126  Mass.  427;  changed  oy  statute  in 
Massachusetts.    See  l  C.  0.  R.  49,  64. 

Id.  Rights  oS  leasee  protected.  10  Md.  76;  25  Fa.  St.  229;  66 
J(i.425;  8  Jones  A  8.  461.  Liability  to  pay  rent  subsists  not- 
withstanding appropriation  of  leasehold,  11  O.  406;  see  34 
BulL  141;  and  eviction  under  condemnation  proceedings  is 
no  defense  to  an  action  for  rent,  2  Bull.  95.  Landlord  and  ten- 
ant considered  as  one  owner  under  statute  allowing  separate 
trials  to  each  owner,  91  U.  S.  867;  but  see  §6422.    Lessee  from 
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year  to  year  an  owner,  11  R  1.258,872.  Leasee  of  land  at  time 
o(  passage  of  order  to  take  it  to  widen  a  street  entitled  to  dam- 
ages tbouKh  his  lease  terminated  before  the  actual  tailing, 
108  Mass  iSs.  Rent  apportioned  when  part  of  land  condemned, 
15  Wend  464,  28  Mo.  607;  88  /d.  148.  Other  cases  hold  rent  not 
apportioned  but  lessee  may  claim  damages  in  amount  equal  to 
rent  20  Pick.  168:  88  /d  425;  11  O.  4U6;  06  Pa.  St.  425. 

7d,  Dower  righto,  19  Wend  679)36  N.  J.  L.  568; 46 Miss.  1.  In- 
choate dower  may  be  talcen  during  life  of  husband  on  paying 
him  full  compensation.  8  N.  Y.  110.    See  8  O.  24. 

Id.  lAje  tenant  and  renutiderman  may  join,  8  Head.  171; 
18  Pa  St  497.  Remainderman  can  not  maintain  ejectment 
during  existence  ot  life  estate  though  damages  haye  not  been 
paid,  45  Vt.  215 

Idf  Judgment' creditor, —It  has  been  held  that  payment  of 
compensation  to  owner  passes  title  free  of  judgment  liens, 
47ir  Yh167;  69Ind  446. 

Pteadmi;.— Where  a  petition  stated  only  that  a  railroad 
company  in  locating  and  constructing  its  road  on  and  through 
the  plaintiiT's  land  appropriated  about  two  acres  of  the  land  to 
Ita  own  use  and  located  its  road  through  the  land  in  a  diagonial 
manner  so  as  to  greatly  Injure  the  same  and  committea  other 
acts  and  trespasses  upon  tne  land  to  the  plaintilTs  damage  of 
1150.  it  was  hold  that  it  did  not  state  facte  sufficient  .to  con- 
stitute a  cause  of  action,  10  O.  S.  568.  Petition  should  disclose 
use  for  which  lands  outoide  of  railway  arc  appropriated,  34  O. 
S  114.  Petition  for  condemnation  by  railroad  under  Act  1848 
must  describe  the  entire  tract  of  land  and  not  the  part  taken 
only  and  must  fix  the  grade  so  as  to  show  the  extent  of  damage, 
7  W.  L.  J«  802,  coyitra.  Id  274.  Plea  avering  payment  before 
commencement  ol  suit  for  trespass  bad.  Averment  should  be 
of  payment  before  entry  on  the  land,  10  W.  I^.  J.  865  (Act  1848.) 
Qiuere  whether  rules  of  code  pleading  applicable.  Judgment 
will  not  be  reversed  for  failure  to  strictly  observe  such  rules,  6 
C.  C.  362.     See  as  to  petition,  10  C.  G.  834. 

Powe^  Hrictlp  con9tnted,^The  power  of  eminent  domain 
must  be  strictly  construed  and  if  there  is  a  reasonable  doubt 
whether  the  legislature  intended  to  grant  the  power  claimed, 
the  doubt  is  to  be  resolved  against  the  power;  and  this  power 
should  never  be  taken  to  be  delegated  by  doubtful  implication, 
160.  S  390,  896£»  O.  S  496;  17  O.  340,  868;  2  O.  S.  286:  11  O.  s! 
228:  43  O.  S  228  Railroad  company  can  not  condemn  on 
changed  route,  Id.\  unless  authorized,  16  O.  S.  21,  can  not 
condemn  temporary  right  of  way  while  constructing  main 
track,  U  O.  S,  828.    Notice,  see  11  O.  S.  219. 

Public  use  —The  power  can  only  be  exercised  in  behalf  of  a 
public  use,  6  O.  391;  7  O.  (pt.  1)  217.-  The  question  as  to  what 
IS  a  public  use  is  always  one  of  law,  84  Ala.  811;  61  Cal.  269: 
89  Mich,  833;  66  N.  Y.  569  .  * 

The  judgment  of  the  legislature  will,  however,  be  respected 
by  the  courts,  though  it  is  not  conclusive,  Dillon  Mun.  Corp. 
|600 

Land  taken  for  a  toll  bridge  is  taken  for  a  public  use,  6  O. 
486:  township  road,  4  O.  S.  ^:  6  O.  S.  109;  township  ditches 
and  drains.  20  O  S.  349;  by  railroad  for  depot,  4  O.  S.  808;  or 
side  tracks,  16 O.  ^.  890;  by  State  for  canal,  4  O.  263;  or  by  pri- 
vate corporation,  7  O.  (pt.  8 }  111.  Not  for  toll  house  without 
line  of  road,  U  0. 892.    Toll  house  may  be  erected  within  line, 
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6  O.  S.  16.  Bailroad  can  not  condemn  for  wharf,  19  O.  S IM. 
(Act  1818.)  Land  could  not  under  Act  1866  be  condemned  fb 
construct  railroad  from  mine  to  another  railroad,19  O.  S.  660. 
Statutes  authorizing  the  construction  of  such  roads  have  been 
upheld  when  the  roads  were  open  to  the  public. 

Right  of  eminent  domain  may  be  exercised  for  transporta- 
tion of  natural  gas,  oil  or  water,  $  8878;  to  condemn  avenues  be< 


Plank  road  Co's.,  $  M76;  St.  R.  R.  Co*b., $  8410. 

Mailrocul  in  atreet  or  highway.— O^^ner  of  fee  In  highway 
can  compel  company  to  appropriate  its  right  of  way,  &  O.  S, 
168.  lioi'se  raili-oad  in  street  changing  grade  an  additional 
burden  entitling  abutting  owner  to  compensation,  U  O.  S.  5SS; 
steam  raad,  40  O.  S.  496.  Construction  of  steam  railroad  in 
street  ei^oined  until  right  acquired  under  condemnati<»i  pro- 
ceedings. Immaterlalin  such  case  whether  fee  If  vested 
in  city  or  abutting  owners.  88  O.  &  4L  Right  to  eraet  electrio 
railway  poles,  8  C.  C.  R.  425  (reversing  20  Bull  420) ;  5  C.  C.  121 ; 
see  26  Bull  212,  242;  22  Jd.  67;  28  id.  172.  Proceeding  by  one  stn^t 
railway  company  to  condemn  right  to  use  street  appropriatGd  by 
another  company,  26  Bull  172;  see  6  C.  C.  362;  2  N.  P.  317. 

Revergal  of  oondemnaHon^  after  poeseaslon  taken,  owner 
may  recover  land,  87  O.  S.  147.  Delay  without  proof  of  knowl- 
edge or  acquiesence  no  bar,  Id,  Re-trial  of  question  of  com- 
pensation on  reversal  notwithstanding  payment  of  first  award, 
17  Bull  819.  Case  must  be  remandecf  on  reversal,  8  Bull  965. 
$  6488  provides  that  if  common  pleas  reverse  Judgment  of  pro- 
oate  court,  it  shall  retain  the  cause  for  trial,  etc. 

Revivor  must  be  in  name  of  heirs  or  devisees  and  not  admin- 
istrator of  deceased,  29  O.  S.  683. 

Second  condemnations—Allowed  after  six  month's  failure  to 
pay  and  take  possession,  42  O.  S.  289;  see  $  2M0. 

Separate  trial.-^  6423. 

Statutory  remedy  excluHve,—S  O.  88,  39;  4  O.  S.  686;  8  O.  S. 
690 ;  18  O.  a9,  excludes  actions  of  trespass  or  for  damages.     Id. 

Surplus  land  can  not  be  sold  by  condemning  road  to  another 
company,  and  the  latter  must  pay  the  land  owner  for  it  when 
used.  43  O.  S.  228. 

Tekgraph,  telephone  lines,  etc.  — "Rights  of  abutting propcrty 
owncFB.  to  additional  compensation  for  the  use  of  streets  for  tel- 
egraphic, telephonic,  and  other  electrical  appliances : "  see  23  Bull 
:iU').  Erecting  telegraph  poles,  2  C.  C.  259 ;  electric  light  poles,  9 
Bull  GT) :  see  23  Bull  m,  SZd.  £rection  of  electric  street  railroad 
poles  not  an  additional  servitude,  8C.  C.  425;  revenlng.SUBull 
420 ;  see  22  Bull  67.  Telephone  company  can  not  enjoin  operation 
of  single  trolley  electric  railway  on  the  inround  that  it  disturbs 
the  working  of  the  telephone  system.  48  0. 8.  890. 

Hhat  int^^rest  in  land  can  5«  taken,— The  city  acquires  a  fee 
inland  appropiiated, 2 Bull  5,18.  Under  the  constitution  of 
1802,  the  state  took  a  fee  in  canal  lands,  84  O.  S.  641.  The  ap- 
propriation act  of  1848  gave  but  an  easement,  48  O.  S.  228.  The 
legislature  may  provide  for  the  quantity  of  interest  to  be  taken, 
84  O.  8.  641;  28  O.  8.648.    In  any  case,  howjever,  an  easement 
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woald  be  taken,  unless  the  statute  plainly  oontemplated  and 
provided  for  the  appropriation  of  a  larger  Interest.  Cooleys 
Const.  Llm.  683,  citing  6  Pet.  498;  6  Mass.  90;  26  Vt.  IfiO;  15 
Johns  447. 

Whctt  prcpertv  may  be  taken.— Jjegsd  and  equitable  riffhts 
of  every  desoription,  excepting  money  ^^or  that  which  in  ordin- 
ary use  passes  as  such,  and  which  the  government  may  i-each 
by  taxation,  and  also  rights  in  action  which  can  only  be  avail- 
able when  made  to  produce  money,"  Cooley's  Const.  Lim.  pp. 

What  omstUuiM  a  <ca^n{ir.— Changing  established  grade  of 
street,  15  O.  474,  s.  c.  18  0. 229;  7  O.  8.  459;  laying  horse  railroad 
in  street,  altering  exlfltiug  grade  and  impairing  access  to  build- 
ings thereby,  14  O.  8. 628 ;  laying  gas  pipes  in  street,  16  Bull  121 ; 
erecting  telegraph,  2  C.  C.  R.  259,  (cf.  8  Id.  425),  or  electric  light 
poles  in  street,  9  Bull  65 ;  electric  street  railroad  poles,  8  C.  C.  425 
[Reversiug  20  Bull  420];  changing  highway  to  plank  road  is  not, 
2  O.  S.  419 ;  nor  state  canal  to  public  highway,  28  O.  8.  648 ;  nor 
motire  power  of  Utreet  railway  from  horses  to  electricity,  22 
Bull  67. 

}  6415.  Wlien  appropilatloiui  oan  1m  made.  Appropri- 
ations can  onlj^  be  made  when  the  corporation  is  una- 
ble to  agree  with  the  owner,  or  his  guardian  or  trus- 
tee, as  to  the  compensation  to  be  paid  for  the  prop- 
erty, or  easement  or  interest  therein,  sought  to  be 
appropriated,  or  when  the  owner  is  incapable  of  con- 
tracting in  person  or  by  agent,  and  has  no  guardian 
or  trustee,  or  is  unknown,  or  his  residence  is  beyond 
the  state,  or  unknown.    [88  v.  554.] 

See  i6414n.  InabilUv  to  agree,  etc.  This  section  authorizes 
the  guardian  in  certain  cases  to  agree  with  the  corporation 
seeking  to  appropriate  the  land  of  the  ward  as  to  the  amount 
of  oompensatfon  but  not  to  oonvey  without  order  of  court,  89 
0.8.62. 

2  6416  a.  AnproinlatloB  of  property  of  minor,  idiot,  im- 
booUo,  or  Insane  person.  Whenever  under  this  chapter 
the  property  of  any  minor,  idiot,  imbecile*  or  insane 
person,  or  any  easement  or  interest  therein,  is  sought 
to  be  appropriated  by  a  corporation  and  there  is  a 
legally  appointed  guardian  of  tlie  person  and  estate  or 
of  the  estates  or  a  trustee  of  such  minor,  idiot,  im- 
becile or  insane  person,  and  the  said  guardian  has 
agreed  with  said  corj^oration  upon  the  amount  of 
compensation  to  be  paid  for  such  property,  easement, 
or  interest  therein,  he  may  file  with  the  probate 
court  of  the  county  wherein  said  property  is  situated. 
a  written  application  for  authority  to  oonvey  to  saia 
corporation  the  said  property  or  interest ;  wl^ich  said 
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application  shall  fully  describe  the  property,  right, 
easement  or  interest  therein,  sought  to  be  conveyed, 
and  shall  fully  set  out  the  price  agreed  to  be  paid 
for  the  same^  the  probate  jud^  shall  order  said 
guardian  to  give  such  notice  as  said  judge  shall  deem 
reasonable,  to  the  said  ward,  of  the  filing  of  said  ap- 
plication and  of  the  time  set  for  the  hearing  of  toe 
same  At  the  time  set  for  the  hearing  of  said  ap- 
plication, if  the  jud(je  shall  find  that  notice  was  given 
as  ordered  of  the  time  set  for  the  hearing  of  the 
same,  and  that  the  price  to  be  paid  is  reasonable  and 
lust,  and  that  the  said  conveyance  would  be  to  the 
best  interest  of  said  ward,  he  shall  order  the  saiil 
guardian  to  make  and  execute  a  deed  to  said  corpor- 
ation for  said  property  or  interest  upon  the  payment 
of  the  said  price  agreed  upon  by  said  guaroian  and 
said  corporation.    [88  v.  556.] 

i  6416.  Petition  for  appropriatioii  filed  in  probate 
oonrt-  In  any  such  case  the  corporation  may  file 
with  the  probate  judge  a  petition,  verified  as  in  a  civil 
action,  containing  a  specific  description  of  each  par- 
cel of  property,  interest,  or  right,  within  the  county, 
sought  to  DO  appropriated,  the  work,  if  any,  intendecl 
to  l^  constructed  thereon,  the  use  to  whicn  the  same 
is  to  be  applied,  the  necessity  for  the  appropriation, 
the  name  of  the  owner  of  each  parcel,  it  known,  or 
if  not  known,  a  statement  of  that  fact,  the  names  of 
all  persons  having  or  claiming  an  interest,  legal  or 
equitable,  in  the  property,  so  mr  as  the  same  can  lie 
ascertained,  and  a  prayer  for  the  appropriation  of  the 
property.    [69  v.  88,  §  2,  19.] 

Ft)rm  0/  petUionfor  appropriation.^6tate  of  Ohio, eonnty : 

The  C,  K.  &  B.  Company,  a  corporation  under  the  lawn  of 
Ohio  and  Kentucky,  Plaintiff  t«.  A.,  B.,  C.  dt  D.  and  the  C,  R. 
&  O.  company,  Defendants. 

To  the  Honorable ,  Judge  of  the  Probate  Court  of 

county,  Ohio. 

The  plalntiflT,  The  C.  R  &  B.  Company,  states  that  it  Is  a  cor- 
poratiou  duly  authorised  under  and  in  punuanoe  of  the  laws  of 
the  states  of  Ohio  and  Kentucky,  for  tne  purpose  of  construct- 
ing and  maintaining  a  bridve,  with  the  necessary  approaches 

and  appurtenances,  over  the  Ohio  river  between  the  city  of , 

county,  Ohio,  and  the  city  of , county,  Kentucky. 

That  said  company  is  engaged  in  constructing  the  oridge  so  au- 
thorized, and  for  the  purpose  of  constructing  and  maintaining 
of  masonry  and  iron  a  suitable  approach  for  said  bridge  and  the 
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appurteDAnoes  t&ereto  on  the  Ohio  side  of  said  river  it  is  necet- 
aaryt  and  plaintifiTs  directory  has  so  declared  sucti  nec^sity,  to 
appropriate  for  its  use  the  right  to  construct  and  perpetually 
muntain  its  said  bildge  and  the  approach  and  appurtenances 
thereto  on  the  said  Ohio  side,  as  aioresaid,  pursuant  to  law  on 
and  over  the  following  described  real  estate,  viz :  [detcribe  it.] 
Said  real  estate  is  shown  upon  the  plat  hereto  attached  and  made 

f^art  of  this  application,  tne  part  sought  to  be  appropriated  be- 
ng  embraced  within  the  lines  on  said  plat.  And  plaintiff  states 
that  the  defendants  A.,  B.,  C.  and  D.,  trustees  and  executors  of 
J.  A.t  deceased,  and  the  C.  R.  O.  Company,  a  corporation  under 
the  laws  of  Ohio,  own  or  claim  to  own  or  have  some  interest  in 
or  title  to  the  said  described  real  estate.  Plaintiff  states  that 
it  has  endeavored  to  a^ree  with  said  defendants  upon  the  sum 
of  money  to  be  paid  them  by  way  of  compensation  for  said 
property  but  has  oeen  at  all  times  and  is  still  unable  to  so  agree, 
wherefore  plaintiff  prays,  that  a  jury  be  impaneled  according  to 
law.  for  an  inquiry  and  assessment  of  the  compensation  to  be 
paid  by  plaintiff  for  said  property  sought  to  be  appropriated  as 
above  set  forth,  and  that  upon  payment  into  court,  or  to  the 
proper  oi^ners,  defendants  nerein,  of  an  amount  equal  to  the 
compensation  so  assessed,  the  appropriation  of  sucn  property 
may  be  allowed  and  possession  awarded  it,  according  to  law ; 
that  the  court  may  divide  the  sum  so  paid  or  order  its  distri- 
bution among  the  several  claimants  in  respect  to  their  interests 
in  said  property. 

, ,  Attorneys  for  Plaintiff. 

[VeHJkxOion,] 

[Precipe]  To  the  Clerk.— Please  issue  summons  for  defendants 

in  above  cose,  returnable  in  ten  (10)  days  to  the  sheriff  of 

county,  Ohio,  notifying  said  defendants  pf  the  application  for 
the  appropriation  herein  according  to  law. 

, ,  Attorneys  for  Plaintiff. 

UTota.  —  See  section  6414.  CorporaU  extttence — Juriadidion  — 
Where  a  written  statement  has  been  filed  by  plaintiff  specifically 
describing  the  property  sought  to  be  appropriated  it  is  all  that 
is  necessarv  for  the  recorded  evidence  of  the  line  of  the  road,  88 
O.  S.  429.  where  land  adjoining  is  sought  for  the  purpose  of  ob- 
taining material,  petition  must  disclose  the  use  lor  which  it  is 
wanted,  M  O.  S.  114.  See  generally,  1  C.  C.  51 ;  4  C.  a  19S,  402;  5 
C.  C.  218 ;  10  C.  C.  384. 

\  6417.  Petition  nuty  include  one  or  more  parcels — In 
what  county  to  be  filed.  The  petition  may  include  one 
or  more  of  the  parcels  of  j>roperty,  rights  or  interests 
in  the  counter  in  which  it  is  filed ;  and  when  any 
such  parcel^  right  or  interest  is  situated  in  two  or 
more  counties,  the  petition  may  be  filed  in  either  of 
the  counties  in  which  an  owner  is  resident,  and  if 
no  owner  is  resident  therein,  it  may  be  filed  in 
either.    [72  v.  71,  J  1.1 

Proceedings  may  be  instituted  Jointly  against  all  the  owners 
of  property  ^ing  In  the  county  and  sought  to  be  appropriated, 
but  aner  ibe  return  of  the  jury  from  the  view,  eaca  owner  of 
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distinct  property  is  entitled  to  a  separate  trial,  4  O.  S.  908;  see 
$6422. 

i  6418.  Bummoiui,  its  oommand  and  terrioe  thereof — 
Alias  inmmoiia.  Upon  the  filing  of  a  precipe  therefor, 
the  probate  judge  shall  issue  summons  for  the  own- 
ers, and  persons  named  in  the  petition  as  residents 
of  the  state  and  havine  an  interest,  which  may  be 
directed  to  the  sheriff  of  any  county,  and  shall  com- 
mand him  to  notify  the  persons  named  therein  of 
the  filing  of  the  petition,  and  to  appear  thereto  at  a 
time  to  be  fixed  oy  the  judge,  ana  named  therein, 
not  less  than  five  nor  more  than  fifteen  days  from 
the  date  thereof,  and  which  shall  be  served  and  re- 
turned as  in  a  civil  action.  When  a  writ  is  returned 
*'  not  summoned,"  other  writs  may  be  issued,  until 
the  parties  are  duly  summoned.    [72  v.  71,  5  1.1    • 

The  whole  proceeding  is  substantially  in  rem,  and  jurisdiction 
of  the  peiMons  of  the  parties  is  not  necessary,  19  0.  S.  178.  See 
generally,  1 C.  C.  61. 

J  6419.  Service  by  publioatlon,  how  proved.  When 
a  person  having  an  interest  is  unknown,  or  his  resi- 
dence is  beyond  the  state,  or  unknown,  the  corpora- 
tion ma^  make  service  by  publication  against  nim, 
by  publishing  in  a  newspaper  of  general  circulation 
in  the  county  where  the  petition  is  filed,  for  four 
consecutive  weeks,  a  notice  containing  a  summary 
statement  of  the  object  and  prayer  of  the  petition, 
so  far  as  it  relates  to  the  property  of  the  person  thus 
to  be  notified,  the  court  m  which  it  is  filed,  and  the 
time  when  such  person  is  to  appear  thereto,  not  less 
than  ten  nor  more  than  twenty  days  after  the  last 
publication ;  and  the  fact  of  publication  may  be 
proved  by  the  affidavit  of  any  person  knowing  the 
same.    [72  v.  71.  ?  1.] 

i  8480.  Jariidiotional  qneitioni— when  to  be  heard 
and  determined^burden  of  proof.  On  the  day  named 
in  anv  summons  first  served,  or  publication  first  com- 
pleted, the  probate  judge  shall  hear  and  determine 
the  questions  of  the  existence  of  the  corooration,  its 
ri^ht  to  make  the  appropriation,  its  inability  to  agree 
with  the  owner,  and  the  necessity  for  the  appropria- 
tion. Upon  these  questions  the  burden  of  proof  shall 
be  upon  the  corporation,  and  any  interested  person 
flhalf  be  b^wd.    [72  v.  71,  i  1.] 
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2  6414  n.  Corporate  exUtmee.  The  jadgment  of  the  probate 
court  that  iwch  corporation  has  theiegal  right  to  make  such  ap- 
propriation is  not  a  bar  to  an  action  in  the  name  of  the  state  to 
determine  the  right  of  such  corporation  to  the  exercise  of  the 
pollers  of  eminent  domain  although  thib  section  requires  the 
court  to  determine  that  Question  in  the  affirmative  before  the 
appropriation  can  be  maae.  5  C.  C.  58.    Railway  company  must 

E rove  corporate  existence  that  enables  it  to  condemn  and  that  it 
I  unable  to  agree  with  the  owner  of  property,  33  0. 8. 429.    See 
generally,  6  C.  C.  213,  214:  6  Id.  621,  626, 636;  63  O.  8.  436, 444. 

2  6421.  Jurori  to  be  drmwii  from  box  and  veitiTe  it- 
■ned.  If  the  judge  determine  these  questions  for 
the  corporation,  as  to  any  or  all  of  the  property, 
and  persons  interested  therein,  he  shall  issue  an  or- 
der to  the  clerk  and  sheriff  to  draw  sixteen  names  from 
the  jury  hox,  as  in  other  cases,  and  within  two  days 
after  the  receipt  of  the  same,  they  shall  execute  the 
order,  and  the  clerk  shall  forthwith  return  it  to  the 
probate  judge,  with  a  list  of  the  names  drawn  indorsed 
thereon ;  and  the  judge  shall  issue  to  the  sheriff  a 
venire  for  the  jurors  so  drawn  to  attend  at  his  office, 
at  a  time  to  be  fixed  by  him,  and  named  in  the  writ, 
not  exceeding  ten  days  from  the  date  thereof,  which 
shall  be  served  and  returned  as  in  other  cases.  [72 
V.  71,  i  3,  4.] 

Bnttv  finding  in  favor  of  corporatiimt  etc.    [TiUe.]   This  cause 

having  Deen  continued  from ,  189—,  being  the  day  heretofore 

fixed  by  the  court  for  the  hearing  of  this  cause,  until ,  189—, 

the  date  of  this  entry,  thereupon  this  day  came  the  plaintiff  by 
its  attorneys,  and  the  defendants  having  been  duly  and  legally 
served  with  process  herein  and  appearedf  by  their  attorneys,  the 
trustees  and  executors  of  the  estate  of  J.  A.  having  also  filed 
their  answer  herein,  whereupon  this  cause  came  on  to  be  heard 
upon  the  questions  of  the  existence  of  the  corporation,  its  rights 
to  maketbe  appropriation,  its  inability  to  agree  with  the  own- 
ers of  the  property,  and  the  necessity  for  the  appropriation,  and 
the  court  having  heard  the  evidence  and  arguments  of  counsel, 
and  being  fully  advised  in  the  premises,  do  find  that  the  plaintiff 
is  a  corporation  and  has  a  legal  right  to  make  the  appropriation 
of  the  property  described  in  the  petition  as  prayed  for ;  that  the 
plaintiff  is  unable  to  agree  with  the  owners  of  Uie  property  as  to 
the  amount  of  compensation  to  be  paid  therefor,  and  that  there 
fs  a  necessity  for  such  appropriation  as  prayed  for  in  the  peti- 
tion ;  and  the  court  proceeding  as  directed  by  statute  orders  and 
directs  that  a  jury  be  drawn  as  required  by  law,  returnable  at  a 

time  to  be  hereafter  fixed  by  the  court  [or  on  the day  of , 

at o'clock  A.  M.l 

BtUry,  impandfng  jury,  etc  [TlUe.]  This  cause  having  been 
continued  until  this  time,  the  court  orders  that  a  juryibe  drawn 
as  required  by  law,  the  clerk  and  sheriff  being  hereby  directed 
to  draw  sixteen  names  from  the  jury  box,  as  in  other  cases,  and 
within  two  days  after  the  receipt  of  this  order,  they  shall  exe> 
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cute  the  same,  and  the  clerk  shall  forthwith  return  It  to  t J.: 
court,  with  a  list  of  the  names  drawn  indorsed  thereon ;  and  a 
yenire  shall  thereupon  be  issued  to  the  sheriff  for  the  Jurors  »> 

drawn,  returnable  on  the day  of ,  189—,  at o'clock, 

A.  M.,  at  which  time  the  jury  shall  be  impaneled  and  the  trial  of 
this  cause  commenced. 

See  6  C.C.  521, 526. 

g  6423.  Separate  ownen  entitled  to  leparate  trial — 
they  hold  the  ai&rmative  on  trial.  The  owners  of  each 
separate  parcel,  ri^ht,  or  interest,  shall  be  entitled  to 
a  separate  trial  by  juiy,  verdict,  and  ludgment.  They 
shall  hold  the  affirmative  on  the  trial,  which  shall  be 
conducted,  and  evidence  shall  be  admitted,  and  billa 
of  exception  may  be  taken,  as  provided  in  civil  actions. 
[69  V.  88,  i  8,  12,  23 ;  72  v.  71,  i  1,  3.] 

The  word  **Jury''  in  $  19,  Art.  I  of  the  constitution  as  well  as 
where  it  occurs  in  other  places  in  that  instrument  means  a  jury 
of  twelve  men,  4  O.  S.  167.  Each  owner  of  distinct  property  is 
entitled  to  a  separate  trial,  4  O.  S.  308  ;  but  each  owner  of  an 
estate  or  interest  in  each  parcelwas  not,  91  U.  S.S67  (69  v.  91),  see 
4  S347n.  Municipal  corporations.  RiKht  of  additional  counsel 
to  appear  after  Jury  sworn,  19  Bull  268:  see  as  to  number  of 
counsel,  ^  2245.  Bee  generally,  82  O.  S.  219 ;  1  C.  C.  61 ;  6  JiL  621. 
527,  68L 

2  6428.  Amendmenti  allowed.  The  court  may  amend 
any  defect  or  informality  in  any  of  the  proceedings 
authorized  or  required  by  this  chapter,  or  cause  new 
parties  to  be  added,  and  direct  such  further  notice  to 
be  given  to  any  party  in  interest  as  it  deems  proper. 
[69  V.  88,  i  17. 1 

{  6484.  Time  of  triala — a^joummenti,  disohar^  of 
Juriei.  The  court  m&y  direct  the  order  and  fix  the 
time  of  the  several  trials ;  may  adjourn  or  continue 
any  trial  for  the  purpose  of  obtaining  proper  service 
upon  any  property  owner,  or  when  deemea  necessary 
for  the  proper  and  convenient  trial  of  the  several 
cases ;  and  may  dischurge  any  jury,  and  cause  other 
juries  to  be  impaneled,  as  provided  in  this  chapter. 
[72  V.  72,  i  3.] 

{  6425.  How  panel  to  be  filled:  Jurors  to  be  inter- 
rogated by  oourt.  When,  by  reason  of  non-attend- 
ance, sickness,  or  other  cause,  any  of  the  sixteen  per- 
sons are  not  present  and  in  condition  to  serve  as 
jurors,  the  judge  shall  order  the  sheriff  to  fill  the 
vacancies  with  talesmen;  and  when  the  list  of  six- 
teen is  full,  the  judge  shall  call  upon  each  separately , 
beginning  with  the  first  named  on  the  list,  to  take  his 
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place  in  the  jury  box,  and  shall  personall]^  inquire  of 
each,  as  called,  whether  he  is  interested  in  any  way 
in  any  of  the  property,  rights,  or  interests  sought  to 
be  appropriated,  or  in  the  corporation  which  filed  the 
petition,  either  as  owner,  stockholder,  agent,  attorney, 
or  otherwise ;  and  if  such  person  answer  in  the  affirm- 
ative, or  if  it  be  shown  to  the  judge,  bv  satisfactory 
evidence,  that  he  is  so  interested,  he  shall  be  excused 
from  serving  on  the  jury,  and  the  next  person  on  the 
list  shall  be  called,  and  interrogated  in  like  manner ; 
and  if  the  list  of  sixteen  be  exhausted  before  a  proper 
jury  of  twelve  men  is  taken  and  accepted  therefrom, 
the  judge  shall  order  the  sheriff  to  fill  the  remaining 
vacancies  in  the  jury  box  required  to  make  up  the 
number  of  twelve,  with  talesmen,  who  shall  be  inter- 
rogated as  herein  above  provided.    [72  v.  73,  {  4.] 

J  6426.  Challenge  to  jurorg  and  how  vaoanciei  filled. 
When  the  jury  box  is  filled  with  twelve  disinterested 
j'urors,  the  owners  of  the  property  which  is  the  sub- 

1'ect  of  the  trial,  jointly,  and  the  petitioner,  shall  each 
lave  the  right  to  two  peremptory  challenges,  and  to 
challenge  for  cause ;  and  all  vacancies  arising  in  the 
jury  from  challenge,  or  otherwise,  shall  be  mled  by 
talesmen  having  the  qualifications  prescribed  in  the 
last  section,  to  be  ascertained  as  therein  provided. 
[72  V.  73,  i  4.] 

i  6427.  Oath  to  be  adminiBtered  to  jury.  When  the 
jury  is  filled,  the  probate  judge  shall  administer  to 
them  the  following  oath:  ''You,  and  each  of  you, 
do  solemnly  swear  that  you  will  justly  and  imparti- 
ally assess,  according  to  your  best  judgment,  the 
amount  of  compensation  due  to  the  proper  owners  in 
the  cases  which  will  be  brought  before  you  in  this 
proceeding,  by  reason  of  the  appropriation  of  their 
property  described  in  the  petition,  to  the  use  of  [here 
name  the  corporation],  in  the  proceeding  now  pend- 
ing, irrespective  of  any  benefit  from  any  improvement 
proposed  by  such  corporation;  and  you  do  further 
swear  that  you  will,  in  assessing  any  damages  that 
may  occur  to  such  property  owners,  by  reason  of  the 
appropriation,  other  tnan  the  compensation,  further 
ascertain  how  much  less  valuable  the  remaining  por- 
tion of  said  property  will  be  in  consequence  of  such 
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appropriation ;  this  you  swear  as  you  shall  answer  to 
God.'^  [72  V.  73,  i  6.] 

8co  $  6iU  n  Benefits. 

2  6428.  The  form  of  writ  to  ihoriff.  The  probate 
judge  may,  upon  motion  of  either  party,  issue  the 
following  writ  to  the  sheriff,  to  wit:  **To  the  thtriff 
of couTtty:  You  are  hereby  commanded  to  con- 
duct the  twelve  jurors  named  in  the  panel  to  this 
writ  annexed,  to  view  the  property  or  premises 
sought  to  bo  appropriated  b  v  [nere  state  the  name  of 
the  corporation],  and  ownecl  by  [here  state  the  name 

of  the  owner  or  owners],  on ,  the 

day  of ,  then  and  there  to  view  the  premises 

or  property  aforesaid^  [in  the  presence  of  A.  B.  on  tho 
part  of  the  corporation  aforesaid],  and  C.  D.  on  tho 
part  of  the  owner,  appointed  by  this  court,  and  you 
shall  make  return  of  the  manner  you  have  executed 

this  writ  to  this  court,  on  the day  of ,  A. 

D. ."    The  writ  shall  be  signed  by  the  probate 

judge,  and  certified  under  his  seal  of  office.  [69  v. 
88, 1  9.] 

10  Bull.  858;  $  6414  n.  Evidence. 

9  6420.  Judge  mnst  deliver  to  eheriff  dbsoription  of 
property — may  appoint  persons  to  be  present  at  view— 
oertiifloate  of  sheriff— expense  of  view— no  evidenoe  given 
thereon.  The  judge  shall  also  deliver  to  the  sheriff  a 
copy  of  that  part  of  the  petition  containing  a  separate 
dos<M*iption  of  each  parcel  of  proncrty,  and  rignts  or 
interests  sought  to  be  appropriatea  within  the  county, 
which  the  jury  is  required  to  view;  he  may  appoint^ 
to  be  present  at  the  view,  the  two  persons  named  in 
the  writ;  and  the  sheriff  who  is  to  execute  the  writ 
shall,  by  a  special  return  upon  the  same,  certify  under 
his  hand  that  tho  view  has  been  made  according  to 
the  command  thereof.  The  expenses  of  taking  the 
view  shall  be  taxed  in  the  bill  of  costs,  and  no 
evidence  shall  be  given  on  either  side  at  the  taking 
thereof.    [69  v.  88,8  9.] 

{ 6480.  Witnesses  may  be  examined  before  jnry. 
Witnesses  may  be  examined  before  the  jurv  aft^  its 
return  to  the  court;  but  if  more  than  three  wit- 
nesses be  examined  by  either  party,  on  the  same 
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point  in  the  same  case,  the  judge  may  tax  the  coetB 
of  such  additional  witnesses  to  the  party  calling 
them.    [69  v.  88,  8  9.] 

Seo  $  64U  n.  Evidence.    8  C.  C.  2SL 

§  6481.  Wlien  a  itmotiire  is  partly  on  land  sought  to 
be  appropriated.  When  a  building  or  other  structure 
is  situated  partly  upon  land  sought  to  be  appropri- 
ated, and  partly  upon  adjoining  land,  and  such  struc- 
ture can  not  be  divided  upon  the  line  between  such 
two  tracts  of  land  without  manifest  injury,  the  lury, 
in  assessing  the  compensation  to  any  owner  of  the 
lands,  shall  assess  the  value  of  the  same  exclusiye  of 
the  structure,  and  make  a  separate  estimate  of  the 
value  of  the  structure ;  the  owner  of  the  structure 
may  elect  to  retain  the  ownership  of  the  same,  and 
to  remove  it,  or  accept  the  value  thereof  as  esti- 
mated by  the  jury;  if  ne  fail  to  make  such  election 
within  ten  days  from  the  date  of  the  report  of  the 
jury,  or  within  ten  days  from  the  termination  of  the 
cause  in  any  higher  court  to  which  it  may  be  taken, 
he  shall  be  deemed  to  have  elected  to  retain  and  re- 
move the  structure;  but  if  he  elect  to  accept  the 
value  of  the  structure,  the  title  thereto^  shall  vest  in 
the  corporation  making  the  appropriation,  which 
shall  have  the  right  to  enter  upon  the  land  for  the 
purpose  of  removing  the  stmctare  therefrom.  [73 
V.  210,  i  1.] 

See  3  6414,  CfompemcUion,  etc.  Special  benefits,  9  Ball.  253. 

§  6482.  Yerdiet-Motion  ftir  new  trial— Oonflnnail  1o»  of 
verdict.  The  jury  shall  render  its  verdict  in  writ- 
ing, signed  by  the  foreman,  to  the  judge,  who  shall 
cause  it  to  be  entered  of  record ;  ana  unless  for  good 
cause  shown,  upon  motion  to  be  filed  within  ten 
days  after  the  verdict  is  rendered,  a  new  trial  be 
granted,  the  judge  shall  enter  a  judgment  confirm- 
mg  such  verdict.    [72  v.  71,  §  10.] 

Fcmn  of  verdicL  [TlUe.]  We,  the  jnry  impaneled  and  iworn 
in  this  proceeding  doJind  and  assess  compensation  and  damages 
to  be  paid  by  the  C,  R.  and  B.  company  plaintiff,  br  reason  of 
the  appropriation  of  said  property  to  its  nse,  and  in  the  case 
snbmitted  to  us  as  follows :  We  find  the  fair  market  value  of  the 

land  and  improyement  as  described  in  the  petition  to  be  8 . 

To  the  owners  of  the  real  estate  described  in  the  petition  we 
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assesi  compensation  for  land  taken  S .    For  buildings  and 

improTements  thereon,  $ .    To  the  lessees  for  their  Interest 

in  the  unoxpired  lease  the  sum  $ ,  said  sum  having  been  de- 
ducted from  the  gross  sum  which  we  find  to  be  the  value  for 
the  land  and  Improvements  thereon.  To  the  lessees  for  dim- 
inution in  value  of  fixtures  when  removed  I .     We  make 

said  assessments,  Irrespective  of  any  benefit  to  the  owner  from 
any  improvement  proposed  by  said  corporation. 

,  Foreman. 

EhUry  confifTning  verdict  and  owermling  moHon  for  new  trial. 
Title.)  This  day  came  the  parties  by  their  attorneys,  and  the 
urv  having  assessed  the  total  compensation  to  be  paid  by  the 

Walntifi"  as  appears  of  record  herein,  and  the  defendant, ^ 

lavIng  elected  to  take  the  valuation  fixed  by  the  Jury  for  the 
structure,  to  wit:  $— -,  thereupon  this  cause  came  on  to  be 

heard  upon  the  motion  of  the  defendant, ,  to  set  aside 

the  verdict  of  the  jur>'  and  for  a  new  trial  herein,  and  was 
argued  by  counsel  On  consideration  whereof  the  court  find 
that  said  motion  is  not  well  taken  and  the  same  is  hereby 
overruled,  to  which  decision  of  the  court  and  overruling  of 

said  motion  the  said  excepted  and   his  exceptions  arc 

entered  of  record.  And  the  court  havinfr  examined  the  pro- 
ceedings herein  and  the  same  being  in  all  respects  regular  and 
proper,  it  is  ordered  by  the  court  that  judgment  be  entered  upon 
saiu  verdict  as  requii^  by  law.  It  is  therefore  ordered  and  ad- 
judged that  said  proceedings  and  the  verdict  be  and  the  same 
are  nereby  approved  and  confirmed  and  that  said  plaintiff  cor- 

E oration,  npon  payment  within  thirty  days  from  the  entry 
ereof  of  the  said  sum  of  $ ,  the  amount  of  said  verdict,  aud 

costH  herein  taxed  at  % ,  to  the  owners  of  said  property  as 

hereinafter  described,  or  deposit  of  the  same  with  the  court  for 
the  use  of  said  owners,  shall  be  entitled  to  take  poHsession  of 
and  hold  and  use  the  property,  rights  and  interests  of  the  de- 
fendants and  each  of  them  so  appropriated  for  the  uses  and 
purposes  for  which  the  appropriation  was  sought,  as  set  forth  in 
the  petition,  said  property  being  described  as  follows,  namely: 
[dacribe  iL\  And  upon  such  payment  or  deposit  an  order  may 
issue  to  the  sheriff  of county  to  put  the  plaintiff  in  posses- 
sion of  said  premises.  And  it  is  considered  by  the  court  that 
the  plaintiff  pay  the  costs  of  this  proceeding  taxed  at  %—  \oTy 

if  necessary,  proceed  as  follows :  It  being  made  to  appear  that 

nnd ,  defendants  herein,  have  each  waived  the  issuing  of 

summons  and  entered  their  appearance  herein  and  filed  their 
answer  and  cross-petition  settinglorth  their  mortgage  lien  against 

said  premises,  and  the  city  of has  filed  its  cross-petition 

herein  setting  forth  its  lien  ifor  the  improvement  of  said  

street,  it  is  ordered  that  this  cause  be  continued  for  further 
hearing  upon  the  rights  of  the  several  parties  hereto  upon  dis- 
tribution of  the  money  paid  into  court  as  aforesaid.   To  all  of 

which  findings,  orders  and  Judgment  of  the  court,  the  said 

excepts,  and  thereupon  the  said  • filed  his  motion  to  vacate 

and  set  aside  the  same  and  to  set  aside  this  entire  order  and 
judgment,  which  motion  was  submitted  to  the  court,  upon  con- 
sideration whereof  the  court  overrule  said  motion.  To  aU  oi 
which  the  said excepts.] 
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^otef.— There  must  be  Judgment  on  the  verdict  Isefore  jxyssen- 
slon  can  be  taken,  38  O.  9.  32.  A  Judtnnent  entered  confirming 
the  yerdlct  under  this  section  after  the  overruling  of  a  motion 
for  a  new  trial  is  the  final  judgment  mentioned  in  §6437  and 
proceedings  in  error  may  be  prosecuted  to  reverse  the  same  be- 
fore the  amount  of  the  verdict  has  been  paid  or  deposited  under 
2 6433,  4  C.  C.  49;  6  C.  G.  862.     See 6  C.  C.  62L 

{  6488.  When  and  how  corporation  may  have  poiett- 
ion.  Upon  payment  to  the  party  entitled  thereto,  or 
deposit  with  the  prohate  judge,  of  the  amount  of  the 
verdict  and  such  costs  as  have  lawfully  accrued  in 
the  case  up  to  the  time  against  the  corporation,  the 
corporation  shall  he  entitled  to  take  possession  of, 
and  shall  hold,  the  property,  rights  or  interests  so 
appropriated,  for  the  uses  and  purposes  for  which  the 
appropriation  was  sought,  as  set  forth  in  the  petition, 
and  the  judge  shall  enter  of  record  an  order  to  that 
effect,  and  if  necessary,  proper  process  shall  be  issued 
to  place  the  corporation  in  possession  thereof.  [72 
V.  71,  i  10.] 

Bintry  of  payment  of  amount  of  verdict,  etc  [Title.]  Th\R  day 
came  the  platntlfT,  the  C,  R.  A  B.  Company,  a  corporation  under 
the  laws  of  Ohio  and  Kentucky,  by  its  attorney,  and  pays  into 

court  and  deposits  with  the  Judge  of  this  court  the  sum  of 

dollars,  the  amount  of  the  verdict  of  the  ;ury  herein  and  pays 
the  costs  of  this  action,  and  thereupon  it  is  considered  ordered 
and  adjudged  that  the  plaintifT,  the  C,  R.  &  B.  Company,  be  en- 
titled to  the  possession  of  and  to  hold,  use  and  enjoy,  the  real 
estate,  property,  rights  and  interests  of  the  defendants  and  each 
of  them  in  and  to  the  real  estate,  property  and  rights  appropri- 
ated horeiti  to  the  uses  of  plaintiff  as  set  forth  in  thft  petition  and 
deecrlbed  as  followi :  Ideterlbe  «,]  and  a  writ  or  order  may  isRue 

on  the  application  of  plaintiff  directed  to  the  sheriff  of 

county,  Ohio,  to  put  the  plaintiff  in  possession  of  said  premises. 
[To  all  of  which  the  defendants ,  excepts.] 

Order  of  dittrUmtion.    [TUU.\    This  proceeding  came  on  this 

day  to  be  heard  upon  the  application  of for  distributipn  of 

the  deposit  of  ^ —  made  by  the  plaintiff,  and  the  court  being 
fully  advised  in  the  premises,  find  that  there  is  due  to  -—  and 
^^upon  their  mortgage  described  in  their  answer  and  cross- 
petition,  including  interest  thereon  at  five  per  cent,  per  annum 

from ,  im—,  to ,  189—,  the  date  of  the  entry  hereof,  the 

sum  of  9 ,  which  is  the  first  and  best  lien  upon  said  premises 

and  said  fund,  after  paying  the  assessment  to  the  citv  of  -—, 

and  the  court  further  find  that  there  is  due  to  the  city  of ,  for 

the  unpaid  assessment  on  all  the  premises  frontinfi;  on street, 

the  sum  of  8 ,  which  is  the  first  and  best  lien  upon  said 

premises  and  said  fund,  and  the  court  find  that  the  residue  of 
said  fund,  viz :  $ ,  belongs  to  the  defendant, .  It  is  there- 
fore considered  and  ordered  by  the  court,  that  the  clerit  of  this 

court  pay  out  of  said  fund  of  $ ,  1st.  To  the  city  of .or  its 

solicitors  the  sum  of  t—.    2d .  To  the  defendants ,  ana . 
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npon  tbeir  cancelling  the  mortgage  held  by  them,  the  snm  of 
$ ,  and  3d.  To ,  or  his  attorneys  of  record  therein^  tiie  res- 
idue of  said  fund,  yi4:  f . 

After  Bach  deposit  the  title  passes,  and  no  refusal  on  the  part 
of  the  owner  or  protest  will  constitute  the  condemning  party  a 
trespasser,  4  O.  eT  685.  Rights  of  lessee  to  compensation  where 
a  municipal  corporation  did  not  take  noasession  until  the  lease 
expired,  41  O.  S.  GOO;  see  88  O.  S.  32 ;  6  C.  C.  962. 407. 

2  6434.  When  and  how  oorporation  may  abandon  pro- 
ceeding. The  corporation  may  abandon  any  caoe  or 
proceeding  after  paying  into  the  court  the  amount  of 
the  defendant's  costs,  expenses,  and  attorney  fees,  as 
found  by  the  court.  If  the  corporation  fail  in  any 
case  to  make  i>ayment  or  deposit  as  provided  in  the 
})receding  section,  within  thirty  days  after  confirma- 
tion of  the  verdict,  the  probate  judge,  on  motion  of 
the  party  entitled  to  such  payment,  to  be  filed  within 
ten  days  after  the  expiration  of  said  thirty  davs, 
shall  enter  an  order  directing  the  corporation  to  make 
such  payment  or  deposit  within  thirty  days  after  the 
date  of  such  order;  and  unless  such  corporation, 
within  said  thirty  days,  make  such  pavment  or  do- 
posit,  it  shall  be  held  and  considered  to  have  thereby 
abandoned  the  property,  rights  or  interests  so  appro- 
priated, and  all  claims  thereon  under  its  proceeding, 
and  the  judge  shall  issue  an  order  to  that  effect;  the 
]ud^  shall  also  enter  a  Judgment  against  the  corpor- 
ation, and  in  favor  of  the  party  entitled  to  such  pay- 
ment, for  such  amount  of  expenses,  including  time 
spent,  and  attorney  fees  incurred  by  him  in  the  pro- 
ceeding, as  the  court,  upon  the  evidence  offered  in 
that  behalf,  deems  just  and  reasonable,  for  which 
execution  may  be  issued  against  the  corporation, 
and  the  directors  of  the  corporation,  individually, 
shall  be  liable  upon  such  judgment,  and  may  be 
made  parties  thereto  by  action.    [72  v.  7 1 ,  2  10.] 

See  2  8414,  n. 

{6435.  When  action  may  ha  brought  tor  ooets  and 
expenieg.  If  such  judgment  be  not  satisfied  within 
thirty  days  after  the  rendition  thereof,  or  if  the 
party  entitled  thereto  be  not  satisfied  with  the 
amount  thereof,  such  party  shall  have  a  right  [of 
action]  against  the  petitioner  for  his  expenses  aiore- 
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Baid,  incipding  time  spent,  and  attorney  fees,  and 
also  for  his  expenses,  including  reasonable  attorney 
fees,  incurred  m  prosecuting  such  action ;  but  the 
action  shall  be  brought  within  six  months  i^r  the 
rendition  of  the  judgment  in  the  probate  court. 
[72  V.  71,  {  10.] 

2  6486.  ITew  trial.  Proeeedings  tlkerton-  Cotta.  *A 
new  trial  shall  be  granted  for  cause  onl^,  shall  take 
place  in  the  same  court  where  the  first  trial  was  bad, 
and  shall  be  conducted  in  accordance  with  the  pro- 
visions of  this  chapter  for  the  first  trial,  so  far  as  tney 
are  applicable ;  and  upon  the  granting  of  the  motion 
for  a  new  trial,  if  the  amount  of  the  first  verdict  has 
been  paid  into  court,  the  probate  judge  shall  retain 
the  same  until  the  final  termination  of  the  second 
trial;  but  if,  upon  the  new  trial,  the  verdict  of  the 
jury  exceed  the  amount  of  the  first  verdict,  the  cor- 
;>oration  sliall  pay  the  amount  of  the  first  verdict,  to- 
gether with  the  excess,  to  the  owner  of  the  property , 
and  if  the  verdict  upon  the  second  trial  be  less  than 
that  of  the  first,  the  probate  judge  shall  repay  to  the 
corporation  the  difference.  If  a  new  trial  be  granted 
at  the  instance  of  the  owner  of  the  property,  and  the 
verdict  of  the  jury  be  the  same  or  less  in  amount 
than  that  first  rendered,  the  owner  shall  pay  the 
whole  costs  of  the  second  trial;  and  if  it  be  more 
than  that  first  rendered,  the  costs  of  the  second  trial 
shall  be  paid  by  the  corporation.    [69  v.  88, 2  HJ 

2  6437.  Petition  in  error  may  be  filed  by  either  party 
in  oommon  pleat,  when.  When  oorporation  may  enter  on 
land  notwithitanding.  Either  party  may  file  a  petition 
in  error  in  the  court  of  common  pleas  of  the  proper 
county,  within  thirty  days  from  the  rendition  of  the 
final  judgment  in  the  probate  court,  and  the  proceed- 
ings in  error  shall  be  conducted  as  in  civil  actions; 
but  the  corporation  may,  on  the  rendition  of  the  final 
judgment  in  the  probate  court,  pay  into  said  court 
the  amount  of  the  judgment  for  compensation  and 
costs  therein  rendered,  and  proceed  to  enter  upon 
and  appropriate  the  property,  notwithstanding  the 
pendency  of  the  proceedings  in  error.  [69  v.  88,  J  12.] 

Limitation  of  thirty  days  applies  to  proceediiiKs  by  or 
ai^ainst  tbe  owner  and  need  not  be  pleaded,  85  0. 8.  S47 ;  eee  19 
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O.  8.  279.  Limitation,  (15  days.  Act  1852)  is  not  by  implication 
snpereeded  by  i  6723.  10  O.  S.  26.  Common  pleas  can  not  ren  ■ 
(lor  Jlnal  Uidffment  on  error  from  probate  court,  35  O.  S.  247. 
Under  2  6437-8  cause  may  be  retained  for  trial  and  final  judg- 
ment, ra  O.  S.  170.  Probate  judge  can  not  pending  proceedings 
in  error  retain  condemnation  money,  if  possession  has  been 
taken  by  comiMmy,  28  O.  8.  627.  Petition  In  error  can  not  be 
prosecuted  until  after  verdict  of  jury  and  judgment  under  g  6132 
confirming  It  has  been  entered,  6  C.  C.  521.  The  judgment  pro- 
vided for  in  g  64S2  is  the  final  judgment  referred  to  In  this  sec- 
tion, 4  C.  C.  49;  6  Id.  862.  Interest  from  time  possession  taken 
when  Rssesment  set  aside  and  new  one  awarded,  21 0.  S.  884.  Sec 
Beversal,  etc.,  g6414n. 

J  6438.  ProoeedingB  in  eommon  pleat  on  error.  Costs. 
If  the  court  of  common  pleas,  upon  the  hearing  of 
the  cause,  affirm  the  judgment  of  the  probate  court, 
all  the  costs  in  the  court  of  common  pleas  shall  be 
paid  by  the  plaintiff  in  error ;  and  if  it  reverse  such 
judgment,  it  shall  retain  the  cause  for  trial  and  final 
judgment,  as  in  other  cases,  which  trial  shall  be  had 
at  Uie  term  of  reversal  of  the  judgment,  unless  for 
good  cause  shown  by  either  party  the  court  ^ant  a 
continuance;  and  on  the  trial  of  the  cause  in  the 
court  of  common  pleas,  the  same  inquiry  shall  be 
made  as  to  the  interest  of  the  jurors,  and  the  same 
oath  shall  be  administered  to  the  jury  as  is  provided 
for  in  ?  6425,  6427.    [69  v.  88,  i  13.] 

Sec  Betfenalt  etc.,  {  6414  n. 

§6489.  School  lands,  how  appropriated.  When  a 
railroad  company,  incorporated  in  this  state,  has 
located  its  raUroad  through  any  part  of  reserved  sec- 
tions twenty-nine  or  sixteen,  or  through  any  part  of 
sections  granted  by  couctcss  in  lieu  of  section  sixteen, 
for  school  purposes,  and  such'  lands  remain  unsold, 
or  through  any  town  lot  or  parcel  of  ground  used  for 
or  devoted  to  school  purposes,  it  may  appropriate  so 
much  of  such  land  or  lots  as  may  be  necessary  for 
the  purposes  aforesaid;  and  service  of  the  summons 
made  on  such  trustees  or  school  officers  as  have  pos- 
session or  control  of  the  lands,  shall  have  the  same 
force  and  efiect  as  service  in  any  other  case  on  owners 
of  land  sought  to  be  appropriated.  The  money  aris- 
ing from  such  appropnation  shall  be  disposed  of  bv 
such  trustees  or  school  officers  in  accordance  with 
law.    [69  V.  88,  J  14.] 


491  APPROPRIATION  OF  PBOPfiRTT.      26440-6441 

See  g  6448.  As  the  state  held  in  many  cases  as  a  trustee  sections 
29, 16  and  lands  granted  in  lieu  of  section  16  for  ministerial  and 
school  purposes,  express  author! tv  was  given  by  thin  section  to 
appropriate  a  right  of  way  through  these  lands,  37  O.  8. 171. 

^  6440.  When  probate  Judge  interested,  proceedings  to 
be  commenced  In  common  pleas.  Special  term  of.  When 
the  probate  judge  is  interested,  cither  as  stockholder, 
director  or  otherwise,  in  a  corporation  seeking  to  ap- 
propriate private  property  to  its  use,  or  if  before  filing 
the  petition,  it  is  made  to  appear  to  thp  satisfaction 
of  a  judge  of  the  court  of  common, pleas  of  the  county 
wherein  the  action  is  sought  to  be  Drought,  that  such 
probate  judge  is  interested  either  as  owner  or  other- 
wise in  the  property  sought  to  be  appropriated,  or 
by  reason  of  sickness,  absence  or  other  incapacity  is 
and  will  be  unable  to  preside  at  the  trial,  the  pro- 
ceedings authorized  by  this  chapter  may  be  com- 
menced'in  the  court  of  cohimon  pleas  of  the  county ; 
and  in  that  case  the  proceedings  shall  conform  in  all 
respects,  so  far  as  applicable,  to  the  proyisionsof  this 
chapter,  and  all  the  powers  conferred  and  duties  im  • 
posed  thereby  npon  the  probate  court  shall  deyolve 
upon  the  court  of  common  pleas;  and  said  court  may 
make  such  orders  and  direct  such  proceedings  to  be 
had  as  may  be  necessary  to  do  full  justice  between 
the  parties  according  to  the  true  spijit  and  intent  of 
this  chapter ;  and  after  final  judgment  the  corporation 
may,  on  depositing  the  amount  of  the  judgment  and 
costs  assessed  in  said  court  wUh  the  clerk  thereof, 
be  entitled  to  enter  into  possession  of  the  property 
sought  to  be  appropriated.  Jn  oaee  such  court  is  not 
in  session  when  the  proceedings  are  commenced 
therein,  nor  on  the  day  fi)ced  for  the  mquirv  and 
assessment  of  compensation,  a  special  term  tnereof 
shall  be  held  in  the  same  manner  as  provided  in 
ij  2239  of  said  statute.    [88  v.  281  ;  80  v.  218.1 

j»  O.  S.  82,  38. 

{  6441.  Court  to  appofni  a^won^ey  for  party  abienc  cr 
under  difability .  When  a  party  in  interest  is  unknown, 
or  his  residence  is  unknown,  and  when  service  has 
been  made  by  publication,  and  the  party  has  not  ap- 
peared in  the  proceedings  by  agent  or  attorney,  or 
when  such  party  in  interest  is  under  any  legal  disa- 
bility, and  has  no  legal  guardian,  or  trustee,  within 
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the  county  where  the  action  is  brought,  the  court 
shall  appoint  some  competent  attomejr  to  attend  up- 
on the  proceedingSi  and  protect  the  rights  and  inter- 
ests of  such  partv ;  and  the  court  shall  nx  the  amount 
of  the  fees  of  the  attorney  for  such  service,  which 
shall  be  payable  out  of  any  money  paid  on  the  judg- 
ment rendered  in  such  case  for  property  appropriated. 
[69  V.  88,  i  16.] 

i  6442.  Conllioting  olaimi  not  to  be  pauod  upon. 
When  there  are  diverse  or  conflicting  claims,  legal  or 
equitable,  to  tfie  real  estate,  or  any  interest  therein, 
sought  to  be  appropriated  under  the  provisions  of 
this  chapter,  the  jury  or  court  shall  not  pass  upon  the 
same  in  the  proceedings  for  appropriation,  but  such 
claims  shall  be  reserved  for  adjudication  as  herein- 
after provided.    [69  v.  88,  {  18  ] 


Action  brought,  iaane  Joined,  neither  party  being  in  poeees' 
sion  is  triable  Dv  court  without  Jury,  41  O.  S.  606;  and  either 
party  may  appeal  from  adverse  final  Judgment  of  common  pleas. 
Id.    Rights  of  remainderman,  4  0.  C.  89^  402.     Oomt  may  de- 


termine title  when  neither  party  demand  Jury,  48  0. 8.  SM. 

{  6448.  Conflictixig  olaimi  adjudieatod  in  oommon 
pleat— petition  tberefor — diipoiition  of  fand.  Upon  the 
payment  of  the  money  into  court  by  the  corporation, 
a  party  claiming  a  legal  or  equitable  interest  in  the 
propertjT,  or  the  money  arising  therefrom  by  such  ap- 
propriatiout  mav  file  his  petition  in  the  court  of  com- 
mon pleas  of  the  proper  county,  making  the  other 
claimants  to  the  property  or  money  parties  thereto, 
setting  forth  the  facts  on  which  the  claim  is  founded, 
the  fact  of  the  appropriation  of  the  property,  the 
amount  of  money  so  paid  in  therefor,  and  such  other 
facts  as  are  proper  to  enable  the  court  to  hear  an<l 
determine  the  matter  between  the  claimants :  and  the 
court  shall  forthwith  appoint  some  master  of  the  court, 
or  other  suitable  person  selected  by  the  parties,  to 
hold  and  safely  keep  such  fund,  or  invest  tne  same  in 
the  manner  the  court  shall  direct,  after  hearing  the 
parties;  and  such  fund  shall  thenceforth  represent 
the  land,  and  the  interests  therein,  and  be  subject  to 
the  control  of  the  court  having  jurisdiction  of  the  case, 
bv  orders  entered  in  the  action,  according  to  the  rights 
o!  the  parties  to  the  land  or  fund,  as  from  time  to  time 
the  court  may  determine.    [69  v.  88,  2  19.] 
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2  6444.  Buoh  prooeeding  a  oivil  MUon.  Such  pro- 
ceeding in  the  court  of  common  pleas,  shall  be  con- 
sidered and  held  to  be  a  ciyil  action ;  and  the  conflict- 
ing claims  of  parties  to  the  fund  aforesaid  shall  be 
determined  by  the  court,  or  by  a  jury  trial,  according 
as  the  claim  is  equitable  or  legal,  in  tne  same  manner 
as  if  the  land  had  not  been  converted  into  money. 
[69  V.  88, 8  20.] 

i  6446.  Unflnithed  road  bed  of  railroad  company  may 
be  oondemned.  Prooeedinge  tberein — anewer  of  defondant 
eompany — lenrioe  by  pubUeation.  Any  railroad  corpo- 
ration of  this  state  may  condemn  and  appropriate  to 
its  own  use  the  interest  and  easement  in  and  quiet 
title  to  any  unfinished  road  bed,  or  i>art  thereof,  lying 
within  the  state,  and  on  the  line  of  its  proposed  road, 
owned  or  claimed  by  any  other  railroad  company  or 
companies,  person  or  persons,  partnership  or  corpora- 
tion, when  such  road  bed,  or  part  thereof  has  re- 
mained, or  shall  hereafter  remain,  in  an  unfinished 
condition,  and  without  haying  the  ties  and  iron 
placed,  and  continued  thereon  for  the  period  of  five 
years  or  more,  immediately  preceding  the  commence- 
ment of  proceedinss  to  condemn  or  appropriate  the 
same  as  herein  autnorized,  and  every  such  company 
or  companies,  person  or  persons,  partnership  or  cor- 
poration shall  be  made  a  party  defendant  to  such  pro- 
ceedings to  condemn  or  appropriate  the  same,  and 
shall  l^  required  to  answer  tnerein  setting  forth  fully 
its  or  their  title  to  or  interest  in  such  road  bed,  or 
part  thereof  so  sought  to  be  ai>propriated  or  con- 
demned, if  any,  it  or  thev  may  claim,  to  which  answer 
the  plaintifiT  shall  plead  issuably,  unless  it  admit  the 
validity  of  the  defendants  claim ;  and  in  such  case  if 
such  defendant  be  a  non-resident  of  this  state,  or  a 
foreign  corp<)ration,  service  of  summons  may  be  made 
by  publication  under  subdivision  3  of  {  5048  of  the 
Revised  statutes  of  Ohio,  and  that  the  terms  company 
or  companies,  as  used  in  this  chapter,  shidl  be  neld 
to  embrace  also  person  or  persons,  partnership  or  cor- 
poration as  used  in  this  section.    [79  y.  65.] 

ThiB  Uwt  amendment  waa  passed  April  6, 1882.  and  took  effect 
May  5, 1882.  This  section  does  not  apply  to  ordinary  appropri- 
ations by  railroad  company.  4  C.  C.  198. 
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2  6446.  Judgment  and  oosti  in  tnoh  caie — when  jury 
to  determine  amonnt  of  compensation.  Wb^nitis  de- 
termined by  the  court,  upon  issue  of  law,  or  by  the 
jury  upon  issue  of  fact,  or  by  the  admission  of  the 
pleadings,  or  by  reason  of  foilure  to  plead  that  any 
such  company  assertine  such  ownership  or  claim  is 
not  entitled  thereto,  judgment,  including  costs,  shall 
be  rendered  accordingly ;  but  when  it  in  like  manner 
is  determined  that  any  such  company  has  an  interest 
in  Buch  road-bed,  or  part  thereof,  so  sought  to  be  ap> 
propriated,  the  jury  shall  determine  and  state  the 
amount  of  compensation  due  to  such  companjT)  ac- 
cording to  law,  on  account  of  the  appropriation  of 
such  interest.    [72  v.  71,  J  9.] 

{  6447.  In  what  oonrts  ench  prooeedinge  may  be  oonu 
meneed  and  how  condncted — ease  may  be  taken  ont  of  ita 
order :  prooeedingi  in  error — provieions  as  to  viewers  not 
to  apply — sworn  statement  of  president  of  Intention  to 
complete  road— 35  per  cent,  of  cost  of  completion  to  bt 
expended  within  a  year^words  "road-bed**  hiclnde  what. 
Proceedings  under  this  act  may  be  commenced  in  the 
probate  court,  the  court  of  common  pleas  or  the  sup- 
erior court  of  any  county  in  this  State  in  which  such 
road-bed  or  part  thereof  so  sought  to  be  appropriated 
or  condemned  may  be  situated ;  all  or  i>art  only  of 
such  road-bed,  within  this  State  may  be  included  in 
one  proceeding,  and  when,  such  proceeding  is  com- 
menced in  the  court  of  common  pleas  or  superior 
court,  the  same  proceeding  shall  be  had  as  is  prescribed 
in  this  chapter  tor  the  conduct  of  the  same  m  thejpro- 
bate  court,  so  far  as  the  same  may  be  applicable  to 
such  common  pleas  or  superior  court,  and  ndt  ex- 
cepted in  this  section,  and  the  case  shall,  on  motion, 
be  taken  out  of  its  order  by  the  court  or  by  any  re- 
viewing court  and  determined  without  any  unneces- 
sary delay ;  and  proceedings  in  error  to  such  common 
pleas  or  superior  courts,  may  be  commenced  directly 
in  the  supreme  court,  but  the  provisions  of  this  chap- 
ter as  to  viewers  shall  not  apply  to  appropriations 
authorized  by  such  sections,  and  when  any  railroad 
corporation  shall  commence  proceedings  under  this 
act,  the  president  of  said  corporation  shall  make,  sub- 
scribe and-  file  in  the  court  where  any  such  proceed- 
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ing  is  had,  a  statement  under  oath,  declaring  that  it 
is  the  bona  fide  intention  of  said  corporation  to  com- 
plete and  operate  a  ndhroad  on  the  road-hed  so  sought 
to  he  appropriated ;  and  if  said  corporation  shall  for 
a  period  of  one  year  after  it  shall  have  acquired  right 
to  occupy  the  road-hed,  fail  to  expend  in  and  about 
the  completion  of  a  railroad  thereon  a  sum  equal  to 
twenty-nve  per  centum  of  the  total  cost  of  complet- 
ing the  same,  to  he  estimated  hy  the  commissioner 
of  railroads  and  telegraphs,  then  and  in  such  case  the 
said  road*bed  shall  he  open  to  appropriation  and  con- 
demnation under  this  act  hv  any  other  railroad  cor- 
poration. The  words  road-bed  used  in  this  act  shall 
he  held  to  include  right  of  way,  depot  grounds  and 
other  easements  connected  therewitn,  and  it  shall  be 
sufficient  in  the  petition  and  proceedings  under  this 
act  to  designate  the  road-hed  as  the  road-hed  of  the 
railroad  corporation  by  which  the  route  of  the  road 
was  located  and  established  with  the  terminal  noints 
within  which  appropriation  is  sought.  [79  v.  65.] 

This  laBt  amendment  was  passed  April  5, 1882,  and  took  efiiect 
May  5, 1882. 

§  6448.  When  land  owners  or  scliool  offioert  may  notiiy 
corporation  to  institute  proceedings ;  petition  on  ftdlnre  of 
corporation  to  act.  When  a  corporation,  authorized  by 
law  to  make  appropriation  of  private  property  or  the 
land  named  in  |  6439  of  this  cnapter,  has  taken  pos- 
session of,  and  is  occupying  or  using  the  land  of  any 
person,  or  the  land  mentioned  in  said  i  6439  for  any 

gurpose,  and  the  land  so  occupied  or  used  has  not 
een  appropriated  and  paid  for  hv  the  corporation,  or 
is  not  nela  hy  any  agreement  in  writing  with  the 
owner  thereof,  or  the  trustees  or  school  officers,  hav- 
ing possession  or  control  of  the  lands  named  in  said 
^  6439,  such  owner  or  owners,  or  either  of  them,  or 
said  trustees  or  school  officers,  may  serve  notice,  in 
writing,  upon  the  corporation  in  the  manner  pro- 
vided for  tne  service  of  summons  against  a  corpora- 
tion, to  proceed  under  this  chapter  to  appropriate 
the  lands,  and  on  failure  of  such  corporation  for  ten 
days  so  to  proceed,  said  owner  or  owners,  or  said  trus- 
tees or  school  officers  may  file  a  petition  in  the  prO' 
hate  court  of  the  proper  county  setting  forth  the  fact 
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of  each  use  or  occupation  by  the  corporation,  that  the 
corporation  has  no  right,  legal  or  equitable,  thereto, 
and  in  cases  of  reserved  sections  sixteen  (16)  and 
twenty-nine  (29),  or  any.part  of  sections  ffranted  by 
congress  in  lieu  of  section  16,  for  school  purpoeeiL 
named  in  {  6439,  no  right,  legal  or  equitable  derivea 
from  the  trustees  and  officers  named  therein,  that  the 
notice  provided  in  this  section  has  been  duly  served, 
that  the  time  of  limitation  under  the  notice  has 
elapsed,  and  such  other  facts,  including  a  pertinent 
description  of  the  land  so  used  or  occupied,  as  mav 
be  proper  to  a  full  understanding  of  the  facts.  Such 
owner  or  owners,  or  such  trustees  or  school  officers, 
intending  to  institute  said  proceeding,  may  demand, 
in  writing,  from  the  president  or  chief  officer  of  such 
corporation  a  specific  description  of  each  parcel  of 
land  so  used  or  occupied  without  appropriation  by  it» 
of  the  work,  if  any,  constructed  or  intended  to  be 
constructed  thereon,  and  the  use  to  which  the  same 
is  to  be  applied,  ana  upon  failure  of  said  corporation 
for  ten  days  to  furnish  the  same,  as  fully  and  com- 

fletely  as  would  be  reauired  of  it  in  proceeding  under 
6416,  the  fact  of  sucn  demand  and  failure  may  be 
alleged  in  the  petition  in  such  proceeding,  and  on  no- 
tice to  the  corporation  and  proof  thereof  being  made 
to  the  probate  judge  having  jurisdiction  of  such  ap- 
propriation, he  shall  restrain  said  corporation  from 
the  use  and  occupation  of  said  land  until  said  demand 
has  been  complied  with,  or  such  owner  or  owners,  or 
said  trustees  or  school  officers  may  cause  the  neces- 
sary surveys  to  be  made  therefor,  and  the  costs  thereof 
shall  be  taxed  to  said  corporation  in  said  proceeding. 
[80  V.  114.] 

Form  qf  petition.    [TlOe,]   Plalntiir  ms  that  he  is  the  owner 

of  the  following  described  real  estate  situated  in county, 

Ohio,  to  wit:  [Dacribe  U;\  that  the  defendant  has  taken  poo- 
sessiou  of  and  is  using  said  land  and  the  same  has  not  been  ap- 
propriated or  paid  for  by  said  corporation  nor  is  the  same  held 
by  any  sfirreement  in  writing  with  plaintiff.    Plaintiff  says  that 

on  the day  of ,  189—,  he  caused  notice  to  be  served  on 

defendant  In  writing  notifying  it  to  proceed  under  the  statute 
to  appropriate  said  land  (a  copy  of  said  notice  Is  hereto  attached 
and  made  part  hereof) :  that  more  than  ten  days  have  elapsed 
since  the  service  of  said  notice  and  said  defendant  has  failed  to 

appropriate  said  lands  [or  plaintiff  eays  that  on  the day  of 

he  demanded  from  said  corporation  a  description  of  the  land 

80  occupied  by  it  and  owned  by  him  as  required  by  law :  but 
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■aid  defendant  failed  to  furnish  such  description  though  more 
than  ten  days  have  elapsed  since  such  demand  J  Plaintin  prays 
that  such  steps  may  be  Uken  as  are  authorizea  by  law  to  appro- 
priate said  land  to  the  use  of  said  corporation  and  to  compen- 
sate plaintliT  therefor  [and  that  said  corporation  may  be  restrained 
from  the  use  or  occupation  of  said  laud  until  his  demand  for  a 
description  thereof  be  complied  with.] 

Nola.— The  word  "  land  "  in  this  section  includes  the  interest  of 
the  owner  in  a  lot  in  the  street  upon  which  such  lot  is  situated. 
4  C.  C.  187 ;  35  Bull.  2.  Where  a  railway  company  occupies  a  public 
highway  for  its  track  without  appropriating  or  otherwise  acquir- 
ing the  right  to  do  so  an  owner  of  abutting  property  haying  the  fee 
in  the  lands  covered  by  the  highway  may  proceed  uuder  this  seo- 
tlon  to  compel  the  company  to  appropriate  the  right  of  way  for 
its  road.  35  O.  8.  168.  The  owner  has  his  election  to  proceed 
under  it  6448-6450  to  recover  the  compensation  and  damages  to 
which  be  is  entitled  under  the  constitution  or  by  action  for  the 
unlawful  entry  and  possession  to  recover  the  possession  and 
damages  for  use  and  occupation.  35  O.  S.  510.  Where  land  is  taken 
by  a  railway  company  for  a  right  of  way  and  its  road  built 
thereon  with  the  consent  of  the  owner  the  company  is  In  pos- 
searion  under  an  equitable  title  and  can  not  be  compelled  to  le- 
gally appropriate  the  land  under  this  section  although  no  price 
Is  agreed  upon.  The  remedy  of  the  land  owner  Is  by  suit  to 
recover  possession  which  is  a  chose  in  action  belonging  to  such 
owner  and  does  not  pass  to  a  subsequent  vendee  by  warranty 
deed  of  the  tract  of  land,  I C.  C.  428.  If  the  owner  dies  the  right 
to  this  remedy  descends  to  the  heir  and  not  the  administrator,  50 
0. 8. 667, 678;  it  does  not  iwss  to  a  grantee  of  the  land,  61 0.  8. 
3:28,390. 

TMa  tettUm  it  not  a  violaHon  of  article  14  of  the  Constitution  of 
the  United  States,  5  C.  C.  207.  Under  this  section  one  of  tho  Ju- 
risdictional facts  to  be  averred  in  the  petition  and  proven  is  that 
the  corporation  "  has  no  right  legal  or  equitable  in  the  premis- 
es,'* otherwise  the  court  has  no  Jurisdiction  to  Impanel  a  Jurv  to 
assess  damages.  Id.  In  a  proceeding  under  sections  6448  and  6449 
by  the  owner  of  land  wrongfully  occupied  by  railway  company 
to  compel  it  to  appropriate  and  pay  for  the  land  the  measure  of 
compensation  is  tho  value  of  the  land  at  the  time  it  is  assessed 
in  the  proceeding.  49  O.  S.  326.  In  a  proceeding  by  the  owners  to 
compel  a  corporation  to  appropriate  land,  the  filing  of  a  petition 
in  error  and  the  giving  of  an  undertaking  does  not  prevent  the 
court  from  enjoining  the  corporation  from  using  or  occupying 
the  premises  after  sixty  days  from  the  date  of  the  rendition  of  the 
Judgment :  but  in  such  case  the  court  has  no  Jurisdiction  to  enjoin 
before  the  expiration  of  the  sixty  days,  5  C.  C.  207, 219.  The  right 
to  compel  appropriation  is  not  barred  by  the  lapse  of  less  than 
twenty-one  years  from  the  time  of  such  occupation  by  the  com- 
pany. The  limitation  of  two  years  contained  in  |8283  applies 
only  to  incidental  injuries  and  does  not  Include  the  remedy 
for  injuries  to  or  the  taking  of,  the  land  itself,  48  0. 8. 343.  Either 
party  is  entitled  to  a  Jury  trial  on  an  issue  of  fact,  as  to  the 
ownership  of  the  land,  but  where  no  demand  is  made  the  ques- 
tion may  be  heard  and  determined  by  the  court,  Id.  In  such 
proceeding  the  Jurisdiction  of  the  probate  court  is  not  defeated 
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by  a  denial  of  the  title  of  the  plaintiff,  Id,    Owner  haa  no  lien 


difTerent  from  other  Judgment  creditors,  87  Bull.  210. 
of  land  by  railniad  company,  yerbal  contract  with  owner  as  to 

)f  pi       " 


See  generally  26  Bull.  172,  212, 24*2. 

i  6449.  Buminoiui  in  such  case ;  Judgment  and  execu- 
tion. A  BummonB  shall  issue,  and  be  served  upon  the 
corporation,  and  thereafter  the  proceedings  in  said 
court  shall  be  conducted  to  final  judgment,  in  all  re- 
spects, as  provided  in  this  chapter ;  and  if  the  corpo- 
ration fail  to  pay  the  judgment  and  costs  awaraed 
against  it  in  the  proceeding,  the  same  may  be  collected 
by  execution  as  in  other  cases;  but  thia  section  shall 
not  be  construed  to  impair  or  lessen,  in  any  manner, 
the  right  the  owner  or  owners  or  the  trustees  or 
school  officers  named  in  i  6439  of  this  chapter  may 
have  to  proceed  against  the  corporation  as  in  all  other 
cases  of  the  unlawful  entry  upon  lands.  [80  v.  115; 
G9  V.  88,  i  21.] 

See  5  C.  G.  21  i ;  49  O.  8.  326. 

2  6460.  When  corporation  may  be  eigoined  from  oe- 
cnpying  the  land.  If  execution  issued  as  provided  in 
the  last  section  be  returned  unsatisfied,  in  whole  or  in 

f>art,  with  the  indorsement  that  no  goods  or  chattels, 
ands  or  tenements,  can  be  found  whereon  to  levy, 
or  if  the  judgment  remain  unsatisfied  for  more  thiui 
sixty  days  from  the  rendition  thereof,  the  court  may, 
by  injunction,  restrain  the  corporation  from  using  or 
occupying  the  lands  until  the  judgment  and  costs  are 
fully  paid.    [69  v.  88,  8  22.1 

An  injunction  issued  by  virtue  of  this  section  without  the 
Riving  of  an  undertaking  is  not  authorized  by  law,  5  C.  C.  207. 

g  6451.  Feei  of  wltneises,  offloen,  probate  judge — how 
coflta  taxed.  The  jurors  summoned,  and  attending  or 
serving,  in  accordance  with  the  provisions  of  this 
chapter,  shall  each  receive  the  same  fees  per  day  as 
are  provided  by  law  for  jurors  in  the  court  of  com- 
mon pleas,  and  also  five  cents  per  mile  for  each  mile 
of  the  distance  they  are  compelled  to  travel  in  tiie 
discharge  of  their  duties ;  the  witnesses  shall  be  al- 
lowed the  same  fees  and  mileage  as  are  allowed  fof 
attendance  at  the  court  of  common  pleas ;  the  sheriff 
shall  be  entitled  to  such  fees  as  he  is  allowed  by  law 
for  similar  services  in  other  cases,  but  he  shall  not  be 
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allowed  anything  in  the  way  of  poundage,  except  on 
money  made  on  execution ;  the  clerk  shall  be  entitled 
to  a  fee  of  one  dollar  and  fifty  cents  for  drawing,  and 
certifying  to  the  probate  judge,  the  list  of  jurors ;  the 
probate  jud^  shall  be  allowed  to  enter  a  charge  of 
five  dollars  in  the  cost  bill  for  each  day  occupied  in 
the  trial  of  a  cause,  in  addition  to  his  other  fees  pro- 
vided by  law ;  and  titie  whole  costs  so  taxed  shall  be 
adjudged  against  and  paid  by  the  corporation,  except 
as  provided  in  the  next  section.    [69  v.  88,  i  24.] 

g  6458.  When  costs  may  be  apportioned.  A  corpora- 
tion, by  its  proper  oflBcer,  agent,  or  attorney,  may,  at 
the  time  of  filing  the  petition  with  the  probate  judge, 
deposit  with  such  judge  such  sum  of  money,  for  each 
separate  parcel  of  property  as  it  deems  a  just  and 
equitable  comjjensation  for  the  property,  rights,  and 
interests  described  in  the  petition,  and  sought  to  be 
appropriated ;  and  when  the  final  verdict  of  the  jury 
as  to  any  parcel  of  property  does  not  exceed  the 
amount  so  deposited,  and  the  owner  has  refused, 
after  notice  of  such  deposit,  to  accept  the  same,  the 
whole  costs  of  the  proceeding  as  to  such  parcel  shall 
be  equally  divided  between  ^the  corporation  and  the 
owner  or  owners  of  the  propeVty;  and  when  the  final 
verdict  as  to  any  parcel  or  parcels  exceeds,  and  as  to 
other  parcel  or  parcels  does  not  exceed,  the  amount 
deposited,  the  probate  judge  shall  apportion  the  costs 
in  such  manner  as  he  may  deem  equitable  and  just. 
[69  V.  88,  i  24.] 

}  6453.  To  what  prooeedings  this  chapter  shall  not 
apply.  The  provisions  of  this  chapter  shall  not  apply 
to  proceedings  by  state,  county,  township,  district,  or 
municipal  authorities,  to  appropriate  private  prop- 
erty for  public  uses,  or  for  roads  or  ditches;  and 
in  all  such  cases  it  shall  be  optional  with  such 
authorities  to  pay  the  judgment  rendered  against 
them  according  to  i  6432,  or  to  pay  the  costs  and  de- 
cline to  take  the  property  sought  to  be  appropriated. 
[69  V.  88,  i  24.] 

The  provisions  of  this  chapter  are  applicable  to  Avenue  com- 
panies J8822,  Bridge  companies  28S97,  Cemetery  Association 
1 3573,  Mine  owner  for  outlet  g  297,  Hydraulic  companies  2  3568, 
Ohio  River  Bridge  Company  i  3542,  Pipe  Line  companies  g  387H, 
Railroad  companies  gf  3278,  S2S1,  8365,  Telegraph  companies 
3|  3456,  84flO,  8468,  Turnpike  or  Plank  Road  companies  j  8475, 
County  commissioners  for  turnpikes  i  4761. 
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CHAPTER  IX. 

CRIMINAL. 

§6454.  OoiioiiiT«iitjiulf41otloii  Of  probate  eoori.  The 
probate  court  shall  have  conctment  jurisdiction  with 
the  court  of  common  pleas  in  all  misdemeanors  and 
all  proceedings  to  prevent  crime  in  the  following  conn- 
ties:  Adams,  Allen,  Ashland,  Ashtabula,  Athens, 
Belmont,  Brown,  Butler,  Carroll,  Clermont,  Clinton, 
Columbiana,  Coshocton,  Crawford,  Darke,  Defiance, 
Delaware,  Erie,  Fayette^  Gallia,  Geaug^,  Greene, 
Guernsey,  Hancock,  Hardin,  Harrison,  Henry,  High- 
land, Hocking,  Holmes,  Huron,  Jackson,  Jefferson, 
Knox,  Lake  Ciwrence,  licking,  Logan,  Lorain,  Lucas, 
Madison,  Mahoning  Marion,  Medina,  Meigs,  Miami, 
Monroe.  Montgomery,  Morgan,  Morrow,  Muskingum, 
Noble,  Ottawa,  Paulcujig,  Perry,  Pickaway,  Pike.  Port- 
age, Preble,  Richland,  Koes,  Sandusky,  Scioto,  Seneca, 
Shelbv,  Stark,  Summit,  Trumbull,  Tuscarawas,  Union, 
Van  Wert,  Warren,  Washington,  Wayne,  Williams, 
Wood  and  Wyandot    [91  v.-68.] 

MUderMorun's  (8795. 

{•404a.  Traasftrtoprobatocoiirlof  exUnlnalbiislBass 
InOoyaliogaooiintf.   Btspealed,  Feb.  19, 18M.  [91  v.  34.] 

{  6465.  Proseontion  to  bo  by  information.  In  no 
prosecutions  for  crimes,  offenses,  and  misdemeanors, 
of  which  said  probate  court  shall  have  cognizance, 
shall  an  indictment  by  the  grand  jury  be  required, 
but  in  all  criminal  cases  brought  before  said  court,  the 
prosecuting  attorney  shall  immediately  file  with  said 

E rebate  court  an  information  setting  forth  briefly, 
ut  distinctly,  in  plain  and  ordinary  language,  the 
charges  against  the  accused  i)er8on,  and  on  which 
charges  such  person  shall  be  tried. 

Under  the  code  of  criminal  procedure  the  accused  ma}'  de- 
mur to  an  iBformation  when  the  facts  stated  therein  do  not  con* 
Btitute  an  offense  punishable  by  the  laws  of  this  state,  820l  8. 
24. 

{  6466.  mformatlon  slian  not  be  quashed  Ibr  onror  In 
orlsmal  omiiiiiatton.    jt  shall  not  be  lawful  for  said 


501  CRIlflNAL  PROCSDURB.  i6457-(M(iO 

court  to  quash  any  information  filed  by  the  proeecut- 
ing  attorney,  because  of  any  defect  or  error  in  the 
papers  or  proceeding  of  any  justice  of  the  peace,  or 
mayor,  before  whom  the  original  examination  in  the 
ca^  was  had ;  provided,  that  no  information  shall  be 
filed  by  any  such  prosecuting  attorney,  before  such 
judge»  for  any  ofiense  not  specified  in  the  transcript 
from  the  docket  of  such  justice  of  the  peace  or  mayor. 
[53  V.  137, 81.] 

2  64^7.  Proieontioii  may  begin  in  probate  oonrt.  The 
prosecuting  attorney  of  any  such  county  may  file  his 
information  originally  in  the  probate  court,  without 
a  preliminary  nearing  before  an  examining  court, 
upon  the  proper  affidavits  being  filed  therein,  ana 
the  judge  shau  issue  his  warrant  for  the  arrest  of  the 
defendant,  who,  when  arrested,  shall  be  taken  before 
said  judge,  and  thereupon,  if  not  discharged,  be  rec- 
ognized to  appear  at  tne  next  term  of  said  court,  or 
in  defaalt  thereof  to  be  committed  to  the  jail  of  the 
proper  county.    [53  v.  137,  §  2.] 

Ir^ormaUon.— The BtMie  of  Ohio. county,  w:  Probate  court, 

term,  in  the  year  of  our  Lord,  one  thousand  eight  hundn>(l 

and  :  I, ,  prosecuting  attorney  of  the  state  of  Ohio,  in 

and  for  said  county  of ,  now  here  in  said  probate  <?ourt  in 

and  for  said  county,  in  the  name,  by  the  authority,  and  on  \yc- 
half  of  the  state  of  Ohio  [the  proper  affidavit  being  filed  herein. 

as  required  by  law],  information  give  that ,  on  the day 

of,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  in  tbe  eonnty  and  etate  aforesaid,  did  [fure  charge  the  of- 

/€fuel,  contrary  to  the  form  of  the  statute  in  such  case  made  anil 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Ohio. 

,  Prosecuting  Attorney, county. 

See 86  O.  S.  140;  12  C.  C.  458,  461. 

{  64ft8.  Amendments.  Informations  may  be  amendtM  1 
at  any  time  before  or  during  trial,  on  such  terms  as 
said  probate  court  may  direct,  and  in  all  cases  when 
such  amendment  is  material,  the  defendant  may  elect 
to  continue  the  cause.    [55  v.  176,  2  3;  55  v.  186,  §  4] 

J  6469.  Chargei  to  be  diitinotly  read.  In  all  cases 
in  which  said  probate  court  shall  have  criminal  juris- 
diction, when  the  defendant  is  brought  before  said 
court  and  after  the  defendant  has  had  a  reasonable 
time  to  examine  the  charge  so  preferred  against  him, 
the  charge  shall  then  be  distinctly  read  to  him,  and 
he  shall  be  required  to  plead  thereto.    [83  v.  26.] 

2  6460.  Fleas.  The  defendant  may  plead — 1.  Guil- 
tv.    2.    Not  fifuiltv.    3.    A  former  iuamnent  of  con- 
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viction  or  ac^nittal  of  the  offense  charged,  which  may 
be  pleaded  either  with  or  without  the  plea  of  not 
guilty.    [55  V.  176,  8  5.]. 

See  $  7214-7256. 

{  6461.  Pleas,  how  entered  and  withdrawn.  Every 
plea  shall  be  oral,  and  shall  be  entered  on  the  minutes 
of  the  court  in  substantially  the  following  form:  If 
the  defendant  pleads  guilty,  the  defendant  pleads 
euilty  of  the  offense  charged  a^inst  him ;  if  the  de- 
fendant pleads  not  guilty,  the  defendant  pleads  that 
he  is  not  guilty  of  the  offense  charged  a^nst  him ; 
if  he  pleads  a  former  conviction  or  acquittal  (as  the 
case  may  be),  the  def&ndant  pleads  that  he  nas  al- 
ready been  convicted  or  acquitted  (as  the  case  may 
be),  of  the  offense  charged  against  him,  by  the  judg- 
ment of  the  court ,  (naming  it),  at — - — ,  (nam- 
ing the  place),  the  day  of ;  said  probate  court 

may,  at  any  time  before  judgment,  upon  a  plea  of 
guilty,  permit  it  to  be  withdrawn,  and  a  plea  of  not 
guilty  substituted.    [56  v.  176,  ?  6,  7.] 

8  6468.  Plea  of  not  guilty — evidenoe.  A  plea  of  not 
euilty  shall  be  deemed  a  denial  of  every  material  al- 
legation in  the  information ;  and  all  matters  of  defense 
tending  to  establish  a  defense,  may  be  given  in  evi- 
dence under  the  plea  of  not  guilty.    [55  v.  176,  8  8.] 

8  6468.  If  defendant  refaie  to  plead.  If  the  defend- 
ant refuse  to  answer  the  information,  a  plea  of  not 
guilty  shall  be  entered.  [65  v.  176,  ?  9;  65  v.  186,  8  0.] 

2  6464.  Judge  to  try  if  jury  not  demanded.  Upon  a 
plea,  other  than  the  plea  of  guilty,  if  the  defendant 
do  not  demand  a  trial  by  jury,  the  judge  of  said  pro- 
bate court  shall  proceed  to  try  said  issue.  [55  v.  176, 
^10;  55v.  186,  8  9.] 

This  section  is  not  unconstitutional,  4  0. 8. 57.  A  record  show- 
ing that  the  aecuKod  did  not  demaDd  a  jury  sufficientlr  shows 
a  waiver  of  the  trial  by  jury,  Id.  The  probate  court  before  the 
act  of  April  26,  1854,  had  no  power  to  impanel  a  jury  of  twelve  in 
a  criminal  caae.  The  constitution  does  not  execute  itself  and  no 
power  can  be  derived  from  common  law,  4  O.  S.  489.  Accused 
may  waive  jury,  5  O.  S,  280. 

2  6466.    When  jnry  may  be  demanded  and  trial  hj. 

Before  the  court  shall  have  received  any  testimonv 

upon  the  trial,  the  defendant  may  demand  a  trial  by 

jury,  and  upon  such  trial,  the  jury  shall  be  subject  to 


1 
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the  same  challenges  as  jurors  in  like  cases  are  now 
subject  to  in  the  court  of  common  pleas*  [55  y.  176, 
HI.] 

See  i  7267-7283 

J  6466.  How  jurj  drawn  and  Bummoned.  The  jury 
for  the  trial  of  criminal  cases  in  the  probate  court, 
shall  be  drawn  as  for  the  court  of  common  pleas,  be- 
fore or  durinff  any  term  of  the  said  probate  court,  as 
the  said  probate  court  may  order,  and  a  venire  for 
such  iury  to  attend  either  forthwith,  or  on  a  dav 
named,  shall  be  issued  by  the  said  probate  court ; 
which  venire  shall  be  served  and  returned  in  the  same 
manner  as  a  venire  from  the  court  of  common  pleas. 
[72  V.  9,  i  13.] 

2  6467.  Beoogninnees  and  transoripts,  retam  of— 
in  what  eonrt  aoenied  mnit  appear.  AU  recognizances 
which  shall  or  may  be  taken  by  any  justice  of  the 
|>eace  in  said  counties,  or  other  officers  in  said  coun- 
ties authorized  to  take  the  same,  and  all  transcripts 
of  criminal  cases  within  the  jurisdiction  of  said  pro- 
bate court,  as  defined  by  law,  mtvy  be  returned  either 
to  the  probate  court  or  the  court  of  common  pleas  of 
said  counties;  and  the  same  shall  be  returned  to  one 
or  the  other  of  said  courts  forth witli  after  the  commit- 
ment of  the  person  charged  with  the  offense,  or  after 
the  taking  of  a  recognizance  for  his  appearance  be- 
fore one  or  the  other  of  said  courts ;  and  whichever 
of  said  courts  the  same  may  be  returned  to,  or  the  ac- 
cused may  by  the  terms  of  the  recognizance  be 
reouired  to  appear  in,  the  prosecuting  attorney  may, 
at  nis  election,  proceed  in  either  of  said  courts  with 
the  prosecution,  and  the  accused  shall  be  bound  to 
appear  therein  and  answer  to  his  recognizance ;  and 
on  demand  by  the  prosecuting  attorney,  the  probate 
jnd^,  or  clerk  of  the  court  of  common  pleas^  shall 
certify  the  recognizance  and  all  other  papers  in  the 
case,  returned  to  his  court  by  the  justice  or  other 
officer,  to  the  court  in  which  the  prosecuting  attorney 
elects  to-proceed.    [55  v.  176,2  12.  76  v.  110,  2  14.] 

This  Beotion  does  not  anthorixe  the  proBecuting  attorney  to 
transfer  to  the  probate  court  a  prosecution  filed  in  the  common 
pleas,  12  G.  C.  458. 

2  6468.  Montbly  texms.  In  the  exercise  of  criminal 
jurisdiction,  the  probate  judges  shall  be  considered 
as  holding  monthly  terms,  commencing  on  the  first 
Monday  of  each  month:  provided,  that  the  county 
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commisBioners  in  any  county  where  sach  court  has 
jurisdiction,  may,  by  order  entered  on  their  journal 
and  published  for  three  successiye  weeks  in  some 
newspaper  printed  within  the  county,  fix  its  terms  at 
longer  intervals  and  in  like  manner  change  such 
order.    [56  v.  176,  {  13.] 

}  6469.  Effect  of  reoogoisanoe  and  when  aeoaied  may 
be  tried.  If  any  justice  of  the  peace  or  other  officer 
authorized  to  examine  and  hold  to  bail  any  penson, 
recognize  such  person  to  appear  forthwith  before  such 
court,  or  in  default  of  bail  commit  such  person,  and 
said  court  shall  have  adjourned  before  said  recogni- 
zance shall  have  been  entered  into  or  commitment 
made,  or  before  the  same  and  a  transcript  of  the  pro- 
ceedings shall  have  been  filed  in  said  probate  courts 
said  recognizance  or  commitment  shall  not  thereby 
become  void,  but  the  defendant  shall  be  made  to  an- 
swer at  the  next  term  of  said  court ;  and  if  said  jus- 
tice or  other  officer  shall  recognize  or  commit  as  afore- 
said, any  person  to  appear  in  said  court  at  the  next 
term  thereof,  said  court  being  in  session  at  the  time 
said  recognizance  is  entered  into  or  commitment 
made  and  a  transcript  filed,  said  recognizance  or  com- 
mitment shall  not  tnereby  become  void,  but  the  de- 
fendant, appearing  in  said  court,  may,  with  the  consent 
of  the  prosecuting  attorney,  be  tried  at  the  then 
present  term  of  said  court.    [55  v.  176,  {  14.] 

J  6470.  Compeniation  of  Judge :  feee  and  llnei  to  be 
paid  into  oounty  treasury.  The  judges  of  said  pro- 
bate courts  shs^l  be  paid  for  their  services  in  crim- 
inal cases  such  sums  as  the  commissioners  of  said 
counties  may  allow,  which  sums  shall  be  paid  out  of 
the  county  treasury  of  said  counties,  respectively, 
and  said  probate  judges  shall  not  receive  any  com- 
pensation by  way  of  ieea  in  any  criminal  businesa  of 
which  the^  have  jurisdiction ;  out  all  costs,  and  all 
fines  by  said  probate  court  imposed,  including  the  fees 
of  the  judge,  shall  be  collected  in  the  same  manner 
as  fines  and  costs  are  now  collected  by  the  court  of 
common  pleas,  and  the  same  by  said  probate  Judges 
shall  be  paid  into  the  county  treasury.    [55  v.  176  { 16.] 

{  647L     Bail  lor  ooiti  and  judgment  thereon.     The 
prosecuting  attorneys  may,  in  all  criminal  cases  pro- 
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secuted  in  said  probate  court,  require  the  prosecuting 
witness  to  give  bail  for  costs,  and  in  all  cases  where 
the  defendant  or  d^endants  are  acquitted,  the  court 
sllall  render  judgment  against  said  prosecuting  wit- 
ness and  his  or  her  bfldl,  unless  the  court  shall  oe  of 
the  opinion  that  there  was  reasonable  cause  for  in- 
stituting the  prosecution.    [86  v.  172.] 

Poflecuting  witness  can  not  be  held  unless  there  Is  an  acqultal, 
4  O.  S.  4S9. 

{  6478.  TrrriMlkmM  for  oommon  ploaa  to  goTom  in  pro- 
bato  ooiut,  oto.  The  provisions  governing  criminal 
proceedings  in  the  court  of  common  pleas  shall,  so 
far  as  applicable,  govern  like  proceedings  in  the  pro- 
bate court. 

Eridenee,  $  7S88-7S90. 

Trial,  $  7800-7308. 

Exceptions,  $  7804-7908. 

Aoqulttal  without  trial,  {  7800>7811. 

Verdict  and  judgment,  etc.,  $  781J-7817. 

Sentence,  2  7318-7320.  Execution  of  sentence  suspended, 
i  7321-78S5.  Execution  of  sentence  for  misdemeanoiN  ^  73J6- 
7829.    For  felony,  $  7880-7887.    Of  death  aeatenoe,j!7S88-7«4A. 

New  trials,  motions  in  arrest  and  error,  $  7390-7867. 


ASBB8T  OF  FtTOITIVBS  FBOM  OTHSB  8TATB8. 

37156.  Arrest  of  ftigltlTOB  ftom  ottMr  slatM.  When 
an  affidavit  is  filed  before  a  judge  of  a  court  of  com- 
mon pleas,  or  a  judge  of  probate  or  police  court,  or  a 
justice  of  the  peace,  setting  forth  that  a  person 
charged  with  the  commission  of  an  offense  against  tlie 
laws  of  any  other  state,  or  of  any  of  the  terntones  of 
the  United  Stetes,  and  which,  if  the  act  had  been 
committed  in  this  state,  would^  by  the  laws  thereof, 
have  been  a  crime,  is,  at  the  time  of  filing  such  affi- 
davit, within  the  county  where  the  same  is  filed,  such 
judge  or  justice  of  the  peace  shall  issue  his  warrant, 
dirwjted  to  the  sheriff  or  any  constable  of  the  county, 
commanding  him  to  forthwith  airest  ajd  brmg  be- 
fore him  the  person  so  charged.    [66  v.  3iy,  i  iSii. J 

2  7167.  Itoy  he  committed  to  JalL  When  a  person  is 
arrested  in  pursuance  of  the  preceding  section,  and 
brought  before  the  officer  who  issued  the  warrant,  tii€ 
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officer  shall  hear  and  examine  such  charge,  and  upon 
proof  by  him  adjudged  to  be  sufficient,  commit  such 
person  to  the  jail  of  the  county  in  which  such  exam- 
ination is  had  or  cause  him  to  be  delivered  to  a  suit- 
able person  to  be  removed  before  any  such  judge  or 
justice  of  the  proper  county  in  which  to  take  such 
examination,  who  shall  take  the  same,  and  proceed 
as  if  the  warrant  had  been  issued  by  him.  [66  v.  319, 
J212.] 

J  7168.  Notice  to  be  given  tojndge  or  magistrate.  When 
a  person  is  committed  to  jail  by  a  judge  or  justice  of 
the  peace,  under  the  preceding  section,  such  judge 
or  justice  of  the  peace  shall  forthwith  give  notice,  by 
letter  or  otherwise,  to  the  sheriff  of  the  county  in 
which  such  offense  wafi  committed,  or  to  the  person 
injured  bv  such  offense ;  and  no  person  so  committed 
shall  be  aetained  longer  in  jail  than  is  necessary  to 
allow  a  reasonable  time  to  the  persons  so  notified, 
after  they  receive  such  notice,  to  apply  for  and  obtain 
the  proper  requisition  for  the  person  so  committed. 
[66  V  319,  §213.] 


ARRBST,  EXAMINATION,  BAIL,  BTC. 

{  7166.  Application  to  iirobate  Judge  of  prlBoner  in  Jail 
for  dlscliargo.  When  any  person  is  committed  to 
jail,  charged  with  the  commission  of  an  offense,  and 
wishes  to  be  discharged  from  sucfi  imprisonment,  the 
sheriff  or  jailer  shall  forthwith  give  to  the  probate 
judge,  clerk,  and  prosecuting  attorney  of  the  proper 
county,  at  least  three  days'  notice  of  tnetime  of  hold- 
ing an  examining  court,  whose  duty  it  shall  be  to 
attend,  according  to  such  notice,  at  the  court-house ; 
the  judge,  having  examined  the  witnesses,  including 
the  person  charged,  if  such  person  request  an  exam- 
ination, shall  discharge  the  accused,  if  he  find  there 
is  no  probable  cause  for  holding  him  to  answer,  but 
otherwise  he  shall  remit  him  to  bail,  or  remand  him 
to  jail;  and  the  judge  may  adjourn  the  examination 
from  day  to  day,  or  for  such  longer  period  as  he  may 
deem  necessary  for  the  furtherance  of   justice,  on 
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good  caufle  Aiown  by  the  state  or  the  accased.    [66  v. 
294,  §48.] 

This  section  does  not  apply  to  persons  committed  on  indict- 
ment. 24  O.  S.  196. 

2  7166.  FrooeadlnsB  when  prlioner  liiBana  or  idiot.  If 
at  anytime  before  th«  indictment  of  a  person  oonfinea 
in  jail,  charged  with  an  offense,  notice  in  writing  be 
given  by  any  citizen  to  the  sheriff  or  jailer,  that 
such  person  was  insane  or  an  idiot  at  the  time  the 
offense  was  committed,  or  has  since  become  insane, 
the  sheriff  or  jailer  shall  forthwith  five  the  notices, 
and  an  examining  court  shall  be  held,  as  provided  in 
the  preceding  section ;  and  if  the  judge  find  that 
such  person  was  an  idiot,  when  he  committed  the 
offense,  or  was  then  and  still  is  insane,  or  afterwards 
became  and  still  is  insane,  he  shall,  at  his  discretion, 
proceed  as  required  b^  law  after  inquest  held. 
[71  V.  49,  n ;  72  V.  80,  i  1.] 

g  T167.  Proooedlngs  wben  prisoner  held  to  h§XL  If  the 
examining  court  adjudge  that  the  prisoner  ought  to 
be  held  to  bail,  it  shall  order  him  to  enter  into  a  re- 
cognizance, in  such  sum  and  with  such  sureties  as  it 
deems  sufficient,  conditioned  for  his  appearance  at  the 
next  term  of  the  court  which  has  cognizance  of  the 
offense,  and  in  default  thereof  he  shall  be  remanded 
to  jail ;  if  the  court  to  which  the  accused  is  recognized 
is  in  session,  the  recognizance  shall  require  him  to  ap- 
pear before  it  forthwith,  and  not  depart  without  leave ; 
in  all  cases  where  the  prisoner  is  remanded,  or  held 
to  bail,  the  court  shall  require  the  witnesses  against 
him  to  enter  into  recognizance  to  appear  at  the  proper 
court,  as  provided  in  this  title ;  on  taking  the  recog- 
nizance of  witnesses,  the  clerk  shall  enter  upon  the 
journal  the  title  of  the  case,  the  names  of  the  witnesses 
recognized,  the  amount  severally  fixed  as  to  each,  the 
sureties,  if  any,  and  the  time  when  such  witnesnes  are 
reqi^ired  to  appear ;  and  such  entry  shall  be  a  suffi- 
cient record  of  such  recognizance.    [69  v.  17,  §49.] 

J  7168.  mity  of  court  when  prisoner  fidla  to  give  secur- 
ity. The  examining  court  shall,  if  the  prisoner  fail  to 
give  security,  order  the  clerk  to  enter  on  the  journal 
of  the  court  to  which  the  defendant  is  re<>ognized  to 
appear,  in  what  sum  and  in  what  sureties  he  may  be 
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recognised;  and  at  any  time  thereafter,  upon  the  pris- 
oner giving  such  security,  any  judge  of  the  superior 
court,  court  of  oommon  pleas,  or  tbe  probate  judge, 
of  the  proper  county,  may  discharge  hmi.  [06  ▼.  295, 
?50.] 

{  7169.  rrsoeeiUngi  te  dlsdluurg*  VKfseair  oa  rsoetiii* 
^MMo^  When  a  person  charved  with  the  commisuon 
of  a  bailable  offense,  or  a  deuialt  of  a  reoognimnoe  to 
keep  the  peace,  is  confined  in  jail,  whether  committed 
by  warrant  under  the  hand  of  a  judge  or  magistrate, 
or  by  the  sheriff  or  coroner  under  a  warrant  upon 
indictment  found,  or  otherwise,  any  judge  of  the  su- 

Ereme  court,  or  of  the  court  of  common  pleas  within 
is  district,  or  the  probate  judge  of  his  ctounty,  may 
admit  such  person  to  bail,  by  ti3cing  his  recognizance 
in  such  sum  and  with  such  sureties  as  to  such  judge 
may  seem  proper,  conditioned  for  his  appearance  l^ 
fore  the  proper  court  to  answer  the  offense  wherewitli 
he  is  charged;  and  for  taking  such  bail  the  judge 
may,  by  his  special  warrant,  under  his  hand,  reouire 
the  sheriff  or  jailor  to  bring  snch  aocased  before  nim, 
at  the  court-house  of  the  proper  county,  at  such  time 
as  in  such  warrant  the  judge  may  dinct;  but  in  fix- 
ing the  amount  of  bail  the  judge  shall  be  governed, 
in  the  amount  and  quality  of  bail  required,  by  the 
direction  of  the  court  of  common  pleas,  in  all  cases  in 
which  said  court  has  made  any  order  or  direction  in 
that  behalf.    [66  v.  295,  }  51.] 

During  the  tenn  at  which  an  Indictment  ohanlng  a  capital 
ofii>iue  wa8  8ct  for  trial,  application  wa8  made  bv  the  accused  for 
the  court  to  bear  tcfltlmony  to  show  that  the  oflenae  was  In  fact 
bailable :  Held,  ihtA  the  application  was  properly  refused.  21  O.  S. 
191%.  The  warrant  for  bringing  the  prlaoner  before  the! udge  is  not 
essential  for  his  Jurisdiction ;  if  the  sbcrifT  voluntarily  produce 
the  prisoner,  the  whole  object  of  the  statute  is  aecom pushed.  8 
O.  S.  {t09.  No  transcript  need  accompany  a  recognisance  taken 
bv  aJudffe.  The  recognizance  itself  is  a  record,  and  a  full  one. 
if  It  hi  what  the  law  requires,  Id.  When,  and  before  whom,  ball 
was  to  be  given,  under  the  acts  of  February  10, 1831,  and  March 
7, 1831.  respectively  and  the  form  of  reoognlzancc  in  snch  cases. 
Id.  Awrltlnff,  in  the  usual  form  of  a  recognisance,  held  not  to 
be  rendered  invalid  as  a  recognizance  by  the  fact  that  it  was 
signed  by  the  prisoner  and  his  sureties,  21 0.  8.  S8&. 

H  7170.  Deposit  of  reoognliaaoo  and  dlsohazve  of  puis- 
oner.  In  all  caficB  when  a  judge  or  an  examining  court 
recoeniKes  a  prisoner  under  the  provisions  of  this  title, 
he  shall  forthwith  deposit  with  the  clerk  of  the  proper 
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coart  the  recognizance  so  taken,  and  also  a  warrant, 
directed  to  the  jailer,  requiring  nim  to  discharge  the 
prisoner.    [66  v.  295,  252.] 


TKBATMXKT  OF  IM8ANB  PBIBONBBS: 


2T480.  WhoBoalivletcliMunailaovlivtlMiofWMiltaM. 

If  a  convict  be  insane  at  the  time  of  the  expiration  of 
his  sentence,  the  warden  shall  give  notice,  in*writing, 
to  the  probate  judge  of  the  county  from  which  he  was 
sent,  of  the  fact  of  such  insanit}',  and  such  judge  shall 
forthwith  issue  his  warrant  to  the  sheriff  of  such 
county,  commanding  him  to  remove  such  insane  con- 
vict, and  return  him  to  such  county ;  upon  receipt  of 
such  warrant  the  sheriff  shall  execute  the  same  forth- 
with, and  make  return  thereof  to  the  probate  judge 
by  whom  it  was  issued ;  and  thereupon  the  probate 
judge  shall  immediately  order  such  msane  person  to 
be  confined,  or  otherwise  disposed  of  and  provided  for, 
as  directed  by  law ;  and  the  sheriff  shall  receive  the 
same  compensation  as  for  transferring  a  prisoner  to 
the  penitentiary,  and  the  auditor  of  the  county  shall 
draw  an  order  upon  the  county  treasurer  for  the 
amount ;  if  any  probate  judge,  after  having  been  so 
notified  by  the  warden,  neglect  to  issue  his  warrant, 
as  herein  provided,  or  ii  any  sheriff  neglect  to  remove 
such  insane  convict,  as  required  by  the  provisions  of 
this  section,  the  warden  shall  cause  such  insane  con- 
vict to  be  removed,  and  returned  to  the  county  from 
which  he  was  sent,  in  chai^ge  of  an  officer  of  the  pen- 
itentiary, or  some  other  suitable  person ;  and  the  cost 
of  such  removal  shall  be  paid  out  of  the  county  treas- 
ury, upon  the  warrant  of  the  county  auditor.    [75  v. 


UNKNOWN  BANKING  DBFOSITOBa. 

{  760O-1.  AnBual  report  to  probate  Judge  of  unknown 
tNuiklag  depoilton  and  deposits.    Every  incorporated 
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bank  or  banking  association  located  in  this  state, 
whether  now  or  hereafter  incorporated  or  organized 
under  the  laws  of  this  state,  or  of  the  United  States, 
and  every  company,  association  or  person,  who  shalf 
in  this  state  keep  an  office  or  other  place  of  business, 
and  engage  in  the  basiness  of  lending  money,  receiv- 
ing money  on  deposit,  buyins  and  selling  bullion,  or 
bills  of  exchange,  notes,  bonds,  stocks,  or  other  evi- 
dence of  indebtedness,  with  a  view  to  profit,  shall, 
annually,  between  the  first  and  second  Mondays  of 
January,  make  out  and  return  to  the  probate  judge  of 
the  county  in  which  said  bank,  office,  or  other  place 
of  business  is  located,  under  oath  of  the  owner,  or 
principal  officer  or  manacer  thereof,  a  true  and  com- 
plete statement,  setting  forth,  in  alphabetical  order, 
the  names  of  all  unknown  depositors  with  said  bank, 
company,  association  or  person,  together  with  the 
amount  due  to  every  sucn  unknown  depositor,  in- 
cluding accrued  interest  and  dividends.  [85  v.  65, 2  1  •] 

{  7660—2.  Who  ar6  to  be  deeiiMd  "  unknown  dopoiltors." 

Every  corporation,  companv,  association,  or  person, 
in  whose  name  a  deposit  of  any  money,  bullion,  bill 
of  exchange,  note,  stock,  bond  or  other  evidence  of 
indebtedness  has  been  made  with  any  bank,  company, 
association,  or  person,  designated  in  the  first  section 
hereof  shall  be  deemed  an  unknown  depositor  with- 
in the  meaning  of  this  act,  when  the  date  of  the  last 
bona  fide  item  of  debt  or  credit  to  the  account  of  such 
depositor  on  the  books  of  said  bank  shall  be  more 
than  seven  years  prior  to  the  time  fixed  by  the  first 
section  hereof  for  the  filing  of  said  statement  with  the 
probate  court  of  the  proper  county ;  provided,  that  in 
fixing  the  date  of  the  last  item  of  credit  to  the  account 
of  any  depositor,  reference  shall  not  be  had  to  any 
item  of  credit  for  interest  or  dividends  accrued  on 
such  deposit,  unless  the  same  shall  be  entered  upon 
a  pass-book,  presented  by  and  returned  to  the  deposi- 
tor, or  unless  the  depositor  be  a  minor.  [85  v.  65,  §  2.] 

J  7660— 3.  Record  of  unolataned  deposlte  to  be  kept  by 
probate  judge.  The  probate  judge  of  each  county  shall 
on  or  before  the  third  Mondav  of  January,  annually, 
cause  to  be  recorded  in  a  book  kept  for  that  purpose, 
entitled  '*record  of   unclaimed  deposits   in  banks. 
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countyt  Ohio,''  and  which  shall  at  all  times  be 


open  to  public  inspection,  all  statements  returned  to 
him  for  the  preceding  year  under  the  provisions  of 
this  act,  and  said  probate  judge  shall  designate  in  said 
book  at  the  head  of  each  statement  recorded  therein, 
the  name  of  the  bank,  company,  association  or  person 
by  whom  said  statement  is  returned.  The  original 
statement  returned  to  said  probate  judge  shall  be  kept 
on  file  and  preserved  in  his  office.    [85  v.  65,  §3.] 

2  7660—4.  His  fees  for  making  inoh  record;  bow  paia. 
There  shall  be  allowed  and  paid  to  the  probate  judge 
of  each  county,  the  sum  of  eight  cents  per  hundred 
words,  for  all  statements  recorded  by  said  probate 
judge  under  the  provisions  of  this  act;  provided,  that 
the  cost  of  recording  the  names  and  amounts  due  to 
any  depositors,  by  whom  deposits  shall  be  made  as 
aforesaid  after  the  passage  of  this  act,  and  who  shall 
thereafter  become  unknown  within  the  meaning  of 
this  act,  shall  be  paid  to  said  probate  judge  by  the 
bank,  company,  association,  or  person  designated  in 
section  one  hereof « at  the  time  such  annual  statement 
is  returned,  and  shall  be  by  such  bank,  company, 
association,  or  person,  deducted  from  the  amount  due 
such  unknown  depositor.    [86  v.  65,  J  4.] 

27660-^.  Unknown  deposits  to  be  paid  Into  covntartroas- 
nry ;  wben.  Whenever  any  corporation,  company,  as- 
sociation, or  person,  in  whose  name  any  deposit  is 
hereafter  made  with  any  bank,  company,  association, 
or  person  designated  in  section  one  hereof,  shall  be- 
come unknown  within  the  definition  and  meaning  of 
this  act,  the  amount  due  to  such  depositor  shall  be  by 
such  bank,  company,  association  or  person,  paid  to 
tlie  treasurer  of  the  county  in  which  such  bank, 
company  or  association  is  located,  and  shall  be  by 
said  treasurer  credited  to  the  general  fund  of  said 
county ;  provided,  that  such  deposit  shall  not  be  paid 
to  said  treasurer  until  after  the  expiration  of  ei^ht 
years  from-  the  date  of  the  first  statement,  in  which 
the  name  and  amount  due  such  unknown  depositor 
shall  be  returned  to  the  probate  judge  as  hereinbefore 
provided ;  and  the  bani,  corporation,  association  or 
person  so  making  such  payment  shall  thereby  be  re- 
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leased  from  any  claim,  demand  or  liability  to  pay  the 
same  or  any  part  thereof  to  the  depositor,  bis  adminis* 
trators,  executors  or  assigns.    [85  v.  65,  j  5.] 

2  7000— 6.  How  and  by  wbom  sneh  deposits  may  bs  re- 
OlMmed.  If  at  any  time  thereafter  proof  is  made  to  the 
satisfaction  of  the  probate  court,  or  the  county  commis- 
sioners,  of  the  right  of  any  person  or  persons,  by  in- 
heritance or  otherwisoi  to  said  funds  or  any  ptui;  of 
the  same,  or  paid  to  the  treasurer  under  the  provisions 
of  the  preceding  section,  said  court  or  commissioners 
shall  certify  the  same  to  the  county  auditor,  who  shall 
thereupon  draw  a  warrant  on  the  treasurer  of  the 
county  in  favor  of  such  claimant  or  claimants,  or  the 
legal  representatives  or  duly  authorized  agent  of  such 
claimant  or  claimants  for  the  sum  so  paid  into  the 
treasury:  provided,  if  any  such  person  or  persons 
become  aggrieved  by  the  decision,  finding  or  action  of 
the  probate  court  or  the  county  commissioners,  such 
person  or  persons  may  appeal  to  the  court  of  common 
pleas,  by  virtue  of  the  provisions  of  the  Revised 
Statutes  al  1883.  {  896,  6407,  6408,  6409,  and  6410, 
respectively,  and  all  acts  amendatory  and  supplemen- 
tary thereto  and  said  sections  shall,  so  far  as  appli^ 
cable,  govern  proceedings  had  under  the  provisions 
of  this  act.    [85  V.  65,  2  6] 

2  7660—7.  fenalty  fbr  bank's  reflisal  or  negloet  to  com- 
lily  wlfeb  tbli  aot.  Every  bank,  company,  association, 
or  person  designated  in  section  one  of  this  act^  who 
shall  neglect  or  refuse  to  comply  with  the  provisions 
of  this  act,  shall  forfeit  and  pay  five  hundred  dollars 
for  every  such  ofiense.    [86  v.  65,  J  7.] 

2  7660—8.  Beoovery  and  disposition  of  penalties.  The 
penalty  imposed  by  this  act  shall  be  recovered  by 
action  in  the  name  of  the  state  of  Ohio,  before  any 
court  of  competent  jurisdiction ;  and  all  penalties  in- 
curred under  this  act,  when  collected,  shall  be  paid  to 
the  treasurer  of  the  county  in  which  the  judgment  is 
recovered  for  the  same,  and  one-half  thereof  shall  be 
by  said  treasurer  credited  to  the  general  fund  of  said 
county,  and  one-half  thereof  shall  be  by  him  held  for 
the  use  of  the  state  of  Ohio.    [85  v.  65,  2  8.] 
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2  7f  60— 9.  Wlio  mar  sue ;  duty  of  prosoentiBg  attoniey. 
The  action  provided  bjj  the  eighth  section  hereof,  for 
the  recovery  of  penalties  incurred  under  the  provis- 
ions of  this  act,  may  be  instituted  and  prosecuted  to 
indgment  by  any  citizen  of  the  state  of  Ohio;  and  it 
IS  hereby  made  the  duty  of  the  prosecuting  attorney 
of  such  county  to  institute  and  prosecute  such  action 
against  every  bank,  company,  association  or  person 
designated  in  the  first  section  hereof,  and  located  in 
'  said  county,  who  shall  fail  to  comply  with  the  pro- 
visions of  this  act    [85  v.  66,  i  9.] 

See  21 528  as  to  probate  Judge  and  g  3817  as  to  reports  required 
of  other  banks. 


HIGHWAYS. 


28086—304.  .Whoa  county  commlsiionors  may  oondomn 
material  for  road  purposes.  Whenever  the  board  of 
county  commissioners  of  any  county  of  this  state  are 
unable  to  purchase  of  or  contract  with  the  owner  or 
owners  of  any  gravel  bank  or  gravel  bed,  or  other  de- 
posit of  gravel,  or  the  owner  or  owners  of  any  stone, 
timber,  or  other  material  in  the  judgment  of  such 
board  of  county  commissioners  necessary  for  the  con* 
struction  or  repair  of  any  road  or  highway  within  the 
said  county,  upon  fair  and  equitable  terms,  or  in  case 
the  owner  or  owners  refuse  to  sell  or  contract  with  the 
county  commissioners  of  any  such  county  for  the  sale 
of  such  material,  on  such  board  of  county  comrais- 
Hioners  agreeing  to  allow  a  reasonable  [compensation] 
therefor,  then  such  board  of  county  commissioners 
are  authorized  and  hereby  empowered  to  condemn 
and  appropriate  for  public  use  said  material  in  such 
quantities  as  in  the  judgment  of  said  board  of  com- 
missioners the  public  needs  may  require,  allowing  the 
owners  therefor  a  just  and  equitaole  compensation 
for  the  same.    [86  v.  338.] 

28086--306.  FiiuUiigs  maybe  appealed  from.  An  ap- 
peal from  the  amount  of  compensation  allowed  by 
any  such  board  of  county  commissioners,  for  the  pay- 
ment ol  any  material  condemned  and  appropriated 
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as  aforesaid  for  public  use,  shall  be  allowed  to  the 
probate  coart  of  the  county,  which  appeal  shall  be 
perfected  and  docketed  in  the  mode  prescribed  in 
sections  four  thousand  six  hundred  ana  eightv-nine 
and  four  thousand  six  hundred  and  ninety  of  the  Re- 
vised Statutes  of  Ohio,  except  that  the  appellants 
shall  be  the  plain  tiff  and  the  board  of  county  commis- 
sioners the  defendant.    [86  v.  338.] 

J  8086— 306.  Proo«6dlng8  In  probate  eourt.  Upon  such 
appeal,  the  probate  court  shall  confine  itself  to  the 
question  of  compensation  presented  by  it,  and  shall 
forthwith,  after  the  docketing  thereof,  cause  a  jury  of 
twelve  men  to  be  selected  and  returned  by  the  sner- 
iff  and  clerk  of  the  county,  as  provided  by  law,  and 
shall  issue  a' venire  commanding  them  to  appear  in 
court  on  the  day  and  hour  named  in  the  venire, 
which  shall  not  be  later  than  ten  days  from  its  date, 
and  sworn  as  jurors  upon  the  trial  of  such  claim.  [86 
V.  338.] 

{8086-907.  How  notice  given.  The  probate  court  shall 
cause  a  notice  to  be  served  upon  tlie  appellant  and 
upon  the  board  of  county  commissioners  to  attend  at 
the  time  and  place  designated  for  hearing  such  appeal, 
which  notice  shall  be  served  by  delivering  to  each 
person  named  therein  a  copy  thereof,  or  by  leaving 
such  copy  at  his  usual  place  of  residence,  and  if  any 
parties  arc  non-residents  of  the  county,  and  have  an 
agent  or  attorney  therein,  service  on  such  agent  or 
attorney  shall  be  sufiicient,  or  such  notice  may  be 
sent  to  another  county  for  service  upon  any  party  re- 
siding or  being  therein ;  and  if  the  appellant  is  a  non- 
resident, when  he  perfects  his  appeal,  he  shall  leave 
with  the  probate  judge  the  name  of  any  agent  or  at- 
torney in  the  county  upon  whom  service  of  such 
notice  may  be  made ;  ana  if  he  fail  to  do  so  no  service 
upon  him  shall  be  necessary;  and  service  upon  a 
gnardian  shall  be  sufficient  service  upon  his  ward; 
and  all  further  proceedings  upon  such  appeal,  relating 
to  challenges,  selection  of  talesmen,  oath  of  jurore 
and  conduct  of  the  trial  shall  be  the  same  as  is  pre- 
scribed in  sections  four  thousand  seven  hundred  and 
two  and  four  thousand  seven  hundred  and  three  of 
the  Revised  Statutes  of  Ohio,  in  so  far  as  such  pro- 
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ceedinp;  are  applicable  to  the  trial  of  the  appeal  herein 
provided  for.    [86  v.  338.] 


HOMS  0#  THE  FBIBNDLBB8. 

2  (8071).  Home  of  tlie  friendlesi — Procedure  when  a  gtrl 
Is  brought  before  probate  court— Duty  of  probate  court— 
OirlB  entitled  to  trial  by  Jury.  Whenever  any  girl  above 
the  age  of  seven,  and  under  the  age  of  sixteen  years, 
shall  be  brought  by  any  constable  or  police  officer,  or 
other  inhabitant  of  the  count v,  before  the  probate 
court  of  said  county,  upon  the  allegation  or  complaint 
that  said  girl  has  committe<l  any  offense  known  to 
the. laws  of  this  state,  punishable  bjr  fine,  or  by  fine 
and  imprisonment  other  than  imprisonment  in  the 
penitentiary,  or  that  she  is  leading  an  idle,  vagrant, 
or  vicious  life,  or  has  been  found  without  a  home,  in 
a  state  of  want,  suffering,  abandonment,  or  beggary, 
it  shall  be  the  duty  of  said  probate  court  to  forthwith 
issue  an  order  in  writing,  addressed  to  the  father, 
mother,  or  guardian,  ornext  friend,  as  the  case  may  be, 
of  such  girl,  if  such  father,  mother,  guardian,  or  next 
friend  be  a  resident  of  or  within  said  county,  reauir- 
ing  such  father,  mother,  guardian,  or  next  friend,  as 
the  case  may  be,  to  appear  before  said  court,  at  a  time 
and  place  therein  to  be  named,  to  show  cause,  if  any 
there  be,  why  said  girl  should  not  be  committed  to 
the  home  established  in  such  county  under  this  act, 
and  upon  the  appearance  of  said  party,  or  failure  to 
appear  at  the  time  and  place  named  in  such  order, 
said  court  shall  proceed  to  hear  such  party,  and  such 
testimony  as  shall  be  offered ;  and  should  it  appear  to 
the  satisfaction  of  said  court,  that  said  girl  is  a  suit- 
able subject  for  the  said  home,  said  court  may  commit 
said  girl  to  the  same,  and  for  that  purpose  the  said 
court  shall  issue  its  order  to  the  shenff  of  the  county, 
or  to  some  suitable  person  to  be  named  in  such  order, 
commanding  him  to  take  charge  of  said  girl,  and  to 
deliver  her  without  delay  to  the  superintendent  of 
said  home ;  and  fees  therefor  shall  be  the  same  as  for 
similar  services  under  the  laws  now  in  force,  and  shall 
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be  paid  by  the  county  in  the  slime  manner :  provided, 
that  nothing  in  this  act  shall  be  so  construed  as  to 
prevent  any  girl  arrested  for  crime  from  demanding 
a  trial  by  jury ;  and  when  any  such  demand  shall  be 
made  by  or  on  behalf  of  such  |^rl,  the  probate  court  is 
hereby  authorized,  after  an  examination  of  the  case, 
in  tlie. discretion  of  the  court,  to  discharge  such  girl, 
or  require  her  to  enter  into  recognizance  for  her  ap- 
pearance before  the  court  of  common  pleas,  as  Instices 
of  the  peace  may  recognize  in  such  cases ;  and  in  de- 
fault of  recognizance,  such  probate  court  may  commit 
to  the  jail  as  justices  might  in  such  case  commit; 
and  the  probate  judge  shall  forward  to  the  clerk  of 
tiie  court  of  common  pleas  of  the  proper  county,  a 
transcript  of  the  proceedings  in  the  case  before  hia 
court;  and  said  probate  court  may  recognize  witnesses 
as  justices  of  the  peace  could  in  such  case. 


INSANE  PERSONS— TBKATMIENT  OF. 

;  8092—2.  Oonflnement  of  insane  pefson  In  prison,  asy- 
Inm,  ete.  No  insane  person  shall  hereafter  be  kept  or 
confined  for  any  length  of  time  exceeding  forty-eight 
hours  in  any  jail  or  prison  in  this  state,  nor  shall 
they  be  kept  or  confined  in  any  asylum,  infirmary,  or 
other  place  of  detention,  or  public  charity,  unless 
regularly  committed  thereto  as  provided  by  law; 
and  it  is  hereby  made  the  duty  of  the  sheriff,  super- 
intendent, or  other  principal  officer  of  the  institutions 
aforesaid,  to  report  all  such  cases  forthwith  to  the 
probate  judge  ol  their  respective  counties,  as  soon  as 
the  facts  are  made  known  to  them. 

^8002—8.  Separate  apartments  for  inaano.  All  persons 
le^Uy  committed  as  insane  shall  be  provided  with 
suitable  rooms  or  apartments  especially  set  off  for 
the  insane,  and  no  sane  person  shall  be  permitted  to 
occupy  such  rooms  or  apartments,  except  the  officers 
or  employes  of  the  institution,  of  the  same  sex,  in 
the  discharge  of  their  duties. 

{8092—4.  Probate  judge  may  send  patient  to  oity  or 
oonnty  tnllmary.  etc.   in  all  cases  of  insanity,  where  the 
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probate  jndge  in  his  examination  has  reason  to  believe 
It  a  first  attack  of  the  disease,  and  in  case  he  can  not  for 
any  caase  send  the  patient  to  a  regtllar  asylum  for  the 
insane,  he  shall  order  him  sent  to  the  city  or  county 
infirmary,  or  to  such  other  place  as  may  be  provided 
with  suitable  accommodations  adequate  to  carry  into 
effect  the  requirements  of  this  act,  and  shall  immedi- 
ately order  such  skilled  medical  treatment  and  pYoper 
attendance  as  he  may  deem  vital  for  the  patient,  and 
his  restoration  to  reason.. 

^  8092—5.  DtrtotoTB  of  Inflrmulti  to  provide  separate 
apartment— medical  treatment.  The  board  of  directors  of 
the  county  and  city  infirmaries  of  the  State  shall  pro- 
vide sej^rate  apartments  and  suitable  attendance  for 
all  patients  suffering  from  a  first  attack  of  insanity, 
and  they  shall  furnish  in  each  case  such  care  and  treat- 
ment as  may  be  prescribed  by  the  physician  in  charse, 
who  may  may  be  either  the  regular  physician  of  the 
infirmary  or  such  other  expert  jpjractitioner  as  Uie 
probate  judge  may  select :  provided,  the  famil]^  of 
such  insane  person  may  choose  their  own  physician. 

J  8002—6.  Medieal  report  to  Im  made  to  protMite  Judge. 
The  physician  in  charge  shall  report  the  condition  of 
each  patient  under  his  treatment  to  the  probate  jud^e 
monthly,  or  oftener  if  required,  giving  statement  of 
F^rogress  toward  recovery^  and  such  Sher  informa- 
tion as  may  from  time  to  tune  be  asked  or  demanded 
of  him,  but  nothing  in  this  act  shall  forbid  the  trans* 
fer  of  any  patient  to  any  regular  insane  asylum  of  the 
State  at  any  time  whenever  such  transfer  can  be  ef- 
fected« 

i  8092— 7.  Modloal  senrlees— hour  paid.  The  probate 
judge  may  allow  for  services  of  the  physician  a  sum  not 
exceeding  two  dollars  for  each  visit,  which  amount 
and  all  other  expenses  for  the  care  of  patient  as 
herein  provided,  shall  when  approved  by  the  probate 
judge,  be  paid  out  of  the  poor  or  infirmary  tund  of 
the  city  or  county,  the  same  as  in  other  cases.  [81 
V.  102.] 

DIRKCT  INBBBITANCB  TAX.  (1) 

i  1.    Olroot  Inberltaaoe  tax.  All  property  within  the 

jurisdiction  of  this  state,  and  any  interest  therein, 

(1)  ThiB  act  was  decUured  unoo'nBtitutional,  53  O.  S.  814.  Act 
to  pzoYlde  for  refunding  taxes  paid  under  direct  inheritance  tax 
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whether  belonging  to  inbftbitanta  of  this  state  or  not, 
and  whether  tangible  or  intangible,  including  annu- 
ities, which  shall  passbv  will  or  by  the  intestate  laws 
of  this  state,  or  by  deed^  grant,  sale  or  gift  made  or 
intended  to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor,  to  the  use  of  the  father, 
mother,  husband,  wife,  brother,  sister,  niece,  nephew, 
lineal  descendant,  adopted  child  or  person  recog- 
nized as  an  adopted  child  and  made  a  legal  heir 
under  the  provisions  of  section  4182  of  the  Revised 
Statutes  of  Ohio,  or  the  lineal  descendant  thereof,  the 
lineal  descendant  of  any  adopted  child,  the  wife  or 
widow  of  a  son,  the  husband  of  a  daugnter  of  dece- 
dent, or  to  any  one  in  trust  for  such  person  orpersons, 
shall  be  liable  to  a  tax  as  follow,  to  wit :  Wnen  the 
value  of  the  entire  property  of  such  decedent  ex- 
ceeds the  sum  of  twenty  thousand  dollars  and  does 
not  exceed  the  sum  of  fifty  thousand  dollars,  one  per 
cent. ;  when  it  exceeds  fifty  thousand  dollars  and  does 
not  exceed  one  hundred  thousand  dollars,  one  and 
one-half  per  cent.;  when  it  exceeds  one  hundred 
thousand  dollars  and  does  not  exceed  two  hundred 
thousand  dollars,  two  per  cent. ;  when  it  exceeds  two 
hundred  thousand  dollars  and  does  not  exceed  three 
hundred  thousand  dollars,  three  per  cent ;  when  it 
exceeds  three  hundred  thousand  ooUars  and  does  not 
exceed  five  hundred  thousand  dollars,  three  and  one- 
half  per  cent. ;  when  it  exceeds  five  hundred  thous- 
and dollars  and  does  not  exceed  one  million  dollars, 
four  per  cent. ;  and  when  it  exceeds  one  million  dol- 
lars, five  per  cent. ;  seventy-five  per  cent,  of  such  tax 
to  be  for  the  use  of  the  state,  and  twenty-five  per 
cent,  for  the  use  of  the  county  wherein  the  same  is 
collected:  and  all  administrators,  executors  and  trus- 
tees* shall  be  liable  for  all  such  taxes,  with  lawful 
interest,  as  hereinafter  provided,  until  the  same  shall 
have  been  paid  as  hereinafter  directed.  Such  taxes 
shall  become  due  and  payable  immediately  upon  the 
death  of  the  decedent,  and  shall  at  once  become  a 
lien  upon  said  property.    [91  v.  166.] 

{a.  Payment iproceedlnffflfinr collection.  All  taxes  im- 
posed by  this'act  shall  be  paid  into  the  county  treas- 
ury of  the  county  in  which  the  court  having  juris- 
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diction  6f  the  estate  or  rcconnts  is  situated,  by  tlie 
executors,  administrators  or  trustees,  or  other  persons 
charged  with  the  payment  thereof,  and  if  said  taxes 
are  not  paid  within  one  year  after  the  death  of  said 
decedent,  interest  at  the  rate  of  eight  per  centum  shall 
b^  thereafter  charged  and  collected  thereon ;  and  if 
said  taxes  are  not  paid  at  the  expiration  of  eighteen 
months  after  the  death  of  said  decedent,  it  shall  be  the 
duty  of  the  prosecuting  attorney  of  the  county  where- 
in said  taxes  remain  unpaid,  to  institute  the  necessary 
proceedings  to  collect  the  same  in  the  court  of  com- 
mon pleas  of  such  county,  after  first  bein^  duly  noti- 
fied in  writing  by  the  probate  judge  of  said  county  of 
the  non-pavment  of  such  taxes,  and  it  is  hereby  made 
the  duty  of  the  probate  judge  to  give  such  notice  in 
writins ;  but  if  said  taxes  are  paid  before  the  expira- 
tion of  one  year  after  the  death  of  said  decedent,  a 
discount  at  the  rate  of  one  per  cent,  per  month  for 
each  full  month  that  payment  shall  have  been  made 
prior  to  the  expiration  of  said  year,  shall  be  allowed 
on  the  amount  of  taxes  founa  to  be  due  under  the 
provisions  of  this  act. 

2  3.  Deduction  or  eoUeetlon  by  administrator,  executor 
or  tmstee.  Any  administrator,  executor  or  trustee 
havine  in  charge  or  trust  anv  property  subject  to  such 
tax,  shall  deduct  the  tax  tnerefrom,  or  shall  collect 
the  tax  thereon  from  the  legatee  or  person  entitled  to 
said  property,  and  he  shall  not  deliver  any  specific 
l^;acy  or  property,  subject  to  said  tax,  to  any  person 
until  he  has  collected  the  tax  thereon. 

2  4.  Tax  upon  legacy  payable  out  of  real  estate.  When- 
ever any  legacies  subject  to  said  tax  shall  be  charged 
upon  or  pavable  out  of  any  real  estate,  the  heir  or 
devisee,  before  paying  the  same,  shall  deduct  said  tax 
therefrom  and  pay  it  to  the  executor,  administrator 
or  tnfstee,  and  tne  same  shall  remain  a  lien  upon  said 
real  estate  until  it  is  paid ;  and  payment  thereof  shall 
be  enforced  by  the  executor,  administrator  or  trustee, 
in  the  same  manner  as  the  payment  of  the  legacy 
itself  could  be  enfored. 

{6.  Bale  ofproperty  for  payment.  All  administrators, 
executor  and  trustees  shall  have  power  to  sell  so  much 
of  the  estate  of  the  deceased  as  will  enable  them  to 
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pay  said  tax.  in  the  same  manner  as  they  may  be  em- 
powered to  dolfor  the  payment  of  his  debts. 

i  6.  ProeeedlBSi  after  HBng  of  lirrentory.  Within  ten 
days  after  the  filing  of  the  inventory  of  every  estate 
subject  to  a  tax  under  the  provisions  of  this  act,  the 
judge  or  the  court  of  probate  in  which  such  inventory 
18  filed,  shall  make  and  deliver  to  the  county  auditor 
of  any  such  county,  a  copy  of  such  inventory,  with 
the  appraisal  of  said  estate ;  the  county  auditor  shall 
certify  the  value  of  said  estate  and  the  amount  o 
taxes  due  therefrom  to  the  county  treasurer,  who  shall 
collect  such  taxes  and  thereupon  place  twenty  -  five 
per  cent,  thereof  to  the  credit  of  the  county  expense 
fund  of  said  county,  and  pay  seventy*five  per  cent 
thereof  intp  the  state  treasury,  to  the  cremt  of  the 
general  revenue  fund,  at  the  time  of  making  his  semi- 
annual settlement 

27.  mibrmaUon  to  be  ftamlthed  probate  Jndge.  When- 
ever anv  of  the  real  estate  of  a  decedent  shall  so  pass 
to  anotner  person  as  to  become  subject  to  said  tax, 
the  executor,  administrator  or  trustee  of  the  decedent 
shall  inform  the  probate  judse  thereof  within  six 
months  after  he  has  assumed  the  duties  of  his  trust, 
or  if  the  fact  is  not  kno^-n  to  him  within  that  time, 
then  within  one  month  from  the  time  that  it  does 
become  so  known  to  him. 

J  8.  Befimdment.  Whenever  for  any  reason  the  de- 
visee, legatee  or  heir  who  has  paid  any  such  tax  shall 
refund  any  portion  of  the  property  on  which  it  was 
paid}  or  it  shall  be  judicially  determined  that  the 
whole  or  any  part  of  such  tax  ought  not  to  have  been 
paid,  said  tax,  or  the  due  proportional  part  of  said 
tax,  shall  be  paid  back  to  nim  by  the  executor,  ad- 
ministrator or  trustee. 

2  9.  Valuation  of  properly  snlnSeot  to  tax;  t^w  of  ap- 
palstrs.  The  value  of  such  property  as  may  be  subject 
to  said  tax  shall  be  its  actual  market  value  as  found 
by  the  court  of  probate ;  bdt  the  state,  through  the 
prosecuting  attorney  of  the  proper  county,  or  any  per- 
son interested  in  the  succession  of  [to]  said  property, 
may  apply  to  the  court  of  probate  having  jurisdiction 
of  the  estate ;  and  on  such  application  the  court  shall 
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appoint  three  disintereeted  peraoBB,  who,  being  first 
sworn,  shall  view  and  appraise  such  iproperty  at  itd 
actual  market  value  for  tne  purposes  of  said  tax,  and 
shall  make  return  thereof  to  said  court,  which  return 
may  be  accepted  by  said  court  in  the  same  laanner 
as  the  original  inventory  of  such  estate  is  accepted, 
and  if  so  accepted  it  shall  be  binding  upon  the  person 
by  whom  this  tax  is  to  be  naid,  and  upon  the  state. 
Tne  fees  of  the  appraisers  shall  be  fixed  by  the  judge 
of  probate  and  paid  out  of  the  county  treasury  upon 
the  warrant  of  the  county  auditor.  In  case  of  an 
annuity  or  life  estate,  the  value  thereof  shall  be  de- 
termined by  the  so-called  actuaries'  combined  experi- 
ence tables  and  five  per  centum  compound  interest. 

210.  JuriidtettoB  f  nobats  eoart ;  proosontliig  attor- 
ney  to  rgprsisnt  state.  The  court  of  probate»|  having 
either  principal  or  auxiliary  jurisdiction  of  the  settle- 
ment of  the  estate  of  the  decedent,  shall  have  juris- 
diction to  hear  and  determine  all  questions  in  relation 
to  said  tax  that  may  arise,  affecting  any  (Revise,  legacy 
or  inheritance  under  this  act^  subject  to  appeal  as  in 
other  cases,  and  the  proeecutmg  attorney  snail  repre- 
sent the  interests  of  the  state  in  any  such  proceed- 
ings. 

f  11.  semi-aanaal  fltatMnsnts  «f  probals  jv^ps ;  reoord 

of  cases  and  proeeeOlagB.  The  judge  of  each  probate 
court  shall,  as  often  as  once  in  six  months,  render  to 
the  county  auditor  a  statement  of  the  property  within 
the  jurisdiction  of  his  court  that  has  oecome  subject 
to  said  tax  during  such  period,  the  number  and 
amount  of  such  taxes  as  will  accrue  during  the  next 
six  months,  Jso  far  as  the  same  can  be  determined 
from  the  probate  records,  and  the  number  and  amount 
of  such  taxes  are  as  due  and  unpaid,  and  each  pro- 
bate jud^  shall  keep  a  separate  record,  in  a  book  to 
be  provided  for  that  purpose,  of  all  cases  and  pro- 
ceeaings  arising  under  the  provisions  of  this  act. 

2  ^'*  '*^  ^^  oflleors ;  costs  ehargealfle  to  stale.  The 
fees  of  all  officers  having  duties  to  perform  under  the 
provisions  of  this  act,  shall  be  paid  by  the  county 
from  the  county  expense  fund  thereof,  and  shall  be 
the  same  as  now  allowed  by  law  for  similar  services. 
In  the  calculation  of  amounts  due  the  state,  seventy- 
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five  per  cent  of  the  cost  of  collection,  and  other  nec- 
essary and  legitimate  expenses  incurr^  by  the  coftn ty 
in  the  collection  of  sucn  taxes,  shall  be  charged  to. 
the  state  and  deducted  from  the  amount  of  taxes  to 
be  paid  into  the  state  treasury. 

J 18.  Aeoeptaaee  or  allowanoe  of  flnal  settlement  ooa- 
tlngent  upon  payment.  No  final  settlement  of  the  ac- 
count of  any  executor,  administrator  or  trustee  shall 
be  accepted  or  allowed  by  the  court  of  probate  unless 
it  shall  show,  and  the  judge  of  said  court  shall  find, 
that  all  taxes  imposed  by  the  provisions  of  this  act 
upon  any  property  or  interest  therein  belonging  to 
the  estate  to  oe  settled  by  said  account  sball  have 
been  paid ;  and  the  receipt  of  the  county  treasurer 
shall  be  l^e  proper  voucher  for  such  payment. 

Thlfl  act,  passed  April  20,  lt«M,  was  held  unoonstttutlonal,  68 
O.  S.  314. 

COLLATERAL  INHERITANCE  TAX. 

2 1.  Collateral  inheritance  tax.  Th^t  all  property  within 
the  jurisdiction  of  this  state,  and  any  interest  therein, 
whether  belonging  to  inhabitants  of  this  state  or  not, 
and  whether  temgible  or  intangible,  which  shall  pass 
by.  will  or  by  the  intestate  laws  of  this  state,  or  by 
deed,  ^rant,  sale  or  gift  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the  death  of 
the  grantor,  to  any  person  in  trust  or  otherwise,  other 
than  U)  or  for  the  use  of  the  father,  mother,  husband, 
wife,  brother,  sister,  niece,  nephew,  lineal  descendant, 
adopted  child,  or  person  recognized  as  an  adopted 
child  and  made  a  le^l  heir  under  the  provisions  of 
section  4182  of  the  Kevised  Statutes  of  Ohio,  or  the 
lineid  descendant  thereof,  or  the  lineal  descendant  of 
any  adopted  child,  the  wife  or  widow  of  a  son,  the 
husband  of  the  daughter  of  a  decedent,  shall  be  liable 
to  a  tax  of  five  per  centum  of  its  value,  above  the  sum 
of  two  hundred  dollars,  seventy-five  per  centum  of 
such  tax  to  be  for  the  use  of  the  state,  and  twenty-five, 
per  centum  for  the  use  of  the  county  wherein  the 
same  is  collected;  and  all  administrators,  executors 
and  trustees,  and  any  such  grantee  under  a  convey- 
ance made  during  the  grantor's  life,  shall  be  liable  for 
all  such  taxes,  with  lawful  interest  as  hereinafter  pro- 
vided, until  the  same  shall  have  been  paid  as  herein- 
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after  directed.    Such  taxes  shall  become  dne  and 

payable  immediately  upon  the  death  of  the  decedent, 

and  shall  at  once  become  a  lien  upon  said  property, 

and  be  and  remain  a  lien  until  paid.  [91  v.  169.J 

The  daasiflcation  in  theaboye  section  is  constitutional,  12  O. 
C.  606 ;  56  0. 8. 613.  Personal  proper^  in  fltate  subject  to  tax  in- 
dependent of  residence  of  owner.  4  N.  P.  238. 

2  3.    Appraisal  and  dedneiion  of  property  not  liable. 

When  any  person  shall  bequeath  or  devise  any  prop- 
erty to  or  for  the  use  of  father,  mother,  husband,  wife, 
brother,  sister,  niece^  nepl^ew,  lineal  descendant  and 
adopted  child,  the  lineal  descendant  of  any  adopted 
child,  the  wife  or  widow  of  a  son,  or  the  husband  of  a 
daughter,  during  life  or  for  a  term  of  years,  and  the 
remainder  to  a  collateral  heir,  or  to  a  stran^r  to  the 
blood,  the  value  of  the  prior  estate  shall,  within  sixty 
days  after  the  death  of  the*  testator,  be  appraised  in 
the  manner  hereinaifter  provided,  and  deducted,  to- 
gether with  the  sum  of  two  hundred  dollars,  from  the 
appraised  value  of  such  property.    [91  v.  169.] 

2  8.  BXC6B8  over  reasonable  oompensatlon  to  executor, 
thxBtee  or  residuary  legatee  liable  to  tax.  Whenever  a 
decedent  appoints  one  or  more  executors  or  trustees, 
and  in  lieu  of  their  allowance  makes  a  beouest  or  de- 
vise of  property  to  them  which  would  otnerwise  be 
liable  to  said  tax,  or  appoints  them  his  residuary  leg- 
atees, and  said  bequests,  devises,  or  residuary  legacies 
exceed  what  would  be  a  reasonable  compensation  for 
tiieir  services,  such  excess  shall  be  liable  to  such  tax, 
and  the  court  of  probate  having  jurisdiction  of  their 
accounts  shall  fix  such  compensation. 

t 

24.  Payment;  proceedings  or  collection.  All  taxes 
imposed  by  this  act  shall  be  paid  into  the  county 
treasury  of  the  county  in  which  the  court  having 
jurisdiction  of, the  estate  or  accounts  is  situated,  by 
tte  executors,  administrators  or  trustees,  or  other  per- 
sons charged  with  the  payment  thereof,  and  if  said 
taxes  are  not  paid  within  one  year  after  the  death  of 
said  decedent,  interest  at  the  rate  of  eight  per  centum 
shall  be  thereafter  charged  and  collected  thereon,  and 
if  said  taxes  are  not  paid  at  the  expiration  of  eight- 
een months  after  the  death  of  said  decedent,  it  shall 
be  the  duty^  of  the  prosecuting  attorney  of  the  county 
wherein  said  taxes  remain  unpaid,  to  institute  the 
necessary  proceedings  to  collect  the  same  in  the  court 
of  common  pliBas  of  suchicounty,  a^^r  first  being  duly 
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notified  in  writing  by  the  probate  judge  of  said  county 
of  the  non-payment  of  such  taxes,  and  it  is  here* 
by  made  the  dutv  of  the  probate  judge  to  give 
such  notice  in  writing ;  but  if  said  taxes  are  paid  be- 
fore the  expiration  of  one  year  after  the  death  of  said 
decedent)  a  discount  at  Uie  rate  of  one  per  centum 
per  month  for  each  full  month  that  payment  shall 
nave  been  made  prior  to  the  expiration  of  said  year, 
shall  be  allowed  on  the  amount  of  taxes  found  to  be 
due  under  the  provisions  of  this  act.    [91  v.  169.] 

26.  DedvotlonoreoIlMlionoftaXliradiiiliilstnitor,  «x- 
eoator  or  Imslee.  Any  administrator,  executor,  or 
truRtee,  havinfi:  in  charge  or  trust  any  property  sub- 
ject to  such  tax,  shall  deduct  the  tax  therefrom,  or 
shall  collect  the  tax  thereon  froip  tlie  legatee  or  per- 
son entitled  to  said  property,  and  he  shaH  not  deliver 
any  specific  legacy  or  property  subject  to  said  tax  to 
any  person  until   he  has  collected  the  tax  thereon. 

2  6.  DeOuetlon  and  payment  of  tax  apoii  legacy  iMtyalAe 
out  of  real  estate— enfbroement  of  payment.  Whenever 
any  legacies  subject  to  said  tax  shall  be  charged  u}K>n 
or  payable  out  of  any  real  estate,  the  heir  or  devisee,  be- 
fore paying  the  same,  shall  deduct  said  tax  therefrom 
and  pay  it  to  the  executor,  administrator,  or  trustee, 
and  the  same  shall  remain  a  charge  upon  said  real 
estate  until  it  is  paid ;  and  payinent  thereof  shall  be 
enforced  by  the  executor,  administrator,  or  trustee, 
in  the  same  manner  as  the  payment  of  the  legacy 
itself  could  be  enforced. 

2  7.  Retention  or  c<dleetion  of  tax  upon  legaoy  gireii  Ibr 
Umlted  period.  If  any  such  legacy  be  given  in  money 
to  any  person  for  a  limited  period,  such  administiti- 
tor,  executor  or  trustee  shall  retain  the  tax  on  the 
whole  amount ;  but  if  it  be  not  in  motley,  he  shall 
make  an  application  to  the  court  having  jurisdiction 
of  his  accounts  to  make  an  apportionment,  if  the  case 
require  it,  of  the  sum  to  be  paid  into  his  hands  bv 
such  legatee  on  account  of  said  tax  and  for  sucn 
further  order  as  the  case  may  require. 

§  8.  Bale  of  property  for  payment  of  tax.  All  adminis- 
trators, executors  and  trustees  shall  have  power  to  sell 
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80  much  of  the  estate  of  the  deceaaed  as  will  enable 
them  to  pay  said  tax  in  the  same  manner  as  they  may 
be  empowered  to  do  for  the  payment  of  his  debts. 

{9.  Prooaedlnfs  aaarfllHig  ofSATsntory.  Within  ten 
days  after  the  fiUnff  of  the  inventory  of  every  such 
estate,  any  part  or  which  may  be  subject  to  a  tax 
under  the  provisions  of  this  act,  the  jud^e  or  the  court 
of  probate  in  which  such  inventory  is  filed,  shall 
make  and  deliver  to  the  county  auditor  of  any  such 
county,  a  copy  of  such  inventory ;  or,  if  the  same  can 
be  conveniently  separated,  a  copy  of  such  part  of 
such  estate,  with  tne  appraisal  thereof ;  the  county 
auditor  shall  certify  the  value  of  said  estate,  subject 
to  taxation  hereunder  and  the  amount  of  taxes  due 
therefrom,  to  the  county  treasurer,  who  shall  collect 
such  taxes,  and  thereupon  place  twenty-five  per  cen- 
tum thereof  to  the  credit  of  the  county  expense  fund 
of  said  county,  and  pay  seventy -five  per  centum 
thereof  into  the  state  treasury,  to  the  credit  of  the 
general  revenue  fund,  at  the  time  of  making  his  semi- 
annual settlement.    [91  v.  169.] 

J 10.  lafDimation  to  be  ftamlsbod  piobato  Judce  by  ex- 
aentor,  administrator  or  tmstoe.  Whenever  any  of  the 
real  estate  of  a  decedent  shall  so  pass  to  another  per- 
son as  to  become  subject  to  said  tax,  the  executor, 
administrator  or  trustee  of  the  decedent  shall  inform 
the  probate  judge  thereof  within  six  months  after  he 
has  assumed  the  duties  of  his  trust,  or  if  the  fact  is 
not  known  to  him  within  that  time,  then  within  one 
month  from  the  time  that  it  does  become  so  known  to 
him. 

gll.  Beftandmentoftax.  Whenever  for  any  reason 
the  devisee,  lesatee,  or  heir  who  has  paid  any  such 
tax  shall  refund  any  portion  of  the  property  on  which 
it  was  paid,  or  it  shall  be  judicially  determined  that 
the  whole  or  any  [part  of]  such  tax  ought  not  to  have 
been  paid,  said  tuc,  or  the  due  proportional  part  of 
said  tax,  shall  be  paid  back  to  him  oy  the  executor, 
administrator  or  trustee. 

2  la.  YalnatioB  of  property  tabSoot  to  tax— fins  of  ap- 
pniBBn,  The  value  of  such  property  as  may  be  subject 
to  said  tax  shall  be  its  actual  market  value  as  found 
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by  the  court  of  probate ;  but  the  state,  through  the 
proaecuting  attorney  of  the  proper  county,  or  any 
person  interested  in  the  saccession  to  said  property, 
may  apply  to  the  court  of  probate  having  jurisdiction 
of  the  estate  ;  and  on  such  application  the  court  shall 
appoint  three  disinterested  i>erBons,  who,  being  first 
sworn,  shall  view  and  appraise  such  property  at  its 
actual  market  value  for  tne  purposes  oi  said  tax,  and 
shall  make  return  tliereof  to  said  court,  which  return 
may  be  accepted  by  said  court  in  the  same  numner 
as  the  original  inventory  of 'such  estate  is  accepted 
and  if  so  accepted  it  shall  be  binding  upon  the  person 
by  whom  this  tax  is  to  be  paid,  and  upon  the  state. 
The  fees  of  the  appraisers  shall  oe  fixed  by  the  judge 
of  probate  and  paid  out  of  the  county  treasurv  upon 
the  warrant  of  the  county  auditor.  In  case  of  an  an- 
nuity or  life  estate,  the  value  thereof  shidl  be  deter- 
mined by  the  so-called  actuaries'  combined  experience 
tables  and  five  per  centum  compound  interest 

2 13.  Jurisdiction  of  probate  oonrt— proseeuting  at- 
torney to  represent  stete.  The  court  of  probate,  hav- 
ing either,  principal  or  auxiliary  jurisdiction  of  the 
settlement  of  the  estate  of  the  <j[ece<lent,  shall  have 
jurisdiction  to  hear  and  determine  all  <)uestions  in  re- 
lation to  said  tax  that  may  arise,  affecting  any  devise, 
legacy,  or  inheritance  under  this  act,  subject  to  ap- 
peal as  in  other  cases,  and  the  prosecuting  attornev 
shall  represent  the  interests  of  tue  state  in  any  such 
proceedings. 

{ 14.  Semi-annual  statements  of  probate  judge,  reeord 
of  cases  and  proceedings.  The  judge  of  each  probate 
court  shall,  as  often  as  once  in  six  months,  render  to 
the  county  auditor  a  statement  of  the  property  within 
the  jurisdiction  of  his  court  that  has  oecome  subject 
to  said  tax  during  such  period,  the  number  and 
amount  of  such  taxes  as  will  accrue  during  the  next 
six  months,  so  far  as  the  same  can  be  determined 
from  the  probate  records,  and  the  number  and  amount 
of  such  taxes  as  are  due  and  unpaid  ;  and  each  pro- 
bate jud^e  shall  keep  a  separate  record,  in  a  book  to 
be  provided  for  that  pui-pose,  of  all  cases  arising 
under  the  provisions  of  this  act 
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2 16.  Feet  of  offloen,  ooBts  oluurgeaVle  to  state.  The 
lees  of  all  officers  having  duties  to  perform  under  the 
provisions  of  this  act,  shall  he  paid  hy  the  county 
from  the  county  expense  fund  thereof^  and  shall  he  the 
same  as  now  allowed  hy  law  for  similar  services ;  in 
the  calculation  of  amounts  due  the  state,  seveuty-five 
per  centum  of  the  cost  of  collection  and  other  neces- 
sary and  legitimate  expenses  incurred  hy  the  county 
in  the  collection  of  sucn  taxes^  shall  he  charged  to  the 
state  and  deducted  from  the  amount  of  taxea  to  he 
paid  into  the  state  treasury.    [91  v.  169.] 

216.  Aoceptaaee  or  allowance  of  final  settlement  of  ac- 
oount  contingent  npon  payment  of  tax— vonolier  for  pay- 
ment. No  final  settlement  of  the  account  of  any  ex- 
ecutor, administrator  or  trustee  shall  he  accepted  or 
allowed  hy  the  court  of  prohate  unless  it  shall  show, 
and  the  judge  of  said  court' shall  find,  that  all  taxes 
imposed  by  the  provisions  of  this  act  upon  any  prop- 
erty or  interest  therein,  belonging  to  the  estate  to  be 
settled  by  said  account,  dhall  have  been  paid ;  and  the 
receipt  of  the  county  treasurer  shall  be  the  proper 
voucher  for  such  payment 

§17.  "Person"  and  "property"  constmed.  In  the 
foregoing  act  the  word  "  person  "  shall  be  construed 
to  include  the  plural  as  well  as  the  singular,  and  arti- 
ficial as  well  as  natural  persons ;  the  word  *'  property  " 
shall  be  construed  to  include  both  real  and  personal 
estate,  and  any  form  of  interest  therein  whatsoever^ 
including  annuities. 

This  act  wa8  passed  and  took  effect  January  27, 1898,  and  was 
amended  April  20, 1894. 

OHIO  HOSPITAL  FOR  EPILEPTICS. 

Admission  of  epUeptleB  other  than  insane  or  dangerons. 
Expenses  of  clothing  of  patients.  Fees,  etc.  In  the  case 
of  epileptic  persons,  otlier  than  insane  or  dangerous 
epileptics,  written  application  for  admission  shall  first 
be  made  by  such  person,  or  his  or  her  parent,  guardian 
or  representative,  to  the  probate  court  of  the  county 
of  which  the  epileptic  is  a  resident.  In  case  such  ep- 
ileptic has  no  parent,  guardian  or  representative,  any 
citizen  may  make  appRcation  on  his  behalf  to  the  pro- 
bate judge  for  admission  to  the  hospital.  When  such 
application  is  filed,  the  probate  judge  shall,  on  tha 
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day  fixed  by  him,  which  shall  be  not  more  than  five 
days  after  the  application,  has  been  filed,  examine  and 
inquire  whether  the  alleged  epileptic  is  a  suitable 
person  for  admission  into  said  nospital,  and  for  such 
purpose  may  subpoena  witnesses,  and  shall  subpoena 
a  reputable  physician  and  niay,  if  necessary,  issue  his 
warrant  commanding  the  alleged  epileptic  to  be 
brought  before  him ;  provided,  that  if  it  is  deemed 
unsuitable  to  bring  the  alleged  epileptic  into  the 
probate  court,  the  probate  judge  shall  personally  visit 
said  person  and  certify  that  he  has  so  ascertained  the 
condition  of  the  person  by  actual  inspection,  and  the 
other  proceedings  may  then  be  had  in  the  absence  of 
such  person.  At  the  time  appointed,  unless  for  ffood 
cause  the  investigation  is  postponed^  the  judge  snail 
proceed  with  the  examination,  and  if  he  is  satisfied 
that  the  person  alleged  is  an  epileptic  and  a  suitable 
person  for  treatment  at  the  hospiUtl,  he  shall  cause  a 
certificate  to  be  made  out  by  the  medical  witness  in 
attendance,  setting  forth  the  facts  enumerated  in  sec- 
tion 5  hereof,  ana  any  other  facts  required  in  such 
statement  by  the  board  of  trustees,  and  is  free  from 
any  infectious  or  contagious  disease  and  from  vermin. 
The  probate  judge  shall  transmit  the  application,  with 
the  accompanying  papers,  including  the  certifi<»te  of 
the  physician,  to  the  manager  of  the  hospital  for  epi- 
leptics,* who  snail  advise  the  probate  judge  whether 
the  patient  can  be  received,  and  if  so,  at  what  time. 
If  advised  that  the  patient  can  be  received,  the  pro« 
bate  judge  shall  see  that  the  patient  is  supplied  with 
the  proper  clothing,  and  if  not  otherwise  furnished, 
he  shall  furnish  such  clothing,  as  provided  in  section 
seven  hundred  and  six  of  the  Revised  Statutes,  and 
shall  take  the  necessary  steps  for  the  conveyance  of 
the  patient  to  the  hospital,  as  provided  in  section 
seven  hundred  and  ^wo  of  the  Revised  Statutes ;  pro- 
vided, that  if  the  probate  judge  is  satisfied  that  the 
patient  can  travel  to  Uie  hospital  alone,  he  may  issae 
the  warrant  for  ocmveyanco  oirect  to  the  patient,  and 
such  warrant,  receipted,  shall  be  returned  by  the 
manager  through  the  mail ;  or,  if  the  probate  judge 
deems  it  proper  to  entrust  the  conveyance  of  the  pa* 
tient  to  his  parent,  guardian,  representative  or  friend, 
he  may  issue  t*  e  warrant  to  such  parent,  guardian, 
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representative  or  friend,  instead  l^  to  the  sheriff.  The 
expenses  of  the  clothinj^  of  patients,  if  not  paid  by 
themselves  or  those  having  them  in  chaise,  shall  be 
paid  by  the  counties,  and»  if  furnished  by  the  institu- 
tion, may  be  collectea  from  the  counties,  as  provided 
in  section  six  hundred  and  thirty-two  of  the  Revised 
Statutes.  The  traveling  and  incidental  expenses  of 
the  patient  and  also  of  the  officer  or  other  person  or 
persons  in  charae  of  said  patient,  to  and  from  said 
institution  shall  be  paid  by  the  institution.  The  fees 
of  the  probate  judge,  physician  and  other  officers, 
witnesses  and  persons,  growing  out  of  the  admission 
of  a  patient  to  the  hospital,  shall  be  paid  to  the  same 
amount,  and  in  the  same  manner  as  are  similar  fees 
when  earned  in  connection  with  the  commitment  of 
an  insane  person  to  a  state  asylum.  Provided  that, 
if  at  any  time  it  is  desirable  to  transfer  any  patient 
from  any  state  hospital  to  the  Ohio  hospital  for  epi- 
leptics, such  patient  may  be  transferred  upon  toe 
order  of  the  governor,  upon  the  recommendation  of 
the  medical  superintendent  of  such  state  hospital  and 
the  manager  ol  the  Ohio  hospital  for  epileptics.  [91 
V.96J 

fieetion  5  proyides  for  an  enmneration  of  epileptics  by  the 
tnutees  which  shall  Inclade  a  listing  of  the  age,  sex,  race,  gen- 
eral mental  and  physical  condition,  residence,  whether  nnder 
charge  of  guardian,  and  where  known,  the  cause  and  duration 
ol  the  epileptic  condition,  g  6  provides  that  the  manager  of  the 
bospltai  shall,  on  the  16th  of  each  month,  inform  the  probate 
judge  of  the  county  of  the  quota  of  patients  to  which  such 
county  is  entllled  and  the  number  In  the  hospita)  from  said 
county.  %  7  provides  that  the  laws  regulating  the  treatment  of 
insane  penona  shall  apply  to  the  care,  etc.,  of  epileptics. 
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BeIko<a  atlenOaaoe— reftiial  to  excuse  ftom— appeal.  *  * 
In  case  of  refusal  to  excuse  children  from  school  at- 
tendance an  appeal  may  be  taken  from  the  opinion 
of  the  superintendent  of  schools  in  city  districts  or 
the  clerk  of  the  board  of  education  in  districts  not 
having  a  superintendent  to  the  probate  judge  of  the 
county  upon  the  giving  of  a  bond  withm  ten  days 
after  such  refusal  to  the  approval  of  said  judge  to  pay 
all  the  costs  of  the  appeal  and  the  decision  of  the 
probate  judge  in  tlie  matter  shall  be  final.    [90  v.  288, 

2 1.] 
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proeeedlngfl  ai^tlnst  JuyenUe  disorderly  persons.  »  * 
When  in  cases  of  truancy  complaint  is  made  by  the 
truant  officer  before  any  mayor  or  justice  of  the  peace 
it  shall  be  certified  by  such  magistrates  to  the 
probate  judge.  The  probate  judge  shall  hear  such 
complaint  and  if  he  determine  that  the  child  is  a  iu- 
yenile  disorderly  person  he  shall  commit  it  if  under 
ten  yesLTB  of  age  and  eli^ble  for  admission  thereto,  to 
a  children's  home,  or  if  not  eligible  then  to  a  house 
of  refuge  if  there  be  one  in  the  county,  or  to  the  boys* 
industrial  school  or  the  girls'  industrial  home  or  to 
some  other  juvenile  reformatory.    No  child  over  ten 

?'ear8  of  age  shall  be  committed  to  a  county  children's 
lome  and  any  child  committed  to  a  childiren's  home 
may  on  request  of  the  trustees  of  such  home  and  it 
being  shown  that  it  is  vicious  and  incorrigible  be 
transferred  by  the  probate  judge  to  the  boys'  indus- 
trial school  or  the  girls'  industrial  home.  A  child 
committed  to  any  juvenile  reformatory  under  this 
section  shall  not  be  detained  there  beyond  the  age  of 
pixteen  years  and  may  be  discharged  sooner  by  the 
trustees  under  the  restrictions  appncable  to  other  in- 
mates. Any  order  of  commitment  to  a  juvenile  re- 
formatory may  be  suspended,  in  the  discretion  of  the 
probate  judge  for  such  time  as  the  child  may  resularly 
attend  school  and  properly  conduct  itself.  The  ex- 
pense incurred  in  tne  transportation  of  the  cliild  to  a 
juvenile  reformatory^  and  the  costs  in  the  case  in  which 
the  order  of  commitment  is  made  shall  be  paid  by 
the  county  from  which  the  child  is  committed  after 
the  manner  provided  in  section  769  Revised  Statutes. 
[l)Ov.  288,  §8.] 

Id.  Juvenile  disorderly  persons.  Every  child  be- 
tween the  ages  of  eight  and  fourteen  years,  and  every 
child  between  the  ages  of  fourteen  and  sixteen  years 
unable  to  read  and  write  the  English  language,  or  not 
engaged  in  some  regular  employment,  who  is  an  ha- 
bitual truant  from  school,  or  who  absents  itself  habit- 
ually from  school,  or  who.  while  in  attendance  at  any 
public,  private  or  parochial  school,  is  incorrigible, 
vicious  or  immoral  in  conduct  or  who  habitually 
wanders  about  the  streets  and  public  places  during 
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school  hours  having  no  business  or  lawful  occupation, 
shall  be  deemed  a  juvenile  disorderly  person,  and  be 
subject  to  the  provisions  of  ihis  act.    [90  v.  288,  §4.] 

Id.  Application  of  provlBlons  of  act— report  of  trua&t 
officer— procoedlngB  tbereon.  The  provisions  of  this 
act  shall  apply  to  children  entitled,  under  existing 
statutes,  to  attend  school  at  the  institution  for  the 
deaf  and  dumb  or  the  institution  for  the  blind,  so  far 
as  the  same  are  properly  enforceable.  Truant  officers 
shall  within  sixty  days  after  the  passage  of  this  act, 
(1)  and  annually  between  the  first  day  of  July  ana 
the  first  day  of  August,  report  to  the  probate  judges 
of  their  respective  counties  the  names,  ages  and  resi- 
dences of  all  such  children  between  the  aees  of  eight 
and  eighteen  years,  with  the  names  and  postoince 
address  of  their  parents,  guardians  or  the  persons  in 
charge  of  them ;  also  a  s&tement  whether  the  par- 
ents, guardian  or  person  in  charge  of  each  child  is 
able  to  educate  and  is  educating  the  child,  or  whether 
the  interests  of  the  child  will  be  promoted  by  send- 
ing it  to  one  of  the  state  institutions  mentioned. 
Upon  information  thus  or  otherwise  obtained,  the 
probate  judge  may  fix  a  time  when  he  will  hear  the 
question  whether  any  such  child  shall  be  required  to 
be  sent  for  instruction  to  one  of  the  state  institutions 
mentioned,  and  he  shall  thereupon  issue  a  warrant 
to  the  proper  truant  officer  or  some  otker  suitable 
person,  to  bring  the  child  before  such  judge  at  his 
office  at  the  time  fixed  for  the  hearing ;  and  shall  also 
issue  an  order  on  the  parents,  guardian  or  person  in 
charge  of  the  child,  to  appear  before  him  at  such 
hearing,  a  copy  of  which  order,  in  writing,  shall  be 
served  personally  on  the  proper  person  by  the  truant 
officer  or  other  person  ordered  to  bring  the  chOd  be- 
fore the  judge.  If,  on  the  hearing,  the  probate  judge 
is  satisfied  the  child  is  not  being  properly  educated  at 
home,  and  will  be  benefited  by  attendance  at  one  of 
the  state  institutions  mentioned,  and  is  a  suitable 
person  to  receive  instruction  therein,  he  may  send  or 
commit  such  child  to  such  institution.  The  cost  of 
such  hearing,  and  the  transportation  of  the  chUd  to 
such  institution  shall  be  paid  by  the  county  after  the 
manner  provided,  where  a  child  is  committed  to  a 
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State  reformatory  nnder  section  eiffht  hereof ;  provided 
nothing  in  this  section  containea  shall  be  construed 
to  require  the  trustees  of  either  of  the  state  institu- 
tions mentioned,  to  receive  any  child  not  a  suitable 
subject  to  be  received  and  instructed  therein,  under 
the  laws,  rules  and  regulations  governing  such  insti- 
tutions.   [90  V.  289,  ;  10.] 

(1)  April  95, 1808.    The  act  is  oonatttnUonal,  6  C.  C.  688 ;  (af- 
flrmed  71  Bull.  832). 
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CommlBSion  flrom  Governor.  Each  judge  of  the  pro- 
bate court  shall  receive  from  the  governor  a  commis- 
sion to  fill  such  office,  upon  producing  to  the  proper 
officer  a  legal  certificate  of  his  being  duly  elected  or 
appointed.    [92  v.  211.] 

Conditioiial  pardon,  datiei  of  probate  Judge  oa  violation 
of.  A  violation  of  the  conditions  of  a  pcurdon  shall  be 
held  to  be  a  forfeiture  of  the  pardon,  and  shall  render 
the  person  pardoned  liable  to  recommitment  to  the 
penitentiary,  there  to  serve  the  remainder  of  hiseen- 
tence,  as  though  he  had  not  been  pardoned,  and  in 
any  such  case  of  violation,  the  prosecuting  attorney 
of  the  county  in  which  the  same  occujred  shall,  upon 
the  written  request  of  the  Governor,  file  an  informa- 
tion thereof  in  the  office  of  the  probate  judge  of  such 
county,  whereupon  such  judge  shall  issue  a  warrant  to 
the  sheriff  of  such  county,  commanding  him  to  pursue 
after  and  arrest  the  person  named  in  the  information, 
wherever  he  may  be  found  within  the  State,  anc 
bring  him  into  hie  court  for  examination  upon  thf 
charge ;  he  shall  also  demand  of  the  warden  of  the 
penitentiary  the  evidence  provided  for  by  thepreced 
ing  section,  in  cases  of  conditional  pardon,  who  shall ' 
furnish  the  same;  and  if,  upon  such  examination 
the  charge  set  forth  in  the  informatian  be  sustained, 
the  probate  judge  shall  issue  a  warrant  to  the  sheriff, 
commanding  him  to  deliver  the  convict  into  the  cus* 
tody  of  the  warden  of  the  penitentiary  to  serve  the 
remainder  of  his  sentence,  as  herein  provided.    The 
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probate  judge  shall  prepare  a  correct  bill  of  the  costs 
of  the  arrest  and  examination  of  the  convict,  and 
certify  the  same  under  his  official  seal,  which  the 
sheriff  shall  deliver  to  the  warden  of  the  penitentiarv, 
who  shall  allow  so  much  thereof  as  he  nnds  to  be  m 
accordance  with  law,  and  certify  the  same  to  the 
Auditor  of  State  who  shall  draw  his  warrant  in  favor 
of  the  sheriff  upon  the  treasurer  of  the  State  for  the 
payment  thereof,  out  of  the  appropriation  for  the 

Sroeecution  and  transportation  of  convicts.  The  war- 
en  shall  furnish  each  convict  who  receives  a  condi- 
tional pardon,  before  he  leaves  the  penitentiary  a 
copv  ofthis  and  the  preceding  section  of  thia  act,  and 
explain  its  provisions  to  him.     [  2  89  a,  79  v.  122.] 

Ckmatables— duties  and  eompansatlon.  The  probate 
oourt  in  any  county  containing  a  city  of  tne  first 
class,  except  fourth  grade,  and  of  the  first  grade  of  the 
second  class,  may  each  api)oint  one  or  more  constables 
to  preserve  order  and  discharge  such  other  duties  as 
the  court  requires ;  and  in  any  county  containing  a 
city  of  the  second  grade  of  the  second  class,  the  con- 
stable so  appointed  Djr  the  court  of  common  pleas  shall 
perform  the  same  duties  in  the  probate  court;  and  each 
constable,  when  so  directed  by  the  court ;  shall  have 
the  same  power  to  call  and  impanel  jurors,  which  by 
law  the  sneriff  of  the  county  lias,  except  in  capital 
cases.  The  compensation  of  such  constables  sliail  be 
the  same  as  that  of  regular  jurors ;  except  in  counties 
containing  a  city  of  the  firet  grade  of  the  first  class 
and  of  the  first  grade  of  the  second  class,  it  shall  be 
one  thousand  dollars  per  annum,  and  in  counties  con- 
taining cities  of  the  second  grade  of  the  first  class,  it 
shall  be  $700  per  annum,  except  the  constable  ap- 
pointed by  the  probate  court  whose  compensation 
shall  be  $900  per  annum ;  and  in  all  counties  having 
a  population  of  not  less  than  84,150  and  not  more 
than  84,250  at  the  federal  census  of  1890,  it  shall  be 
1600  per  annum,  and  in  counties  containing  cities  of 
the  third  grade  of  the  first  class,  the  compensation  of 
said  constables  so  appointed  by  the  court  of  common 
pleas  shall  be  $600  per  annum  and  in  all  cases  shall 
be  paid  out  of  the  county  treasury  on  the  order  of  the 
court.    [89  V.  382.] 
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County  tnanizy— appointment  of  nlght-wateliman  for. 
When  the  county  treasurer,  county  auditor,  and  pro-^ 
bate  judge  shall,  in  writing,  notify  the  county  com- 
missioners that,  in  their  opinion,  the  safety  of  the 
public  money  in  the  treasury  rejquires  a  night-watch- 
man for  the  treasury,  the  commissioners  shall  imme- 
diately authorize  the  county  treasurer  to  employ  a 
night-watchman :  and  the  commissioners  shall,  at  the 
same  time,  fix  the  compensation  to  be  paid  to  the 
watchman,  which  shall  be  paid  in  weekly  installments; 
and  the  employment  shall  continue  until  the  treasurer, 
auditor,  aud  prolmte  judge  shall  certify  that  it  may  be 
discontinued ;  but  nothing  in  this  section  shall  in  any 
way  afiect  the  liability  of  the  county  treasurer  or  bis 
sureties.    [73  v.  62,  K 1, 1136.] 

Election  of  probate  Jndge,  time  of.  First  Tuesday 
after  the  first  Monday  in  November.  [J  2978, 83  v.  ?6.  J 

Election  of  real  estate  asieisora — duties  of  probate  jndge. 
The  returns  must  be  made  to  the  county  auditor, 
who  with  the  clerk  of  the  court  of  common  pleas  and 

Srobate  judge  of  the  county  must  open  the  same  and 
eclarethe  result.    [^  2786,  83  v.  887] 
interpreter  in  probate  court,  Hamilton  county.    The 
int^srpreter  appointed  by  the  common  picas  court, 
Hamilton  county,  shall  without  extra  compensation 
render  service  in  the  probate  court    [{472.] 


2 1.  OUo  Boldlen'  and  Sailors'  Home.  When  any  inmate 
of  **  the  Ohio  soldiers'  and  sailors*  home "  oecomes 
insane,  the  commandant  of  said  home  shall  file 
with  tne  probate  judge  of  the  county  in  which  said 
home  is  located  an  affidavit  substantially  as  follows: 

The  state  of  Ohio, county,  as : 

1  commandant  of  said  home,  being  dulv  sworn,  says  that 

he  believes ,  an  Inmate  of  said  home,  is  insane,  or  that  In 

consequence  of  his  insanity,  his  being  at  large  is  dangerous  to 
the  community ;  that  said  inmate  was  received  into  said  homo 

Irom county,  on  the day  of ,  18©—. 

•^—        ,  A.  B> 

[89  V.  47.] 

{  s.  Id.  Probate  Judge  diaU  determine  sanity  of  inmate. 
When  the  affidavit  is  filed  the  probate  judge  shalL 
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proceed  forthwith  to  hear  and  determine  the  sanity 
of  such  inmate,  as  is  provided  for,  and  in  accordance 
with  title  y,  chapter  9,  R.  S.  of  Ohio,  so  far  as  the 
same  are  applicable ;  provided  that  all  inmates  who 
shall  be  aajudged  insane  under  this  act,  shall  be 
enumerated  in  the  quota  of  persons  entitled  to  ad- 
mission into  the  asylum  for  the  insane  from  the 
county  in  which  said  inmate  was  a  resident  at  the 
time  of  entering  said  home.    [88  v.  139.] 

28.  Id.  Authority  of  probata  Judge  dallned.  In  order 
to  carry  out  the  provisions  of  this  act  the  probate 
judffe  of  the  county  in  which  said  home  is  located 
BhaB  have  the  same  authority  to  act  and  receive  and 
order  paid  the  same  fees  and  costs  as  the  probate 
judge  would  have  in  the  county  in  which  such  inmate 
was  a  resident  before  entering  said  home.  Said  fees 
and  costs  to  be  paid  out  of  the  appropriation  paid  by 
the  state  of  Ohio  for  the  support  of  the  soldiers'  and 
Bailors'  home.    18S  v.  139.] 

Parent  and  cMld.  No  child  under  the  age  of  three 
years  shall  be  separated  from  its  mother,  if  such 
mother  be  an  inmate  of  the  county  infirmary,  or  shall 
be  declared  a  pauper^  unless  with  the  approval  of  the 
probate  court  first  given.     [85  v.  148.] 

Public  buildings— approval  of  idans,  etc.  Such  plans, 
drawings,  representations,  bills  of  material  and  speci- 
fications of  work,  and  estimates  of  the  cost  thereof  in 
detail  and  in  the  aggregate,  as  are  required  ♦  ♦  to  be 
made,  if  tliey  relate  to  the  building  of  any  court  house 
or  jail,  orany  addition  to  or  alteration  or  repair  or  im- 
provement thereof,  shall  be  submitted  to  the  commis- 
sioners, together  with  the  clerk  of  the  court,  the  sherifif 
and  probate  judge,  and  one  person  to  be  appointed  by 
the  judge  of  the  court  of  common  pleas,  for  their  ap- 
proval, and  if  approved  by  them  or  a  majority  of  them, 
a  copy  thereof  shall  be  deposited  with  the  county 
auditor,  to  be  safely  kept  in  his  ofi&ce.  *    *  [g  797.] 

Salary  of  probate  judge  of  Hamilton  county.  The  sal- 
ary of  the  probate  judge  of  Hamilton  county  is  five 
thousand  oollars,  paid  quarterly  out  of  the  fee  fund 
upon  the  warrant  of  the  county  auditor.  *  [2 1345.] 
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Oompeiuation  of  probate  Judge  of  Cuyahoga  county,  see  8B  ▼. 

Seal  of  probata  oonrt.  The  seal  of  the  probate  court 
must  be  one  inch  and  three-fourths  in  diameter  and 

surrounded  bv  these  words  "  Probate  court, 

county,  Ohio,'  {insert  the  name  of  the  proper  county,) 
B16.] 

THE  OOUBT  OF  INSOLVENCY. 

AN  ACT  To  establish  "  A  Court  of  Insolvency  "  In  oountlea  oon- 
taining  a  city  of  the  Unt  grade  of  the  ftnt  elass,  and  for  the 
r^ief  of  the  probate  oourt  in  such  counties.  [Pamed  amd  took 
tSeti  May  21, 1894.  91  y.  844.1  Cuyahoga  county  has  a  similar 
law, 92 V. 475;  i54S-17 Bates^  Ann. OJte. 

{1.  Court  of  tnfOlyenoy-MdgooC    Be  it  enacted  by 

the  General  Assembly  of  the  State  of  Ohio,  that  there 
shall  be,  and  hereby  is  established  in  any  county 
of  this  state,  containme  any  city  of  the  first  grade  of 
the  first  class,  a  court  of  record,  which  shall  l^  styled 
'*  The  Court  of  Insolvency."  It  shall  consist  of  one 
judge  who  shall  be  elected  by  the  electors  of  sii<^ 
county. 

}a.  Blootlon  of  judge— tenn—yaoaney  how  flOoO.  The 
first  election  for  such  judse  shall  be  held  on  the  first 
Tuesday  after  the  second  Monday  in  Novembeor,  A.  D. 
1894,  and  shall  be  conducted  in  the  same  manojer  and 
governed  bv  the  same  laws  that  are  now  in  force,  or 
.  may  hereafter  be  enacted  regulating  the  electi6n  of 
judges  in  this  state.  His  term  of  office  shall  com- 
mence on  the  ninth  day  of  February,  A.  D.  1895,  and 
shall  continue  for  the  term  of  five  years,  and  a  suocee- 
sor  shall  be  elected  on  the  first  Tuesday  after  the 
first  Monday  in  November,  A.  D.  1899,  and  ever^  five 
years  thereafter.  And  in  case  the  office  of  any  judge 
shall  become  vacant  before  the  expiration  of  the 
regular  term  for  which  he  shall  have  been  elected, 
the  vacancy  shall  be  filled  bv  appointment  of  the 

fovemor,  until  the  office  shall  be  filled  by  asnccesBor 
ulv  elected  and  qualified.  And  in  case  a  successor 
shall  not  have  been  previously  elected,  such  successor 
shall  be  elected  on  the  first  Tuesday  after  the  first 
Monday  in  November,  that  next  occurs  more  than 
thirty  days  after  the  vacancy  i^iall  have  happened. 
[92  V.  686.] 

2  8.    Bond— oompenaatton  of  judge.    That  said  j  udge 
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when  elected  shall  give  a  like  bond  and  be  qualified, 
and  shall  receive  the  same  compensation  and  be  paia 
in  like  manner  as  the  judge  of  the  probate  court  of 
said  countv,  wherein  such  courts  of  insolvency  are 
eetablishea.  The  bond  of  said  Judge  shall  be  in  the 
sum  of  five  thousand  ($$000.00)  dollars,  and  shall  be 
approved  b^  the  commissioners  of  said  county  and 
deposited  with  the  county  treasurer  thereoL 

24.  Sealofcouxt-prooeis.  The  said  court  shall  have 
a  seal  to  be  provided  by  the  secretary  of  state  at  the 
expense  of  the  state  of  Ohio,  having  the  same  device 
as  the  seal  of  the  probate  court,  except  that  there 
shall  be  around  the  margin  thereof  the  words,  ''Court 

of  Insolvency,  county,"  instead  of  the  words 

"  Probate  Court, county."    The  process  of  said 

court  of  insolvency  shall  have  the  seal  affixed  and 
shall  be  attested  and  directed  served  and  returned, 
and  be  in  form  as  is  or  may  be  provided  for  the  pro- 
cess of  the  probate  court,  vanring  only  in  the  style  of 
the  court  and  to  conform  as  rar  as  may  be  necessary 
to  its  terms. 

2  6.  Officers  of  eoQit.  dutlei  and  UabOtties.  Sherifis, 
coroners  and  constables  shall  be  bound  to  attend  said 
court,  preserve  order,  and  execute  the  return  of  its 
process  as  they  are  required  to  do  in  the  probate 
court,  and  all  laws  now  in  force,  or  which  may  be  en- 
acted, prescribing  the  duties  and  liabilities  of  such 
officers  and  the  mode  of  proceeding  a|^nst  them,  or 
either  of  them,  for  any  neglect  of  official  duty,  allow- 
ing fees  and  providing  for  tne  collection  thereof  in  the 
probate  court,  shall  be  held  and  deemed  to  extend  to 
said  court  of  insolvency,  unless  the  same  are,  or  shall 
be,  plainly  inapplicable. 

26.  Court  wliere  held.  The  said  court  of  insolvency 
shall  be  held  at  the  court  house  of  the  county  wherein 
such  court  is  established,  and  the  board  of  county 
commissioners  of  such  county  are  hereby  directed  to 
make  all  the  necessary  provisions  for  the  holding  of 
said  court. 

2  7.  Powers  and  duties  of  judge  and  depntiF.  Each 
judge  shall  have  the  care  and  custody  of  all*  files, 
papers,  books  and  records  belonging  to  the  court  ol 
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Insolvency,  and  is  authorized  and  empowered  to  per^ 
form  all  duties  as  clerk  of  his  own  court,  and  each 
judge  may  appoint  a  deputy  clerk  or  clerks,  each  of 
whom  shall,  before  entering  upon  the  duties  of  bis 
appointment,  take  an  oath  of  office;  and  when  so 
Qualified,  such  depu^  may  perform  any  and  aU  the 
duties  pertaining  to  the  office  of  derk  of  the  ooart, 
and  each  deputy  clerk  is  authorized  to  administer 
oaths  in  all  cases  in  which  it  is  necessary  in.  the  dis- 
char^  of  his  duties  as  such  deput]^  clerk.  £ach  jadge 
of  said  court  may  take  such  security  from  his  depoty 
as  he  deems  necessary  to  secure  the  futhfol  perform- 
ance of  the  duties  of  his  appointment. 

{  8.  Terms  of  court.  The  terms  of  said  court  shall  be 
considered  as  three  terms  of  four  months  each,  be- 
ginning on  the  first  day  of  January  of  each  year. 
The  judge  of  said  court  may  dispense  with  any  term 
of  said  court,  adjourn  the  same  on  any  day  previous 
to  the  expiration  of  the  term  for  which  the  same  may 
be  held,  and  also  from  any  one  day  in  the  term  over 
to  any  other  day  in  the  same  term,  if  in  his  opinicni 
the  business  of  the  court  will  admit  thereof. 

}9.  JuTlBdlotton-'traiiBfer  of  buslnoss  of  proliate  coat 
to.  The  said  court  of  insolvency  shall  have  original 
jurisdiction  in  all  cases,  matters  and  things  relating  to 
and  arising  under  the  laws  now  in  force  or  hereafter 
enacted  regulating  the  mode  of  administering  assign- 
ments in  trust  for  the  benefit  of  creditors,  and  shall  in 
every  respect  have  the  same  jurisdiction,  possess  the 
same  powers,  discharge  the  same  duties,  and  incur 
the  same  penalties  as  are  now  or  may  hereafter  be 
enforced  or  enjoined  bv  the  constitution  and  laws  of 
the  state,  upon  the  iuage  of  the  probate  court,  and 
the  judge  of  the  probate  court,  of  the  county  where- 
in such  court  of  insolvency  is  established,  is  hereby 
authorized  to  transfer  to  the  court  of  insolvency 
any  and  all  cases  now  pending  in  such  probate  court, 
arising  under  the  act  or  acte  now  in  force  r^;ulat- 
ing  the  mode  of  administering  assignmente  in  trust 
for  the  benefit  of  creditors :  the  same  to  be  there 
proceeded  in  as  if  the  same  had  been  orignally  com- 
menced in  said  court,  having  regard  to  the  former 
^proceedings  therein,  and  the  coste  before  accrued 
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In  the  final  record  as  may  be  rieht  and  proper. 
And  when  such  cause  is  transferred  &om  the  probate 
court  as  aforesaid,  the  clerk  of  the  probate  court  shall 
enter  such  transfer  on  his  docket  and  from  thence- 
forth the  said  cause  shall  not  be  considered  in  said 
court.  And  all  laws  now  in  force  or  that  may  be  here- 
after enacted,  regulating  the  mode  and  manner  of  pro- 
ceeding in  such  cases  by  the  probate  court,  shall  be 
held  and  deemed  to  extend  to  tne  said  court  of  insol- 
vency. 

210.  Tnmsfto  of  mmnMsotlm  than  tliatailsliig  under 
Insolvent  laws.— Wheneyer  in  the  opinion  of  the  judge 
ol  the  probate  court  of  the  county  wherein  such  court 
of  insolvency  is  established,  the  ousiness  of  the  pro- 
bate court  snail  require  the  same,  said  judge  of  the 
probate  court  is  hereby  authorized  to  certify  and 
transfer  unto  the  court  of  insolvency  any  other  case 
or  cases  now  or  hereafter  pending  m  said  probate 
court,  which  said  case  or  cases  shall  thenceforth  be 
considered  in  said  court  of  insolvency,  and  be  there 
proceeded  in  as  if  the  same  had  been  originally  com- 
menced in  that  court,  having  regard  to  the  former 
proceedings  and  the  costs  before  accrued  in  the  final 
record,  as  may  be  right  and  proper;  and  when  such 
case  is  removed  from  the  probate  court  as  aforesaid, 
the  clerk  of  said  probate  court  shall  enter  such  re- 
moval on  his  docket  and  from  thenceforth  the  said 
case  shall  not  be  considered  in  that  court,  and  all 
laws  now  in  force  or  hereafter  enacted,  regulating  the 
mode  and  manner  of  procedure  in  such  cases  by  the 
probate  court,  shall  be  held  and  deemed  to  extend  to 
said  court  of  msolvency,  unless  the  same  are,  or  shall 
be,  plainly  inapplicable 

2 11.  Power  to  vacate  Judgments,  appoint  masten,  etc, 
The  said  court  of  insolvency  shall  have  the  same 
power  to  vacate  and  modify  its  own  judgments,  or 
orders  during  or  after  the  term,  as  is  or  may  be  rested 
by  law  in  the  probate  court,  and  shall  also  have  full 
power  to  make  rules  and  regulations  for  practice 
therein ;  to  appoint  masters  and  referees  and  other 
officers  necessary  to  facilitate  its  business ;  to  direct 
as  to  the  mode  of  proceeding  by  or  before  said  officers 
and  to  tax  costs. 


212-16  THB  COUBT  OF  TNSOLVBNOT.  540 

{ 12.  Powers  of  proteta  ooiirt  to  cxtoid  to  oovA  or  IB- 
nol^Wkoy.  All  laws  now  in  force  or  which  may  here- 
after be  enacted,  conferring  powers,  author!^'  and 
jurisdiction  in  cases  and  proceedings  apon  the  probate 
court  of  any  counter,  in  which  said  court  of  insohrency 
is  established  I  giving  them  power  to  hear  and  deter- 
mine cases  and  to  preserve  order  and  punisfa  con- 
tempt, regulating  their  practice  and  forms  of  procese, 
prescribing  the  force  and  effect  of  their  jud^ents, 
orders  or  decrees,  and  authorizing  or  directing  the 
execution  thereof,  shall  he  held  and  deemed  to  extend 
to  said  court  of  insolvency  as  fully  as  they  extend  to 
the  probate  court,  unless  the  same  be  inoonsiflient 
with  this  act  or  plainly  inapplicable. 

§18.  Appeal  and  error  inoooodiiici.  All  laws  now  or 
hereafter  enacted  regulating  the  mode  and  manner  of 
appeals  and  error  from  any  judgment,  order  or  decree 
rendered  by  the  probate  court,  shall  be  held  and 
deemed  to  extend  to  said  court  of  insolvency. 

}  14.  Absence  or  dlsaMlity  of  Judge  of  probate  court. 
That  in  case  of  the  absence  or  disability  of  the  judge 
of  the  probate  court  of  the  county  wherein  such  court 
of  insolvency  is  established,  the  said  court  may  be 
held  by  the  judge  of  the  court  of  insolvency  of  the 
county  wherein  such  court  is  established. 

2 10.  Absence  or  disability  of  Judge  of  court  of  insol- 
vency. That  in  case  of  the  absence  or  disability  of  the 
iudse  of  the  court  of  insolvency,  the  said  court  may 
be  held  by  the  judge  of  the  probate  court,  wherein 
such  court  of  insolvency  is  established. 

2 16.  Laws  regulating  fees  of  probate  court  sppMcable. 
All  laws  now  in  force  or  hereinafter  enacted,  r^ulat> 
ing  the  fees  of  the  probate  court  and  the  mode  and 
manner  of  making  out,  filing  and  recording  an  item- 
ized account  of  all  fees  received  by  the  probate  court, 
shall  be  held  and  deemed  to  be  applicable  to  said 
court  of  insolvency. 

Astoi«-iaBueofloBtBtockcerUficateB,88y.396;  {  3254-1  Bstes' 
Ann.  Stat. 

Safe  deposit  and  tnut  companies  may  act  as  executor,  admln- 
istiator,  assignee,  guardian,  reoelyer  or  tnute<$.  See  2  <821e,  eC 
teq.,  Bates'  Ann.  Btat 
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loweddaim H6097,  6098 

when  to  be  brought  against  by,  in  general.  6108 
Distribution,  may  oe  brought  against  to  en- 
force order  oL 6195-6201 

Insolvent  estate,  when   may  be   brought 

against  executor  or  administrator  of.  6246 

limitation  of  action  against,  when  dium 

disallowed 6241 

Limitation  of  action  against  new  administra- 
tor when  former  failed  to  give  notice 
of  appointment 6122 

begins  to  run  from  time  of  granting  letters.  6012 

how  affected  by  failure  to  give  notice  of 

appointment 6126 

in  case  of  special  administrator  time  be- 

g'ns  to  run  from  the  granting  of  let- 
rs  in  usual  form 6012 

time  for   bringing  extended  in  case  of 
death,  removal,  etc.,  of  executor  or 

administrator 6120 

Bevival  of,  a^nst,  what  does  not  constitute.  6124 
Right  of  action  accruing  after  four  years, 

barred  in  one  year  after  accruing. . . .  6113 
Special    administrator,   action  cannot   be 
brought  against^  by  creditor  of  de- 
ceased  6012 

Successor  to  executor  or  administrator  liable 

to,  when 6125 

Venue  of  action  against,  Ckide  of  Civil  Pro- 
cedure  5031 

Waste  may  be  brought 6107 

AcHonfoT  injury  by  tmrSngfid  death. 
Executor  or  administrator  bring  the  action.  6135 

For  whose  benefit 6135 

Liability  of  person  or  corporation 6134 

Limit  of  damages 6135 

Limitation  of  action 6134a,  6135 

Power  of  executor,  etc.,  to  settle  amount  to 

be  paid  before  or  after  suit 6135 

apportionment  of  amount  among  benefi- 
ciaries  6135 
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When  death  caused  by  wrongful  act  in  an- 
other State,  etc }6134a 

AeUon  against  heirs,  legatees,  etc,: 
Bond,  when  to  be  brought  on,  given  by  heir, 
etc.,  for  payment  of  claim  due  four 
years  after  administration  bond  given .  6117 

pleadings  in  such  case 6118 

Creditors  to  proceed  against  all  in  one  ac- 
tion  6220 

Creditors  may  bring,  after  settlement  of 

estate,  when  and  how 2}  6217-6223 

Defendants,  not  to  be  dismissed  for  want  of.  6222 
Direction  in  matters  respecting  estate  may 

be  brought 6202 

Estate  of  heir,  etc.,  liable  to  suit  of  creditor 
of  deceased  from  whom  property  re-    - 

ceived,  when 6219 

Limitation  of  action  against 6218 

Parties ;  heirs,  etc.,  may  be  made  to  action 
by  executor  or  administrator  to  sell 

land 6142 

Action  on  bond  of  executor  or  administraior : 
Allowance  of  claim  only  prima  facie  evidence 

of  its  validity  in 6216 

Costs,  how  awardea  in  certain  cases.  .K  6213-6215 

Creditors  may  bring,  when 6210 

Court  in  which  to  be  brought 6215 

Defense  which  may  be  made 6313 

Heir,  legatee,  etc.,  may  sue,  when 6211 

In  case  of  unfaithful  administration 6209 

Limitation  of  action.  Code  of  Civil  Procedure.  4984 

Parties,  who  to  be  made 6215 

Succeeding  executor  or  administrator  may 

sue K  6020, 6051, 6214 

Sureties  may  be  made  parties  to,  to  enforce 

order  of  distribution 6201 

When  court  may  authorize  suit  to  be  brought  6212 
AdTmnistraiion : 

Creditor,  when  entitled  to H  6005, 6013 

Letters  testamentary  and  of  administration 
may  be  granted  and  revoked  by  pro- 
bate court 524 
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authority  of,  extends  thron^hont  state.  .{5994 
county,  must  issue  from,  in  which  de- 
ceased was  domiciled 5994 

issue,  with  will  annexed,  when 6000 

jurisdiction  in  matters  relating  to,  denied 

to  other  courts 5994 

probate  court  has  exclusive  jurisdiction  in 

granting 524 

probate  judge,  not  to  issue  to. 535 

Not  granted  as  of  right  after  twenty  yean. .  0014 
Partnership  assets,  on  death  of  partner.  S167-3170 
Will,  letters  testamentary  on,  may  issue  to 

whom 5095 

Adminigtraior  de  bonis  mm: 

Appointment  of,  in  what  cases 2}  6018, 6049 

does  not  revive  cause  of  action  previously 

barred 6124 

Bond 6018fi 

Conveyances  of  land  sold  by  predecessor,  to 

make 6138 

may  be  required  to  give  additional  bond. .  6138 

Duties  and  powers  of 6020 

in  contest  of  will 6019a 

Inventory,  not  required  to  return  and  file, 

when 6023 

Liable  for  assets  in  the  same  manner  as  pre- 
decessor  6125 

Limitation  of  actions  against 6120 

extension  of  limitation 6121 

May  bring  suit  on  bond  of  predecessor, 

when 86020, 6051 

Notice  of  ap])ointment,  when  and  how  given.  6123 

effect  of  failure  to  give 6126 

when  former  executor,  etc.,  faila  to  give. .  6122 

Adminittrator  with  the  wiU  annexed: 

Action,  may  prosecute  and  defend,  brought 

bv  predecessor 0019 

Appointed,  in  what  cases H  600O,  6018, 6040 

Appointment  of,  if  will  found  after  adminis- 
tration ^;ranted 6019 

Bond  of,  and  its  conditione 86996. 6002 
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of  predeoeBBor,  may  bring  suit  otii  when. 

86020^  6051 

Contest  of  will,  powers  and  duties  of  during.  6019a 

Convey  land  sold  by  predecessor,  mny, 

when 6138 

Creditors,  liability  to  be  sued  by 6120 

Foreign  wfll,  powers  and  duties  of  adminis- 
trator under 6041 

Land;  sold  by  predecessor,  may  convey 

when 6138 

Liability  to  be  sued  by  creditors 6120 

Minority  of  executor,  may  be  appointed  dur- 
ing, unless,  etc 6001 

Powers  and  rights  of 6060 

Powers  and  duties  of,  when  real  estate  or- 
dered to  be  sold H5080,6172 

Sell  land  under  will 6167 

AdminutraJtnx : 

Marriage  of,  does  not  extinguish  authority.  6022 
Apaecd: 

Account,  from  order  settling 6407 

Allowance;  widow's,  may  be  taken  from  or- 

derof 6407 

of  claim,  may  be  taken  from  order,  as  to, 

when 6101 

not  to  disturb  any  distribution  made  as  to 

insolvent  estate,  when 0232 

Assets  may  be  taken  in  proceedings  against 

person  for  embezzling^,  etc 6407 

Oeditors  may,  from  decision  of  commis- 
sioner of  insolvents 6230 

Distribution,  may  be  taken  from  order  of, 

by  heirs,  etc 6203 

Inventory,  may  be  taken  from  finding  of 

probate  court,  as  to 6024 

Bemeoued  how,  if  not  perfected  within  lim- 
itation in  proceedings  where  estate 

insolvent 6231 

A$mU  of  eOaJU: 

Admmistration,  what  not  deemed  for  pur- 
poses of 6088 

Cbllection  of,  time  for 6062 
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allowance  of  further  time 26063 

affidavit  necessary 6064 

when  further  time  can  not  be  allowed.. . .  6065 

what  further  time  will  be  allowed 6066 

Concealed   or   embezzled,   proceedings  in 

such  case 226053-6059 

Discovered  after  return  of  inventory,  pro- 
ceedings  6061 

Distributed  in  kind,  when 6189 

when  estate  is  insolvent 6248,  6249 

Marshalled  in  conformity  with  will,  when.  6152 
Mortgaged  premises,  etc.,  considered  per- 
sonal assets 6070 

Not  to  be  retained  bv  executor,  etc.,  in  pay- 
ment of  his  claim 6099 

Received  after  four  years,  paid  out,  how. ...  6114 

What  are  and  what  are  not  assets 6046n 

Bond: 

Administrator's 6006 

de  bonis  non 6006 

6i>ecial  administrator 6008 

with  the  wUl  annexed 6002 

Action  on,  in  what  courts .'  6215 

Additional,  when  required. . . .  226150,  6151,  6205 
Appeal  from  probate  court  on  hearing  of 

of  claims  of  executor  against  estate.  6101 

when  bond  need  not  be  given 6408 

Claim  against  estate,  on  requisition  of  heir, 

etc.,  to  reject 6098 

Creditor,  when  may  sue  on 6210 

Executor's 5996 

can  not  act  without 5995 

when  liable  on 6209 

not  required  when  so  provided  in  will. . . .  5996 

but  may  be  required  afterwards 5996 

when  executor  is  residuary  legatee 6997 

such  bond  not  to  discharge  liens  on 

testator's  property,  except,  etc 5998 

Filed  in  court  taking  same 5999 

probate  court 6401 

Foreign  executor  or  administrator  to  give 

bond,  when 6169 
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to  give  further  bond  to  account  for  surplus 
when  he  sells  more  land  than  neces- 
sary, etc ...  i J6170 

Joint  ro  several,  bond  may  be,  when 6990 

Limitation  of  action  on.  C.  C.  P 4984 

Non-resident,  administration  may  be  granted 

on  estate  of,  when 6013 

disposition  of  surplus  funds  of  such  estate.  6013 

proceeding  necessary 6013 

Bemovfld  of  executor  or  administrator  for 

faUuretogive »6204,  6207 

Sale  of  land,  to  account  for  surplus 6150 

additional  bond  may  be  required 6151 

by  foreign  executor,  etc K  6169,  6170 

Sureties,  bond  to  indemnify  must  be  given 

when 6208 

how  sureties  may  be  released 6204 

when   sureties    insufficient,    new    bond 

may  be  required 6205 

qualifications  oi  sureties 6999 

Bond  on  appeal  : 

When  not  required 6408 

Bond  on  error: 

When  not  required.  Code  of  Civil  Procedure.  6721 
Claims  in  favor  of  estate  : 

Death  by  wrongful  act,  for {g  6134-6135 

Desperate,  when  may  be  sold,  compounded 

or  filed  in  court »6077-6079 

notice  of  application  to  court  for  sale. . . .  6078 
notice  of  sale,  how  given,  and  how  sale 

made 6079 

Discharge  of  in  will  against  executor,  efilBct.  6068 

Mort^e,  when  secured  by 6071,  6072 

Nammg  person  executor,  not  to  extinffuish.  6069 
Neglect  to  collect  or  pay,  unfaithful  admin- 
istration   6209 

Sale  of 6074 

what  must  not  be  sold 6074 

Time  for  collecting 6062 

may  be  extended K  6063,  6064 

when  can  not  be  extended 2^6065,  6066 
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Gainu  agqind  etfate: 

Allowance  of^  mdozvomeot  oi 26092f» 

refuoal  to  indone  a  rejecdon 6007 

does  not  pnclade  disputing  wJid^ty  of » 

when 6216 

of  claims  not  doe  in  four  yean. 6115 

Barred,  when 6121 

Bond  to  pay,  to  prevent  sale  of  land 6146 

claim  not  dae  in  four  yean 6115 

Gonteated  in  anit  on  aaministration  bond.  6216 
Contingent,  of  insolvent  estate,  proyioions 

ioT 6227 

when  such  debt  becomes  absolute 6228 

Contribution,  when  devised  or  bequeathed 

property  taken  to  pa;fr 5973 

except  when  will  otherwise  provides 5974 

Costs  of  suits,  Sjgainst  whom  taxed 6106 

disallowed  at  instance  ol  creditor  or  heir.  6098 
disallowed  claims  against  insolvent  estate.  6242 
Deficiency  of  assets,  when  may  proceed  to 

pay,  without  being  liable  for 6109 

Discharged  from  payment  of,  on  proof  of  dis- 
bursement of  assets,  when 6110 

Disputed,  when  action  to  be  brought  on. . . .  6097 
Doubtful,  may  be  refeired  to  arbitrators. . . .  6093 
proceedings  when  claim  does  not  exceed 

'  one  hundred  dollars 6094 

when  it  exceeds  one  hundred  dollars. .  6095 

report  of  releree .' 6096 

proceedings  of  court  on  report 6096 

Executor,  etc.,  claims  of,  not  entitled  to  pref- 
erence   6090 

not  to  retain  assets  in  payment  of,  when. .  6099 
such  claims  to  be  presented  to  probate 

court  for  allowance 6100 

notice  of  such  claims 6100 

exceptions  and  appeal 6101 

Insolvent  estates,  action  against  executor  or 

administrator 6246 

appeal  from  decision  of  commissioners. . .  6280 
omiMion,  how  remedied 6231 
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allowance  not  to  disturb  prior  distribu- 
tion  J6232 

appointonent  of  commissionera  to  audit. .  0224 
banedi  if  not  presented  as  proscribed. . . .  0247 
oommissioners  may  examine  claimants, 

etc.,  under  oath 0233 

contingent  debts,  provisions  for 6227 

when  they  become  absolute. 6228 

costs  of  suit  on  disallowed  claim 6242 

disallowed  cLnm  may  be  referred 6240 

if  not  referred,  creditors  to  commence 

suit  or  barred 6241 

court  or  referee  to  award  costs 6242 

how  judgment  rendered 6243 

executor  or  administrator  to  act  when 

commiaaioners.  not  appointed 6236 

limitation  of  action  on  disallowed  claim. .  6241 
when  creditor  may  sue  after  three  years 

on  claim  not  presented 6261 

list  of  claims  to  be  filed 6239 

notice  to  creditors  by  executor,  etc 6237 

form  of  notice 6238 

presentment,  time  allowed  lor,  to  commis- 
sioners    6226 

to  executors,  etc 6239 

Interest,  debts  not  due  paid  on  rebate  of. .  6104 
Joint  contract,  estate  liable  on,  as  if  joint 

and  several 6102 

Liens  not  affected  by  i  6090  providing  for 

manner  of  application  or  assets 6091 

Limitation  of  action  by  creditors 6113 

proviso  as  to  claims  accming  after  four 

years      6113 

assete  received  after  four  years.  * 6114 

claims  not  due  in  four  years,  when  dis- 
puted  6116 

claims  dispoted  or  rejected  by  executor, 

ete 6097 

of  insolvent  estate 6241 

when  rejected  at  instance  of  heir  or 
croditer 0008 
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Of  executor,  etc.,  against  estate  not  entitled 

to  preference {6099 

not  to  retain  asBets  in  payment  of,  when .  6099 
such  claims  to  be  presented  to  probate 

court  for  allowance '. . .  6100 

notice  of  such  claim 6100 

exceptions  and  appeal 6101 

Order  of  payment 6090 

when  to  be  paid  ratably 6090 

restriction  on  order  of  payment 6090 

liens  not  afifected 6091 

Preferred,  what  are 6090 

not  affected  by  solvency  or  insolvency..  6112 
if  assets  exhausted  in  payment  of,  execu- 
tor, etc.,  may  plead  that  he  has  fully 

administered 6112 

Presentation  when  residue  insufficient  to 

satisfy 6111 

Proof  of,  how  required 6092 

before  whom  oath  may  be  taken 6092 

expenses  of,  by  whom  paid 6092 

Provisions  as  to,  not  due  within  four  years.  6115 

Referees,  compensation  of,  how  paid 6096 

Rejected,  when  action  to  be  brought  on 

K  6097, 6241 

what  deemed  a  rejection 6097 

at  instance  of  heir  or  creditor 6098 

Requisition  on  executor,  etc.,  to  reject,  who 

may  file 6098 

Revivor  of  barred  claim 6124 

appointment  of  administrator  de  bonis  non 

'does  not  revive 6124 

Right  of  action,  when  accrues  after  four 

years 6115 

court  with  consent  of  creditor  may  order 

discharge  of  such  claim,  when 6115 

Undevised  real  estate  first  to  be  applied,  to 

pay 5972 

When  whole  estate  to  be  administered  does 

not  exceed  twenty  dollars 6018 

When  not  due,  how  paid 6104 
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Compensation: 

For  ordinary  Benrioea {6188 

extraordinary  seryioes 6188 

necessary  and  actual  expenses 6188 

Effect  of  provision  for  in  will 6188 

Failing  to  render  account,  to  receive  none 

.   unless,etc » 5996,  6006 

For  money,  etc.,  advanced  for  taxes. . .    73,  2851 
For  sale  of  mortgaged  land  to  be  paid  be- 
fore satisl]^g  mortgage 6165n 

Of  executor  or  administrator  of  deceased 

guurdian,  for  making  settlement 6291 

Of  special  administrator 5009 

CknUeit  of  wiU: 

Powers  of,  during 6019a 

Foreign  will  not  to  be  contested  in  this 

state 5967 

OmU  of  adiom  and  references : 

Account,  of  notice  of  filing,  etc 6402 

Appeal  from  decision  of  commissioners  of 

insolvency,  hoW  adjudged 6230 

Bond  of  executor,  etc.,  in  action  on 6216 

for  not  filing  account. 6213 

to  pay  on  requisition  of  heir,  etc,  to  re- 
ject claim 6098 

Court  may  direct  payment  of,  out  of  estate.  6106 
Death  by  wrongful  act,  deducted  from  dam- 
ages  6135 

Distribution,  judgment  and  execution  to 

enforce,  oraer  of 6197-8 

Insolvent  estote,  on  disallowed  claim 6242 

compensation  of  commissioners  paid  as 

part  of 6263 

Inventonr,  on  hearing  exceptions  to 6024 

Notice  of  filing  and  hearing  account 6402 

Of  administration,  a  preferred  claim 6090 

Recovery  of  money  or  personal  property, 

actions  for 6106 

Referred  claim,  court  to  adjudge 6096 

Rejected   claim,   how   paid  on   judgment 

against  executor,  etc 6098 

Sale  of  land,  idlegation  of  petition 6141 
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bond  to  pay  and  prevent  sale {6146 

how  money  arising  from  applied. 6165 

when  order  of  sale  obiected  to 6163 

Sttrety,  for  release  of  on  bond 6204 

Cropt: 

Power  to  gather 6027 

Sale  of  de^rred  beyond  three  months 6074 

Death  by  torongfUl  act: 

Action  for ei34-61S4a 

For  whose  benefit 6135 

By  whom  to  be  brought 6136 

Limit  of,  damages. 6135 

Limitation  of  action 6134a^l35 

Distribution  of  damages 6135 

Death  of  executor,  etc. : 
£xecutor  of  executor  not  to  administer  es- 
tate of  first  testator 6003 

Executor  of,  etc.,  of  executor,  etc.,*  to  ren> 

der  final  account,  when 6175a 

When  estate  directed  or  devised  to  be  sold.  6980 
DetperatedainiB: 

What  are 6077 

Disposition  of 6077 

Notice  of  application  to  court  for  sale. .....  6078 

Notice  of  siU^ 6079 

Sale  of ,  how  conducted 6079 

Terms  of  compounding  fixed  in  order 6079 

DiMtribuHcn  by  executon  and  administrators: 

Action  to  enforce  order  of 6195 

citation  against  executor,  etc.,  to  appear..  6195 

when  returnable 6195 

common  pleas  has  concurrent  jurisdiction.  6200 
probate  court,  on  motion  of  either  party, 

may  send  case  to  common  pleas 6199 

execution,  service  and  return 6197 

hearing  and  judgment 6197-8 

lien  of  judgment 6197 

parties,  probate  court  may  bring  in  all 

necessary 6198 

petition  for 6196 

service  on  non-resident 6196 

eoreties  may  be  made  parties  to  judgment.  6201 
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defense  of,  in  case  of  serrice  by  pabli- 

cation : {6201 

Appeal  from  probate  and  common  pleas 

courts.... 6208 

Assets  in  kind,  may  be  made  of,  when  and 

how 6189 

Evidence  of  may  be  perpetuated,  how 6190 

record  of,  how  made 6190 

Insolvent  estate,  allowance  of,  appeal  on 

disallowed  claim  not  Uy  disturb  prior.  6232 
distribution  after  commissioners*  return.  6235 
when  court  to  make  order  of  on  leturn  of 

list  of  debts 6244 

when  court  to  make  further  order  of. ... .  6245 

Investment  of  unclaimed  money 6191 

Non-resident,  interested  in  business  here...  C!013 
Sale  of  land,  of  mouey  arising  from. 216145,  6165 

EtriicUnce: 
When  party  may  testify  when  adverse  party 
18  executor,  etc.   Code  ot  Civil  Fn>- 
cedure 5242 

Execution  against  executor  or  administrator,' 

Distribution,  on  order  to  enforce 236197,  6198 

For  what  amount  to  issue  when  account 

rendered  and  settled 6105 

when  estate  represented  insolvent 6250 

In  proceedings  against  persons  suspected 

of  concealing  and  embezzling  assets..  6058 

made  to  evade  proceedings  void 6060 

Keference  of  doubtful  claims,  how  issued 

on  jud^ent  on 6094 

Buns  against  goods  and  estate  of  decedent 

in  executor's,  etc.,  hands 6107 

Waste,  on  judgment,  on  suggestion  of 4^07 

When  execution  to  issue 6105 

When  returned  unsatisfied 6107 

JEeecutrix: 

Ibiriage  of  does  not  extinguish  authority.  6022 
Final  discharge : 

How  and  when  granted 6190 

Exempts  from  liability,  unkss,  etc* 6190 
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AdmliSitratloii  of  estatei,  Bte.- Continued. 
Foreign  executor  and  odrntntstrotor : 
Account,  may  be  compelled  to  render  at 

Buit  of  heir  or  legatee 86131 

Action  mav  be  brought  by  in  this  state. . . .  6133 
under  like  restrictions  as  non-resident. . .  6133 

or  against. 6129 

service  in,  for  failure  to  pay  heirs,  etc., 

after  order  of  distribution 6196 

Bond  mav  be  required  of  before  sale 6169 

unless  ne  has  already  given  one  in  foreign 

state  and  filed  copy  here 6169 

for  distribution  of  surplus  proceeds  of  sale.  6170 
Courts  have  like  power  over  as  if  appointed 

under  laws  of  this  state 6130 

Letters  testamentary,  when  to  issue  to 5941 

May  be  required  to  secure  amount  due  to 

heirs,  legatees,  etc.,  when  and  how. .  6132 
Refunding  bond  may  be  required  of  heirs, 

etc,  when 6131 

Sale  of  land  by,  for  payment  of  debts. 6168 

power  to  sell  real  or  personal  estate 5941 

Sureties  on  bond  may  require  indemnity, 

when 6132 

Fraudulent  conveyance : 
When  land  fraudulently  conveyed  subject 

to  sale 6139 

How  set  afiide 6140 

Limitation  of  action 6139 

In  what  court  action  to  be  brought 6140 

Parties  to  action 6142 

Quardian:  ^ 
Executor'or  administrator  not  eligible  as,  of 

same  estate 6256 

may  be  appointed   guardian  of  person 

only 6256 

Of  deceased  or  incompetent  executor,  etc., 

to  render  final  account,  when 6175a 

Settlement  by  executor  or  administrator  of 

deceased  or  incompetent  guardian. . .  6291 
HeirSf  legaieeSy  dtuitees  and  dutrUnUee$: 
Account,  foreign  executor,  etc.,  may  be  com- 
pelled to,  at  suit  of 6131 
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AdmlnlitrftttOB  of  ectatM,  etc.— OmiiimAf. 
Action  by  to  enforce  order  of  distribation, 

K  6195-6199 

to  enforce  contribution §6223 

on  administration  bond  to  recover  share, 

etc 6211 

for  maladministration 6212 

to  review  widow's  allowance 6043 

asking  direction  of  coart  respecting  es- 
tate, when 6202 

Action  against  by  creditors  after  settlement.  6217 

contribution  to  be  made,  how 6218 

creditors  to  proceed  against  all  in  one  ac- 
tion  6220 

estate  liable  after  death 6219 

heirs  to  indemnify  one  another,  in  what 

cases 6223 

jury  may  be  qalled,  when 6220 

liability,  in  case  of  insolvency  of  heir, 

etc 6221 

limitation  of  liability  under  will 6218 

limitation  of  brinsing  action 6218 

new  parties  may  oe  made 6222 

Action  against  by  executor,  etc.,  asking  di- 
rection of  court  respecting  estate. . . .  6202 
Appeal  in  action  to  enforce  order  of  distri- 
bution   6203 

Appraisement,  notice  to  be  ser^^ed  on,  at 

taking  of 6032 

Bond  to  secure  claim  rejected  at  instance 

of  heir 6098 

to  executor,  etc..  for  pa3rment  of  legacy, 

etc.,  within  four  years. 6128 

to  prevent  sale  of  land 6146 

to  creditor  for  payment  of  claim  not  due 

in  four  years 6115 

refunding,  to  foreign  executor  when  suits 

penoing,  etc 6131 

indemnifjring,  when  distributees  to  give 

to  executor,  etc 6189 

Contribution  may  be  required  of,  when  and 

how 86979-6979 
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AdmliUsferatUm  of  irtatM,  te.— dpimmietf. 
Contribution  to  raise  Doriion  for  abeent  or 

posthumous  chud 2  5961 

portion  of  child,  when  subject  to 6976 

when  deyised  or  bequeathed  property  ta- 
ken to  pay  debts 6973 

when  any  liable  are  insolvent. «  6977 

in  action  by  crediton  to  pay  claims  after 

settlement  of  estate 6218 

heirs,  etc.,  liable  to  contribution  among 

tnemselves 6223 

action  to  enforce 6223 

Desperate  claims  mav  be  sold  or  filed  in 

court  for  benent  of,  etc 6077 

Foreign  executor,  etc.^  may  be  compelled 

to  account  at  suit  of 6131 

refunding  bond  to... ••••....  6131 

Inventory,  may  attend  at  making  of 6684 

notice  of  talong  to  be  served  on. 6082 

Parties  in  action  for  sale  of  land 6142 

on  administration  bond 6216 

Proceedings  by  against  persons  suspected 

of  concealing  assets  of  estate {{6053-9 

Property  specifically  bequeathed,  delivery  of 

to 6076 

Sale  of  land,  parties  in  action  for 6142 

may  give  bond  to  prevent,  when 6146 

interest  of  in  premises  set  off*  to  widow 

may  be  sold,  when 6148 

When  party  can  testify  when  adverse  l>Bity 
claims  or  defenos  as.    Code  of  Civu 

Procedure 6242 

Inheritance  Tax: 

Collateral 

Direct 

Intolvent  EsUUea: 
Commissioners  appointed  to  audit  claims. .  6^ 
appeal  from  decision  on  disallowed  claim.  6230 
allowance  of,  not  to  disturb  prior  distri- 
bution  6232 

bond  for,  by  creditor 6890 

oosts 6230 

notioe  by  executor,  etc 6230 
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omigflion  to  app^,  how  remedied.... {6231 
when  proceeaings  to  be  instituted . . .  6231 

bond  on  appeal 6230 

compensation  of  oommissioners 6253 

contingent  debts,  provisions  for 6227 

when  they  become  absolute 6228 

,     dividend  thereon,  and  of  residue 6229 

distribution  alter  commissioners'  return  .  6235 
examination  of  claimants  under  oath. .  6233 
commissioners  may  swear  claimants  and 

witnesses 6234 

may  reject  claim,  if  claimant  refuses  to 

be  examined  under  oath 6233 

notice  of  meeting 6225 

of  appeal  from  decision  of  commission- 
ers  6231 

oath  and  duties 6224 

report  of  to  court 6226 

time  allowed  creditors  to   present  and 

prove  claims 6226 

Creditors  may  appeal  from  decision  of  com- 
missioners  6230 

may   sue  estate   represented  insolvent, 

when 6251 

are  barred  from  recovering  claim,  when. .  6247 
payment  to  after  estate  represented  in- 
solvent  6111 

Executors  and  administrators,  when  to  rep- 
resent estate  insolvent   6111 

pa3rment  to  creditors  after  that  to  be 

made,  how 6111 

creditors  previously  paid  not  liable  to  re- 
fund  6111 

when  not  necessary  to  represent,  insolv- 
ent  6112 

.Executors  and  administrators  to  act  when 

commisBioners  not  appointed 6236 

aeooiint,  when  and  how  compelled  to  ren- 
der.  6252 

action  against  executor,  etc.,  when  estate 

represented  insolvent >  6246 

can  not  be  brought,  unless^  etc 6246 
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for  a  demand  entitled  to  preference, 

etc S6246 

or  assets  prove  more  than  sufficient 

to  pay  debts 6246 

or  claim  is  presented  and  rejected, 
etc.,  by  executor,  etc.,  before  estate 

is  represented  insolvent 6246 

or  suit  is  brought  against  executor, 
etc.,  of  estate  represented  insolvent 

upon  claim  disallowed 6246 

when  action  may  be  discontinued. . .  6246 
when  demand js  disputed,  how  action 

may  be  tried 6246 

appeal  from  decision  of  commissioners.  6230 
Claims  not  presented  barred,  unless,  etc.  6247 
costs  when  disallowed  claim  referred  or 

litigated 6242 

disputed  claim,  in  action  on,  may  prove 

assets 6250 

distribution  on  return  of  list  of  debts. .  6244 
when  court  to  make  further  order  of.  6245 
exceptions  to  allowance  of  debts,  hear- 
ing of •. 6244 

judgment  on  disallowed  claim 6243 

limitation  of  action  on  disallowed  claim.  6241 

list  of  claims  to  be  filed 6239 

notice  to  creditors  after  insolvency  de- 
clared  6237 

form  of 6238 

reference  of  disallowed  claim 6240 

time  allowed  creditors  to  present  claims.  6239 
when  creditors  may  sue  after  three  years.  6251 
when  surplus  remains  after  paying  debts 

allowed. 6248 

how  divided  between  two  or  more  cred- 
itors  6249 

executor,  etc.,  liable  only  for  assets  in 
his  hands H6248, 6250 

Inventory: 

Additional,  when  new  assets  discovered 6061 

return  of 6061 


AdmlnlBtratton  of  eilalM,  etc.— OmMnuttl. 
Administrator  de  b<mi9  non  not  required  to 

turn,  when 26023 

Allowance  to  widow  and  children 6040 

monev  to  be  Bet  off  if  necessary 6041 

stated  in  separate  schedule 6042 

Appraisement,  in  whose  presence  and  how 

made 6034 

appraisers  mnst  sien 6044 

articles  to  be  included  in,  but  not  ap- 

praiseil 6038 

Bonds,  notes,  and  other  securities  included 

in 6035 

Condition  of  bond  required  at 2J5996,  6006 

Contents K  6023,  e046n 

Copy  to  be  retained  by  administrator,  etc., 

orieinal  to  be  returned  to  court 6044 

Debts  and  accounts 6036 

Debt  of  executor  discharged  in  will, 6068 

due  testator  from  executor  must  be  re- 
turned in 6069 

Emblements  to  be  included  in 6026 

Exceptions  to,  filed  when  and  by  whom. . .  6024 

appeal  on  hearing  of 6024 

costs  of 6024 

court  to  set  day  for  hearing. 6024 

examination  oi  witnesses  under  oath. . . .  6024 

finding  to  be  entered  on  journal 6024 

notice  of  filing  and  hearing  to  executor, 

etc 6024 

Executor  and  administrator  together  with 

appraisers  to  make 6031 

Fees  of  appraisers 6045 

Form  of 6046n 

Money  and  bank  bills,  how  inventoried. . .  6037 
Notice  of  time  and  place  of  making,  when 

and  to  whom  ji^ven 6031-2 

of  hearing  exceptions 6024 

Oath  of  appraisers  inserted  in  or  annexed 

to 6033 

of  executor,  etc.,  as  to  contents 6046 

by  whom  administered. 6046 
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Admliilitnttoa  or  tiltilM.  ic-Owtflinierf. 

indorsed  apon  or  annexed  to  inyentory.  .|604B 
Original  to  be  returned  to  court,  copy  re- 
tained by  executor,  etc QD44 

Beal  estate  may  be  included 6025 

Record  of,  when  to  be  made 528 

Residuary  legatee,  executor  when,  not  re- 
quired to  return  when H59^,  6023 

Return  of,  when H5996,  6006,  6023 

how  enforced 6047-8 

personal  property  discovered  after 6061 

revocation  of  letters  on  failure  to  return.  6048 

Separate  enumeration  of  each  item 6034 

Signed  by  appraisers 6044 

Taxation,  monthly  statement  of   probate 

jud^  to  county  auditor  for 6044 

What  articles  shall  remain  in  poesessloii  of 

widow 0080 

When  will  directs  that  none  be  made,  court 

may  require 6074 

Who  may  attend 6034 

InvntmerU.' 

How  executors,  etc.,  may  invest  funds 6418 

belonging  to  heirs,  etc.,  unclaimed. 6191 

Jurisdiction  .* 
Of  probate  court  in  granting  letters  testa- 
mentary, etc 6094 

Letters  tetlamerUary ,' 

How  granted  during  minority 6001 

In  what  county  granted 5994 

Issue  to  person  named  in  will,  when 5995 

on  estate  of  non-resident 5994 

under  will  probated  without  the  state  . . .  5941 
Jurisdiction,  first    obtained   excludes    all 

others 5994 

exclusive  jurisdiction  to  jgrant  and  revoke.    524 

Not  to  issue  to  probate  judge. ,.    535 

Revocation  of. »6017,  6022, 6049,  6087,  6178 

Letters  of  administraiion .' 
Affidavit  and  bond  to  be  filed  by  applicant.  6005-6 

In  what  county  issued 6994 

Jurisdiction,  first  obtained  excludes  others.  5994 
New,  when  to  be  granted*.,  t ,.  6049 
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AdmlBlftratloii  of  Mtatos.  m^^-eutHmed, 

Not  to  iflsae  on  estate  of  « life  oonyict {$994n 

Hot  to  issue  as  of  right  after  tventy  years. .  6014 

when  may  issue  ^ter  twenty  yean 6014 

notice  of  application  for.. .  6014 

Not  to  issue  to  probate  judge 635 

On  estate  of  nonrresideni  doing  business 

here. 6013 

Bevocation  on  discovery  of  will 6019 

on  contest  of,  when 6019 

To  whom  granted  and  in  what  order  <^  pre- 
ference    6005 

when  ia  case  of  will  probated  without  the 

state 5941 

when  persons  entitled  to  are  incompetent 

•  or  neglect  to  take  out 6005 

to  soecial  administrator 6007 

aoministrator  with  the  will  annexed, 

K6000-6001 
administrator  de  boni»  nan 6014-6018 

LiabilUy  of  executorSf  etc. : 

Account,  neglect  to  file {  617S.    See  6175n 

Administrator  de  h&nis  non H  6123-6125 

Assetff  received  after  four  years 6114 

for  assets  in  hands  of,<mly  when  estate 

insolvent 0250 

Bond,  liability  on H6209-6216 

Ghurgeable  with  double  value  of  property 

consumed,  etc 61S2 

Claims  accruing  alter  four  years 6113 

Concealing  property  of  estate 6057 

Damages  for  unfaithful  administration,  for.  6209 
Debts  due  trom  estate,  liable  for,  when  ex- 
ecution returned  unsatisfied 6107 

to  suits  of  creditors 6108 

when  not  liable 6106 

not  liable  for  debts  uncollected  without 

hisfault 6181 

recovered  against,  after  order  of  distri- 
bution  6197 

wh«i  may  pay  without  becoming  per- 
sonally UM»le  for  deficieDcy  of  assets.  6tM0 
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Decrease  of  estate  without  fault,  not  liable 

for J6180 

Final  discharge   exonerates  from,  anlessi 

etc 6190 

Inventory,  for  neglect  to  return 6047 

Mortgaged  premises  selling  without  paying 

on  mortfiage 6165n 

Notice  of  appointment,  for  failure  to  give. .  6127 

Promise  to  pay  decedent's  debt R.  8.  4199 

Resignation  not  to  effect  previous  liability..  6016 

Sale  bill,  neglect  to  return 6087 

Sale  of  personal  property,  without  proper 

security 6082n 

Sale  of  personal  property  not  liable  for  loss, 

when 6083 

Taxes,  liability  for  payment  of,  etc.. 

R.6.,  8^45.2847,2849 
Unreasonable  delay  in  collecting  ana  pay- 
ing debts 6209 

iRnorUy  of  txxcviiw: 
Admmistrator  with  will  annexed,  may  be 

appointed  durine 6001 

unless  there  fs  anower  executor  capable 
of  acting 6001 

Mortgaged  premises  considered  personal  as- 
sets to  be  accounted  for 6070 

Mortgagees  necessary  parties  in  action  for 

sale  of  land  to  pay  debts 6142 

Particularly  stated  in  inventory 6035 

Power  of  executor,  etc.,  to  take  possession 

of  mortgaged  premises 6070 

release  mor^gi^ 6071 

foreclose  mortgage 6072 

Sale  of  real  estate,  deferred  payments  se- 
cured by 6162 

To  be  recorded,. 6070>i 

NiMotuible  twte  .* 

Can  not  bind  estate  by  negotiable  note  given 

by,  as  such 6185fi 

May  be  taken  in  sales  of  personal  property 

on  credit 6062 
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AtfrnlBiftntton  of  MtatM,  0IO.— CbnURvedL 
Notice.' 
Account  of  filing  and  hearing,  how  and  by 

whom  given 26402 

Appeal,  when  and  how  ^ven {}  6408,  6231 

Application   for  adminifitration  before  or 

after  twenty  years 6014 

Appointment,  when,  how  long  and  how. . .  6088 

proof  of 6089 

b^  administrator  de  hanu  rum 6123 

uilure  to  give,  how  remedied 6126 

extends  time  for  bringing  action. {{6122-6126 
liability  for  damage  caused  by  omission. .  6127 
Claims  against  estate,  of  filing  reqaisition 

to  reject ' 6098 

Desperate  claims  of,  application  to  court  for 

sale,  etc 6078 

of  sale  of  such  claims 6079 

Evidence  of  whatis 6089 

Exceptions  to  inventory 6024 

Executors'  or  administrators'  claim  against 

esUte 6100 

service  of 6100 

Insolvency  of  estate,  by  oommissioners. . . .  6226 

by  executors,  etc 6237 

form 6238 

Inventory  of  time  and  place  of  taJdng  and 

how  given 6032 

exceptions  to,  of  filing  and  hearing 6024 

limitation  of  action  affected  by  failure  to 

fiye,  of  appointment {{  6122,  6126 

Omission  to  give,  of  appointment,  liabilty.  6127 
Publication,  notice  by.    See  Notice. 
Petition  to  compel  distribution,  of  filing, 

{{619&-6196 

Removal  of  executor,  etc 6017 

Sale  of  personal  property 6076 

Sale  of  real  estate 61^ 

Surety  on  bond  of  executor,  etc.,  on  appli- 
cation for  release 6204 

to  require  new  bond  when  sureties  insuf* 
ficient 6206 
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AdmiBlitraftloii  of  tMMas.  •!•.— CtonMMMdL 

Partition.' 

ProceedingB,  when  action  pendinff  for {6178 

Bile  on,  does  not  bar  sale  to  pay  oebta 6174 

Pairtnen/ 
Non-remdent  engaged  in  business  here.. . .    0013 

fiarriving,  rights  of,  etc HS167-316S 

Testimony  against  deceased,  etc    Code  of 

Civil  Procedure 6242 

PapmerU  €f  debit— «&e  Cladcs,  mma: 

Action  on  bond  for  neglect  of^ 6208 

Debt  of  executor,  etc,  against  the  estate, 

how  paid j2  60^-6101 

Heirs  may  give  bond  to  preyent  sale  of  real 

•state  to  pay  debts 6146 

Insolvency,  how  made  in  case  of . . .  .K  6244-6245 

Limitation  of  actions  by  creditors .6113-6116 

on  rejected  claim 6097-6098 

Order  of  payment 6090 

when  andi  how  paid  ratably 6090 

liens  not  affected 6091 

Residuary  legatee  may  give  bond  for. .  .5996, 6023 

Sale  of  landlor 6186 

allegation  of  petition 6141 

Undevised  real  estate  to  be  first  applied. . . .  5972 

When  not  due 6104 

in  four  years M  6113, 6115 

When  provisions  made  for  by  will . . .  .5974, 5975 
When  executor,  etc.,  may  pay  without  be- 
coming liable  tor  deficiency  of  assets.  6100 

Whole  estate  liable  for 5975 

Profit: 
fkecutor,  etc.,  not  to  derive  from  increase  of 

estate 6180 

BetignoHon  qf  executor  or  administrator: 
Acceptance  of  by  court  nanting  letters ....  6015 

Effect  of,  on  previous  liabilities 6016 

on  previous  sales  and  other  acts 6021 

Bevocatian  of  Utters  and  removal  of  executor  or 
adminittrator: 
Absconding  or  concealing  of  executor,  etc, 

of  insolvent  estate 6253 

Account,  for  failure  to  render 6178 


AdmUdstntton  of  MlalM.  •!$.— OMMmiidL 

Aocoiinty  failure  to  file  by  executor  of  inBolv- 

ent  estate {6252 

Acts  prior  to  removal  valid. . » 0O17n 

Bond,  lor  failure  to  j^ve 85896,6207 

Contest  terminating  in  bivor  oi  will 6019 

Discovery  of  will,  on 601 9 

Eflldct  of  removal 601 7n 

Error,  not  appeal,  lies  from  order  of  removal.  6017n 
Failure  to  give  new  bond 6207 

to  fdve  bond  <4  indemnity  to  surety 6208 

Fraudulent  conduct 6017 

Gross  neglect  of  duty 6017 

Habitual  drunkenness 6017 

Incompetency .'  6017 

Inventory,  failure  to  return 6049 

Litigation  of  unsettled  demand  between  and 

estate 6017 

Marriage  of  female  does  not  operate  as. . . .  6022 

Notice  of  removal,  twenty  days 6017 

Probate  of  will  after  granting  letters  of  ad- 
ministration  6019 

unless  petition  for  contest  filed  before  rev- 
ocation  6019 

Removal  from  state 6017 

Sale  bill ,  failure  to  return 6067 

Sale,  private,  failure  to  make  retnm 6087 

Waste,  for 6208 

SaXe  of  penonal  property: 

Affidavit  before  private  sale 6076 

Clerk  of,  to  be  emploved 6064 

how  sale  bill  made  by 6064 

Credit  given  unless  court  otherwise  direct. .  6081 
Desperate  claims,  disposition  of 6077 

notice  of  application  for  sale 6078 

notice  of  sale 6079 

Discretion  of  executor,  etc,  in  order  in  which 

articles  to  be  sold 6085 

Emblements  mav  be  sold  before  or  alter 

severance  from  land 6074 

sale  may  be  deferred  beyond  three  months.  6074 

purchaser  may  enter  upon  and  possess. . .  6027 
List  of  articles  sold  must  be  made  out 6084 
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must  include  property  taken  by  widow  at 

appraisement 26084 

Ii068  resulting  from,  when  executor,  etc,  not 

responsible 6083 

Notes  or  bonds  for  payment  must  have  two 

or  more  sureties 6082 

Notice  of  public  sale,  how  given 6076 

Order  of  articles  offered,  same  on  rale  bill 

as  in  inventory 6065 

Order  to  sell  personal  property  at  private  sale.  6076tt 
Personal  property  specifically  oequeathed 

not  to  be  sold  until,  etc 6074 

when  and  what  personal  property  to  be 

sold 6074 

Private  sale,  when  court  may  order 6076 

affidavit  required  before 6076 

beforo  confirmation H6412,6086fi 

not  to  be  sold  for  less  than  two-thirds  ap- 
praisement, unless,  etc 6076 

orderfor 6076ii 

return  of 6086 

how  made 6066 

terms  of,  fixed  hj  court,  how 6076 

when  not  sold  within  six  months,  etc. . . .  6076 

Public  vendue,  roust  be  made  at. 6076 

when  court  may  order  sale  at  public  auc- 
tion  6076 

notice  of 6076 

form 6076n 

Stocks,  how  sold 6080 

for  how  much  at  private  sale 6080 

When  property  discovered,  not  mentioned 

in  inventory 6084 

Will  so  directing  sale  need  not  be  made. . . .  6074 
but  court  may,  notwithstanding,  order  it.  6074 
SalebiU: 
Articles  mentioned  in  to  be  stated  in  same 

order  as  in  inventory 6085 

Form 6086fi 

Record  of,  when  to  be  made 528 

Return  of,  how  enforced 6087 

Efigned  by  clerk 6086 
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AdmimsferaMMi  of  efftfttai.  410.— CbnMnnftl. 
Sworn  to  by  executor,  etc.,  and  letmned  to 

eourt,  when  and  how 26066 

SaU  af  rtxA  tiHalR: 
Administrator  de  bonis  non,  oonyeyance  to 

be  made  bj,  when 6138 

on  death  or  removal  of  executor,  etc. . . .  6138 

Affidavit  as  to  how  private  sale  made 6412 

Answer  of  minor  defendants  by  guardian  ad 

liUm. 6144n 

of  widow  wailing  dower  by  metes  and 

bounds,  etc •  6143n 

and  cross  petition  of  lien  holders '.  6143fi 

Application  for  to  be  made  when  and  on 

what  ground 6136 

in  what  courts 6137 

Appraised  value,  when  sale  not  to  be  made 

for  lees  than  two-thirds  of 6160 

when  sale  to  be  made  for  less  than  one- 
half  of 6160 

Appraisement,  judgment  and  order  of 6156n 

order  of  and  sale  may  be  made  at  same 

time 6154 

where  and  how  to  be  made K  6156, 6157 

when  no  dower  to  be  assigned 6164 

Appraisers,  appointment  of 6155 

when  land  situate  in  two  or  more  coun- 
ties  6155 

can  not  purchase  at 6161n 

compensation 6158 

duties 6155 

in  assignment  of,  dower 6155 

failing  to  serve 6166 

oath 6157 

order  to  appraise 6155 

report  of 6157 

where  there  is  more  than  one  tract  and 

dower  is  assigned  in  one  for  all 6167n 

when  dower  can  not  be  set  off,  and  rents 
and  profits  are  set  off  in  its  place.  • . .  6157n 

when  nomestead  is  set  off 6167n 

Assets,  when  to  be  marshaled  in  conformity 

towiU 6152 
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AdmlBlftntton  of  etUlM,  •to.— < 
Bond  required  of  executor,  etc^  to  acoooAt 

for  surplus,  etc..  before  aale {6160 

additional  Dond,  when Q161 

by  administrator  de  bonia  non 6188 

to  prevent  sale 6146 

when  claim  rejected  at  instance  of  heir.  6098 

of  foreign  executor,  etc K  6169, 6170 

Confirmation  of  sale  and  order  for  deed. . . .  6162 

form 6162ii 

Conveyance  to  be  made  by  adnunistrator  de 

Donis  non,  when 6138 

Coats,  when  objections  to  granting  order  ai 

sale 6153 

Death  of  administrator  or  executor,  effect. .  6138 

Deed  of  land  sold,  evidence  of  what 6163 

vesls  title  in  purchaser 6163 

form 6162n 

Deferred  payments,  how  secured 6162 

court  may  direct  sale  without  recourse  of 

notes  taken  for 6162 

Distribution  of  money  arising  from,  when 

court  to  order 1 6145 

how  made 6165 

Dower,  answer  of  widow  waiving  by  metes 

and  bounds.,  etc 6143ii 

assigjnment  of,  wnen  and  how 6155 

specially  assinied,  a  charge  on  lands —  6164 
adjustment  of  on  sale  of  equitable  inter- 
est in  land 6166 

Equitable  interest  in  land,  action  to  subject, 

how  brought 6166 

dower  interest^  how  ascertained ...  6166 

Executor  or  admmistrator  can  not  purchase 

at 6161n 

Foreign  executor,  etc.,  authorized  to  sell, 

when  and  how 29  5941, 6168 

when  required  to  give  bond  in  this  state.  6169 

to  account  for  surplus 6170 

Fnmdulentl^r  conveyed  land,  liable  to 6139 

how  set  aside 6140 

in  what  court  action  to  be  brought 6140 

limitation  of  action 6139 
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idmlnlfltratioii  of  Mtatot,  f  .-amiiMmtl. 

neoeflflary  parties {6142 

title  of  bona  fide  purchaser  protected 6139 

Guardian  may  sign  consent  ior  ward 6148 

bnt  not  guardian  of  person  only •  6143 

when  goaraian  ad  lUem  may  be  appointed.  6144 
can  not  waive  notice  or  service  of  SBin* 

mons 6144 

form  of  order  appointing  guardian  od 

litem 6144n 

of  answer  of  minor  defendants  by 6144n 

How  sale  prevented 6146 

Improved  lands  not  to  be  sold  for  less  than 

two-thirds  appraisement 6160 

imimproved  not  less  than  one-half 6160 

Inventory  of  may  be  required. .{{ 5996^  6606»  6026 
Jurisdiction  of  probate  and  common  pleas 

courts 525 

Legacy,  when  proceedings  authorised  to  sell 

land  to  pay 6172 

liens,  court  to  determine  priorities 6146 

answer  and  cross-petition  of  lien  holders.  6143n 
lien  holders  and  mortgagees  necessary  par- 
ties  6142 

release  and  satisfaction  of  liens  to  be  en- 
tered of  record 6145 

fee  for  recorder  to  be  taxed  in  cost  bill.  6145 
Kon-resident,  affidavit  to  obtain  publiertion 

for 6143fi 

Notice  to  parties  by  oublication 614Sfi 

of  sale,  when  and  now  given 6150 

in  German  or  Bohemian  newspapen. . . .  6159a 

Order  oi  sale,  what  may  be  included  in 6148 

of  appraisement  and  sale  may  be  made  at 

same  time^  wiien 6154 

Order  for  appraisement  and  assignment  of 

dower 6155n 

lor  j^vblic  sale 6161n 

private  sale 6I6I11 

Partial  sale,  when  may  be  made 6149 

arties  who  are  necessary. 6142 
rtition,  proceedings,  when  action  pending 
lor 6173 
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AdmlnUrtmioii  of  aitatas,  tte.— OmMmieet. 

sale  in  partition,  no  bar  to  sale  to  pay 

deb  ta 8  61 74 

Petition  for,  what  to  contain 6141 

form 6141n 

for  sale  of  equitable  interest 6166 

Private  sale,  when  and  how  made 6161 

order  for 6161n 

affidavit,  as  to  how  made 6412 

Pablication,  notice  to  parties  by 6143 

affidavit  to  obtain 6143n 

Parchase  money  may  be  ordered  accepted 

in  cash 6162 

Re-appraisement,  when   may  be  ordered. 

H  6154, 6160 
Removal,  resignation,  etc.,  of  executor,  etc., 

effect 6138 

sales  of  former  executor,  etc,  vaJid 6021 

Report  of  appraisers 6157 

Return  of  service 6143 

Return  of  order  of  sale 6162 

form 6162n 

when  no  sale  effected 6162n 

of  private  sale 6162n 

Service,  in  action  for,  how  made,  and  by 

whom 6143 

affidavit  to  obtain  publication 6143n 

notice  to  parties  by 6143 

Stay  of  prooeedinffs  when  claim  rejected  at 

instance  of  neir,  etc 6098 

Summons,  service  of 6143 

return  of 6143 

constructive 6143n 

waiver  of  and  consent  to  sale 6143n 

Surplus  of  proceeds  considered  and  distrib- 
uted as  real  estate 6171 

Surviving  executor  may  sell,  when 5980 

Terms  of  sale »6147,  6160,  6161 

TiUe  of  heirs  in  land  set  off  to  widow  for 

dower  may  be  sold 6148 

Venue  of  action 6137 

When  sale  not  to  be  made  for  less  than  two- 
thirds  appraised  value 6160 
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AdmlnlftratiOB  of  mUIoi.  9iio.—ConHnved. 

When  court  to  order  sale {6147 

Whole  estate  to  be  sold  when  partial  sale 

would  injure  residue 6149 

Will  authorizing,  no  order  required 6167 

When  executor,  etc.,  authorised  to  sell  real 

estate 386136,6167,  6172 

when  authorised  by  the  terms  of  the 

will 6167 

when  testator  has  given  a  legacy  by  will 
that  is  effectual  to  chai^  the  real  es- 
tate and  there  is  not  sufficient  per- 
sonal estate  to  pay  it 6172 

when  the  i)er8onal  estate  is  insufficient  to 
pay  the  debts  of  the  deceased,  allow- 
ance to  the  widow  and  children  and 

char^  of  administration 6136 

Speddl  admwMlTakir : 
Actions  can  not  be  brought  against  by  cred- 
itors of  decedent 6012 

Appointment  of  to  preserve  effects  of  es- 
tate  6007 

Bond  and  conditions 6008 

Compensation  of 6009 

Duties  and  powers 6009 

cease  on  appointment  of  regular  executor 

or  administrator 6010 

Begnlar    administrator,    proceed    against, 

how 6011 

In  action  for  sale  of  real  estate 6143 

may  be  served,  how 6143 

service  by  publication 6143n 

affidavit  to  obtain 6143n 

waiver  of 6143 

guardian  ad  litem  can  not  waive 6144 

Sureties  ^  executors  or  admvnistrators .' 
Account,  when  may  compel  executor,  etc., 

to  render 6208 

Bond  of  indemnity  may  be  required  of  ex- 
ecutor, etc 6208 

Distributive  share  of  heir,  etc.,  liability  for 

payment  of. .*.  ^ . .  6201 
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Admlntirtratlon  of  Mtates,  Mo.— CbiiliiHial. 

may  be  made  parties  to  judgment  for 

such  share {6201 

may  make  what  defense  to  such  judg- 
ment  •. . .  6201 

Foreign  executor,  etc,  indemnity  to  be  given 

to,  when 6132 

Insufficient,  new  bond  must  be  given,  when,  6205 

Liability  of. 6020n 

Number  of,  must  be  two  or  more. . .  .1(5996,  6006 
Provisions  as  to  liability  of  estate  of  de- 
ceased joint  debtor,  not  to  affect 6103 

Qualifications  of 5999 

Release  of,  how  obtained 6204 

cost  of  proceedings 6204 

death  of,  good  cause  for 6204 

not  released  until  new  bond  j^ven 6204 

notice  to  executor,  etc.,  required . .  6204 

Taxet.' 
Compensation  for  money,  etc.,  advanced  to 

pay 2851 

Inheritance  tax 617-527 

Order  of  payment 6090 

Bale  for  payment  of,  when 6090» 

Where  fisted  when  administraton,  etc.,  re- 
side in  different  counties 6090ii 

Vouchen: 

Of  money  of  heirs,  etc,  invested 6191 

Order  of  court,  as  to  desperate  claims  suffi- 
cient   6077 

Produced  on  settlement  of  account  for 
all  payments  made  and  filed  with 
account 6183 

What  items  may  be  allowed  without 6164 

WoBUr  ^    .  . 

Cause  for  removal  of  executor  or  adnunis- 

trator 6206 

How  and  when  to  proceed  against  executor 

or  administrator  for  liability  for 6107 

Wid»w  and  children. 
Action  to  pav  debta,  widow  may  be  made 

party." 6142 

dower  to  be  assigned  in  such  action,  how.  6155 
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Administration  of  otlitot,  ote.— Continitfd. 

Action  may  be  brought  against  executor, 

etc.,  when »619&-6199 

Action  on  bond  of  executor,  etc.,  when. . . .  6211 

Allowance  to,  a  preferred  claim 6090 

Allowance  to  widow  and  minor  children  for 

year's  support 86040-6043 

appraisers  to  certify  amount  of  money  re- 

.  ceived  for  8nj)port  of 6041 

increase  or  dimmish  allowance,  probate 

court  may,  how 6043 

separate  scheaule,  allowance  to  be  stated 

in 6042 

Appeal  from  order  of  court  as  to  allowance 

of,  may  be  taken 6407 

IHrwer  to  be  assigned  in  action  to  pay  debts, 

how 6165 

Husband,  when  widow  entitled  to  adminis- 
ter estate  of 6006 

Minor  children,  when  there  are  none,  what 

articles  belong  to  her '. 6039 

Notice  of  appraisement  and  making  inven- 
tory, widow  entitled  to 6032 

Order  of  iMtyment  of  allowance  to 6090 

Party,  to  be  made  to  action  to  pay  debts .. .  6142 
Property  at  appraisement,  widow  may  take, 

when 6074 

Record  of  allowance  to,  when  to  be  made. .    528 
Retain  possession  of  certain  articles,  widow 

may 6039 

Surrender   certain   articles,   widow   must, 

when 6089 

Admlnisferator  and  executor- 
Account^  may  be  compelled  to,  in  case  estate 

is  msolvent,  when 6252 

property  retained  or  consumed  by,  must 
account  for  in  double  its  appraised 

value 6182 

Acconnts,  appeal  may  be  taken  from  order 

settling 6407 

compelled  to  render,  when 6178 

chaiged  with  what,  in 6179 

must  render  in  eighteen  months 6176 
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when  to  render  subsequent {6175 

oath,  may  be  examined  on^  as  to.  .{{6175, 6403 
rendered  by  two  or  more  jomt,  may  be  al- 
lowed on  oath  of  one 6176 

rendered  when,  of  deceased  or  insane  ex- 
ecutor   6175a 

unclaimed  money  may  be  invested  by,  on 

order  of  court 6191 

Touchers  to  be  produced  by,  on  settiement 

of 6183 

what  may  be  allowed  in,  without 6184 

Action,  direction  asking,  may  be  brought 

by 6202 

for  damaees   for  wrongful  death,  how 

brought  by 6135 

may  settle  for 6135 

when  death  caused  in  another  state 6134a 

may  be  brought  by,  without  joining  real 

party  in  mterest.    Code  I'lvil  Pro. . . .  4995 
successor  to,   when   and   how   brought 

sjgainst 6125 

pending  suits,  to  prosecute 6019 

Aaministrator  appointed  in  what  order. . . .  6005 
duty  of  probate  judge  with  respect  to  ap- 
pointments of 6005 

Administration  unfaithful,  what  shall  be 

deemed 6209 

liable  to  damages  for 6209 

Adverse    party,    incompetency   to    testify 

afginat     C.  C.  P 5242 

Affidavit  in  proof  of  claim,  when  may  re- 
quire   6092 

Appeal  from  order  to  enforce  distribution. .  6203 
bond  for,  need  not  give.  K  6408,  2256,  5228  C  0.  P. 

ma^  be  prosecuted  b v.    C.  C.  P. 5229 

Application  to  be  filed  before  appointment 

of;  what  to  contain 6005 

Appointment  as,  does  not  discharge  debt  of, 

due  testator 6069 

must  charae  himself  with  such  debt 6069 

must  distnoute  same  as  part  of  personal 

efltate 6069 
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Appraisers,  daty  of  with  respect  to  certifi- 
cate of }e030 

Appraisement,  mast  serve  notice  of  time 

and  place  of  making 6032 

Assets,  collection  of,  in  one  year 6062 

contingent  debts  and  claims,  and  claims 
not  due,  may  with  the  approval  of  the 
court  be  set  aside,  and  the  residae  of 

the  estate  distributed 6189 

disbursement  of,  administrator  may  plead 

when  ^ 6110 

distributees  to  give  bond  to  pay  claims  in 

suit,  or  not  yet  due 6189 

emblements  are 6026 

extension,  limitation  of,  period  of 6060 

further  time  can  not  be  allowed,  when. . .  6065 
new,  received  after  return  of  first  inven- 
tory, duty  of  as  to 6061 

payment  of  claim  of  administrator  of  es- 
tate, not  to  be  retained  for 6099 

proceeding  when  assets  concealed  or  em- 
bezzled  H605d-6059 

proceedings  when  more  time  required  for 

collection 6063 

affidavit  required  in  such  case 6064 

received  after  four  years,  paid  out,  how. .  6114 
Bond,  action  on,  limitation  of  as  to.    G.  C.  P.  4984 

administrator  required  to  give 6006 

administrator  appointed  during  minority 

of  executor  must  ^ve. 6001 

executor  required  to  give ;  its  conditions. .  5996 

when  not  required  to  give 5996 

on  appeal.    Code  Civil  Procedure 5228 

for  stay  of  execution.   Id 6721 

different  bond  when  executor  is  residuary 

Imtee 5997 

sale  of  land,  when  bond  required  before. .  6150 

additional  bond  may  be  required 6151 

separate  or  joint  may  oe  taken,  when ....  5999 

special  administrator,  required  of 6008 

executor,  etc.,  may  prosecute  bond  of 
special 6010 
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AdmlnlBirator  and  •zMmtor— OMriteaal 

8ur«ty,  released,  administrator,  etc.,  to 

nve  additional  bond {16204-6207 

indemnifying  bond  to  surety,  when. . . .  6206 
Claim  of,  agamat  estate,  to  have  no  prefer- 
ence.  6009 

allowance  of,  to  be  presented  to  probate 

court  for 6100 

notice  of  presentation  of  sach  claim,  to 

give,  how 6100 

payment  of  such  claim,  not  to  retain 

assets  in,  when 6009 

Commissioner,  administrator  may  act  as,  to 

audit  and  allow  claims,  ^en 6236 

Compensation,  allowed  what 6188 

Compromise  with  debtor  of  estate,  may, 

when  and  how 6073 

Cost  bill  of  decedent,  paid  by.    C.  C.  P 5844 

Creditors,  when  may  sue 6108 

surety  of  creditor  may  compel  suit.  C.C.P.  5834 
Damases,  action  for,  for  wrongful  death, 

now  brought  by 6135 

may  settle  for,  and  now 6135 

Debts  of  deceased,  in  what  order  to  pay 6090 

Debt,  discbarge  of,  in  will,  not  valid,  when.  6068 

Debts  due  from  estate,  when  liable  for 6107 

may  pay  debts  without  becoming  person- 
ally liable,  when  and  how 6100 

may  pay  before  due  when  and  how 6104 

not  liable  for  debts  remaining  uncollected 

without  his  fault 6181 

Deceased  executor,  etc.,  administrator  of, 

must  file  account  in  six  months 6175a 

Decedent's    real   contract    completed   by. 

H5800,  5801 

Decrease  of  estate,  not  liable  for : . . .  6180 

Disbursements  of  assets,  administrator  may 

plead,  when 6110 

Discretion,  may  exercise,  as  to  order  in 

which  articles  are  sold 6085 

Distribution ;  after  order  of,  how  payment 

enlofoed : 6195 

i^peal  in  action  to  enforce 6203 
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effect  of  judgment  after  order  of  difltribu- 

tion |61»8 

of  assets  in  kind,  when 6189 

of  estate,  duties  as 4163 

served  how,  in  action  to  enforce 6l9d 

Dower,  duties  as  to.  Code  of  Civil  Pfoced- 

ure §16711-«719 

Emblements,  may  enter  on  lands  to  possess.  6627 
Equitable  interest  in  real  estate,  may  peti- 
tion for  sale  of 6166 

Evidence  of  settlement,  when  may  g;ive* . .  6112 
Executor  of  executor  can  not  administer 

estate  of  decedent 6003 

Exeeutor    renounces,    administrator    ap- 
pointed  6000 

Female,  if  removed,  husband  can  not  act . .  6022 

Foreign  will,  duties  of,  as  to ifi6039-^041 

Funeral  expenses,  may  pay  before  letters 

issued. 6004 

Guardian,  administrator,  etc,  noteligiUe  as, 

when 6256 

Guardian  must  make  out  account  of,  etc . .  6291 
Homestead,  set  off,  for  decedent's  &imily. 

CJode  of  Civil  Pnx?edure 5437 

Increase  of  estate,  not  to  profit  by 6180 

Indemnifying  bond  to  surety,  must  give, 

when 6208 

Insolvency  of  estate,  may  be  oompeMed  to 

aooount  in  case  of,  when 6252 

Insolvent,  when  may  represent  an  estate  as.  611 1 

liability  of  administrator  in  case  of 6250 

notice  when  estate   is   insolvent,   what 

must  be  mven 6237 

suit  against  administrator  when  estate  is 

insolvent,  when 6246 

to  what  extent  liable  in  such  case 6260 

when  not  required  to  declare 6110 

Inventory,  must  make  oath  to 6046 

to  return  within  tiiree  months 6047 

removal  for  &dlure  to  return 6049 

to  retain  a  copy  of  and  send  originai  to 
probate  court 6044 
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Invest  remaining  funds^  when  and  how. . .  .{6191 

Jail,  may  be  released  trom^  when 6062 

Judgment  affainst,  when   loand  guilty  of 

concealing  property  of  decedent 6057 

forfeits    compensation,    when     found 

guilty  of  concealing 6057 

lien,  such  judgment  a  lien  upon  real 

real  estate 6057 

against  administrator,  after  order  of  dis- 
tribution, its  effect 6198 

transcript  of,  to  obtain  and  file,  when 

and  how 6058 

Lands,  administrator  may  enter  on,  to  pos- 
sess emblements 6027 

Lands  devised  to  be  sold,  one  executor  may 
sell,  if  two  or  more  appointed  and 

neglect  to  act 5980 

Legacies,  to  sell  lands  for  payment  of 6172 

Legatee,  when  executor  is  residuary,  differ^ 

ent  bond  required 5997 

Liability  of  for  debts  due  from  estate,  liable 

for,  when 6107 

failure  to  give  notice  of  appointment,  for.  6127 

insolvent  estates,  in  case  of. 6250 

payment  of  debts  without  personal  liabil- 
ity  6109 

Loss  on  sale  of  personal  property,  not  re- 
sponsible for,  when eOBSi 

Marriage,  no  disqualification  for  executrix 

or  administratrix 6022 

Member  of  mutual  fire  insurance  Co.  R.  S..  3650 
Minor  may  be  admitted  as  oo<^xecutor,  on 

attaming  majoritv 6001 

Minority  of  executor,  aaministrator  may  be 

appointed  during 6001 

Mortgage,  may  foreclose,  how 6072 

Mortgaged  premises,  make  take  possession 

of 6070 

release  of  mortgage  on  payment  of  debt  6071 
to  be  seized  in  trust  of,  for  persons  en- 
titled  to  redemption  money 6071 


Aflmlnlitrator  and  aseontor— cstmMnuAl. 
Not  required  to  pay  claim  on  allowance  of 

coart,  when {6116 

Notice ;  appointment ;  liability  for  failnre  to 

give  notice  of 6127 

creditors,  to H6088,  6123 

insolvency  of  estate,  notice  of 6237 

omitted ;  petition  to  publish 6126 

sale  of  land,  of 6159 

to  executor  or  administrator  that  he  is 

named  in  will 5920 

Nuncupative  will,  duties  as  to 5992 

Office  of,  not  to  expire  with  limitation  of 

time 6067 

Partition  proceedings  by»  when  action  for 

is  pending 6173 

prior  partition,  not  barred  from  bringing 

action  by 6174 

Perpetuate  evidence  of  distribution,  may, 

how 6190 

Personal  property,  to  sell,  what  and  when.  6074 
Petition  in  error  by  from  order  dischaivinff 
order  of  attachment.    Code  of  Civil 

Procedure 5563c 

Petition  by  to  complete  real  contract  of 

decedent  5800 

Plead  disbursement  of  assets,  when  he  may.  6110 
full  administration  of  estate,  when  he 

mav  plead 6112 

Powers  of,  before  letters  issue 6004 

during  contest  of  will 6019a 

Probate,  must  produce  will  for 225921-^924 

Property  spedncally  bequeathed,  when  may 

deliver 6075 

Prove  amount  applicable  to  claim,  he  may.  6250 
Purohasing  at  their  own  sale,  effect.  C.C  P.  5404 
Real  estate :  action  by,  for  recovery  of  fraud- 
ulently conveyed  or  to  avoid  such 

conveyance 6140 

limitation  of 6139 

proceedings  for  authority  to  sell,  where  to 
begin 6137 
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Admlniitntor  and  OEMutor.—CbniiiMMi. 

BUcceflBor  to  continue  if  executor  or  ad* 

ministrator  die  during * {6138 

when  to  begin 6136 

remedy  when  sale  invalid.    C.  G.  P 6411 

to  subject  fraudulently  conveyed  to  sale.  6139 
will  authorizing  sale,  no  order  required. .  6167 
Referees  may  agree  to  submit  claim  to, 

when 6093 

Reject  claim  on  requisition  of   heir,  etc., 

when 6098 

Release  of  surety H6204-6a07 

Removal  of,  co-executor  may  continue  to 

acton »6017-6022 

predecessor,  on  removal  of,  administra- 
tor may  be  appointed 6017 

Return  of  saie^  must  make,  how 6162 

Revivor  of  action,  by  and  against    Code  of 

Civil  Procedure H  5148-6161 

Revivor  of  iudgment.    Code  Civ.  Pro 5369 

Road  mateiials,  duties  and  rights  as  to, 

R.a    84744^745 
Sale  of  real  estate ;  may  begin  proceeaings 

for,  when 6136 

*  bond  required  of,  before  sold • . .  6160 

additional   bond,  court   may   require, 

when 6161 

equitable  intereats,  may  petition  ior  sale 

of 6166 

fraudulently  conveyed 86139-6140 

legacies  for  payment  of 6172 

less  than  appointed  number  m^y  make 

sale  of 6980 

notice  of  sale,  when  and  how  given 6169 

return  of  sale,  must  make,  how 6162 

summons  mav  be  served  by,  when 6143 

Sale  of  personal  property 6063 

arrange  sale  bill  same  as  inventory, 6085 

discretion,  must  exercise  as  to  order  in 

which  articles  are  sold 6086 

list  of  personal  property  must  be  made 

before  sale,  how 6084 

not  responsible  for  loss  on  sale  of,  when..  6083 
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Adminlttrator  aad  mwuUu.-  Qmlimud. 

ofith,  must  make  to  eale  bill  and  reiarn 

same,  when  and  how {6086 

Bureties  on  sale  notes^  must  roquire  two 

or  more 6082 

Securities ;  in  what  may  invest  trust  funds.  6413 
Security  for  costs  need  not  be  given  by. 

when.    0.0.  P. 5340(1) 

Service   on    non-resident   by   publication. 

0.  O.  P.  5048 
Special  administrator,  action,  commenced 
by,  regular  may  be  admitted  to  proee- 

cute 6010 

bond  required  of 6008 

dtation  and   attachment   may   be  had 

against,  when : 6011 

executor  may  prosecute  bond  of 6011 

powers,  duties,  etc,  ot 6009 

cease  when 6010 

Successor,  action  may  be  brought  against, 

when  and  how 6125 

may  bring  suit  on  bond  of  predecessor*. .  6020 

prosecute  pendinfi:  actions 6019 

take  possession  ofassets  and  effects 6020 

Sureties;  administrator  to  give  additional 

bond  on  release  of {{6204-6207 

must  give  indemnity  bond  to,  when 6208 

required  on  sale  notes,  two  or  more 6082 

Surety  for,  how  made  party  to  judgment 

against 5371 

Taxation,  must  list  property R.  8.    2734,  2736 

Taxes,  lien  of,  for  taxes  advanced ^ 2851 

on  personal  property {{6019a,  2838  R.  S. 

on  lands 6019a,  2845,  2849  R.  S. 

Testily,  party  shall  not  when  adverse  party 
claims   exceptions.     Oode  of    Oiyu 

ProoeduxB 5242 

Tombstone  for  decedent 6185 

Transfer  of  actions  from  probate  to  common 

pleas  court 6190 

Trust,  when   renoonoes  duty  of  probate 

court 6000 
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Admlnlitrator  and  tzeeutor.— GbnKit««l. 

Venue  of  actions  against    C.  0.  P 25031 

Will,  executor  party  to  action  to  contest  of. 

Code  of  Civil  Procedure 6859 

Administrator  de  bonis  non.~See  Administra- 
tor AND  EXECCTOB. 

Administrator  with  tho  will  annoxod.— See  Ad- 
ministrator AND  ExnCUTOR. 

Administratrix.— See  Administrator  and  Ex- 
ecutor.  « 26022 


Not  to  preclude  executor,  etc,  contesting 

claim  against  estate,  when 6216 

Adoption  of  obUd— 

By  married  or  single  person 3187 

By  stepfather 3137a 

how  consent  of  wife  ascertained 3138 

order  of  court 3139 

effect  of  order 3140 

forms 3137n 

Heir,  adoption  of  child  as 4182 

property  of   adopting  parent  descends, 

how,  etc 3140 

Adyanooment- 

To  be  accounted  for .\ 4169 

Where  greater  or  less  than  share 4170 

When  wholly  real  or  wholly  personal 4171 

If  value  expressed  in  deed 4172 

Considered  in  settling  with  child  absent, 
bom  after  execution  of  will,  or  re- 
ported dead «5962,  6976 

AdTsrtlaement.— See  Notice. 

For  sale  of  land  by  executor,  etc 6159 

of  personal  property 6076 

Of  property  of  insolvent  debtor  by  as- 

sifipiee^  etc 6350 

Publication  m  two  newspai>erB 6406n 

AffldavltHSee  Oath. 
Appraisers,  in  proceeding  to  sell  minor 

ward's  real  estate 6234 
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AffldATit-amHinieti. 

in  making  mventory  of  decedent's  estate.}  6033 
Appropriation  proceedings,  proof  of  service 

by  publication 6419 

Arrest  of  fugitive  from  justice 605,  7156 

warrant  for  arrest  in  criminal  case  in  pro- 
bate court,  to  be  filed  therein 6457 

Assignment  for  creditors,  proof  of  claim.. .  6354 

attorney's  fees 6357 

compensation,  extra 6357 

discharge  of  arrested  debtor. 6364 

inventory  of  assiflpee,  etc.,  to 6347 

publication,  proof  of 6089?i 

sale,  before  confirmation  of,  private 6412 

schedule  of  debts,  of  assignee,  etc.,  to 6347 

County  auditor,  complaint  ag^nst 1031 

CMminal  jurisdiction,  as  basis  of  informar 

tion 6467 

Executors,  and  administrators,  account  of 

executors,  etc.,  as  to  correctness 6175 

where  two  or  more  executors,  etc 6176 

application  for  appointment J{5994n,  6005 

appraisers  of  personal  estate  to  discharge 

duties 6033 

of  real  estate 6157 

compensation  for  additional 6188 

insolvent  estate,  of  cliumant,  etc.,  to  claim 

against 6231 

to  remedy  omission^  to  appeal  from  de- 
cision of  commissioners 6231 

inventory  of  executor,  etc,  annexed  to. .  6046 

proof  of  claim 6092 

before  what  ofiScers 6092 

publication,  proof  of,  of  notice  of  appoint- 
ment   6089n 

for  constructive  service 6143n 

sale,  before  confirmation  of  private 6412 

sale  bill 6086 

to  obtain  private 6076 

'  to  obtain  service  by  publication 6143n 

time,  further  to  collect  assets K  6063, 6064 

unknown,  name  and  residence  of  defend- 
ant  6143 
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fouehenit  when  itonitf  allowed  wiihottt. .  .26184 
wiU»  ol  adminitteaftor  thai  none  exialB. 

ii5994n,6006 
Fees  paid  to  predeoeaaor  for  servieea  per- 
formed DT  probate  judge 532 

Girls'  Industrial  Home,  for  oommitment  to .    769 

Guardiana,  etc.,  acoouQt 6209 

inventory 6969 

statement  of  ward's  estate .,...•...  6850 

as  to  value  of  mortgage  to  seeiue  bond. . .  6859 

private  sale 6112 

publication,  service  by , 6143n 

Insane  {)erson  on  application  for  admission 

to  asylum 702 

Longview 738 

of  physician  that  person  dlschaif^  has 

again  become  insane 712 

Municipal  corporation,  to  complaint  agalnat 

officer  of 1732 

Orphan  asylum,  to  send  vagrant  child  to. .  3140a 

AIDnnatioB^ 
Of  commissioners'  proceedings  in  county 

road  appeals 4691 


When  wardship  ceases 6258 

When  ward  may  choose  guardian 6257 

When  ward  may  marry  without  guardian's 

consent 6384 

Lease  to  determine  when  ward  arrives  at. .  6301 
To  be  stated  in  petition  for  sale  of  ward's 

lands 0281 

Within  which  ward  may  be  bound  to  ap- 
prenticeship  6293 

When  male  youth  may  be  oommitted  to 

Boys' Industrial  School 753 

female  to  Girls'  Industrial  Home 769 

Child  can  not  act  as  executor  until  it  be- 
comes of 6001 

Agrtenttwral  society — 

Proceeds  of  sales  of  escheated  lands  to  be 

paid  to 4185 


Proceedings  ftgidnst,  gniKy  of  misAsflaanoe 

or  fnalmbsniice,  etc S 1732,  et  seq. 


Maj  hold  Isnd,  etc 4173 

Heirs  of,  may  inherit  lands 417S 

Form  of  appucation  for  restoration  of  record 

of  naturalization  528a 

Form  of  certificate  of  naturalisation 528a 

Will  of ,  effect  of  record  of 5940 


Appeal  from  probate  court  as  to.. 6407 

0£um  against  estate  of  by  ezecator.  etc. 

il609S^-^097 
by  probate  court  of  daim  due  executor 

M  6099-6101 
due  after  four  years,  not  concluaive,  when.  6116 
prima  facie  endenoe  only  of  validity  of  al- 
lowance of  in  suit  on  bond 6216 

refusal  to  indorse  a  rejection 6097 

does  not  preclude  rieht  to  contest,  when.  6216 

against  insolvent  debtor's  estate 6S54 

to  be  indorsed  by  assi^ee 6352 

of  compensation  to  assignee,  etc 6357 

Guardian  to  receive  none  lor  his  services, 

when    6269 

Time  to  collect  assets,  how  obtained 6063-6064 

when  not  allowed 6065-6066 

Widow  and  children  to  for  vear's  support. .  6040 

record  of,  to  be  made,  wnen 528 

of  what  to  consist X  6040-6041 

to  be  stated  in  schedule  separate  from  in- 
ventory   6042 

may  be  increased  or  diminished  by  court.  6043 

a  preferred  claim 6090 

not  barred  by  election  to  take  under  will.  5964 
on  sale  of  real  estate  by  executor,  ete. . . .  6136 

AttenAioiir- 

Effect  of,  of  will  by  deed,  ete 6966 

when  operates  as  revocation.  .5953n,  5966,  5967 

Of  state  or  county  road,  appeal  from  order.  4688 
township  rood 4697 
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Allowed,  making  new  j^rties  in  proceedings 
by  creditors  against  heirs,  etc.,  of  de- 
ceased debtors {6222 

Of  information  filed  in  probate  ooart MdS 

AmerooiMiit-- 
Of  officer,  refnsing  to  serve  or  return  proc- 
ess     541 

or  pay  over  money 641 

proceedings  against 542 

Annnity  ta1il»— 
For  estimating  value  of  widow's  dower 6I6611 

Answer — 

Of  guardian  ad  litem 6144ii 

Of  widow  waiving  assignment  of  dower  by 

metes  and  bouncb,  etc 6l33ii 

Of  wife  of  assignor  waiving  assignment  of 

dower 6143n  6850 

Of  arrested  debtor  in  examination  before 

commissioner  of  insolvents ^ 6365 

Of  defendant  in  action  for  sale  of  land 6143a 

Answer  and  oross-petitiott— 
Of  creditor  in  suit  to  set  aside  fraudulent 

conveyance 6344 

Of  defendant  in  action  for  sale  of  land 6143fi 

Appeal— 

Appropriation  of  property  by  citiet  and  wBagei: 

Appeal  to  common  pleas 2254 

Bond 2255 

when  not  required , 2256 

Corporation  can  not  appeal 2259 

Married  woman's  liability 2256 

Notice  of  appeal 2255 

Original  papers  may  be  used 2258 

Transcript,  etc.,  probate  judge  to  furnish. .  2257 

Amgnmerd  for  creditors : 
Account,  from  order  settling  of  assignee. . . .  6407 

Appeal  to  common  pleas 6407 

Bond 6408 

when  not  required 6406 

Original  papers  may  be  used 6409 

Proceedings  in  common  pleas,  etc 6410 

Beal  contracts,  completion  of 6407 
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Appeal— CbfiKnued. 

Sale  of  property  for  payment  of  debts S6407 

none  lies  from  order  setting  aside  or  refus- 
ing to  confirm 6407n 

Transcript,  when  to  be  filed 6409 

Trial  in  common  pleas « 6410 

Executors  and  adminitlrcUora : 

Account,  from  order  settling 6407  ' 

Allowance  to  widow,  from  order  increasing 

or  diminishing 6407 

Bond 86408,6101,  6230 

when  not  required 2!  6408,  2256,  R.  S. 

Distribution,  proceedings  to  enforce 6203 

appeal  to  circuit  court. 6203 

Insolvency,  from  decision  of  commissioners, 

disallowing  claim 6230 

bond 6230 

failure  to  api^eal,  how  remedied 6231 

when  petition  to  be  presented 6231 

Inventory,  on  hearing  exceptions  to 6024 

Of  claim  of  executor,  etc.,  against  estate. . . .  6101   * 

Proceedings  in  common  pleas 6410 

Proceeding  against  persons  suspected   of 

having  embezzled  assets,  etc 6407 

Real  contracts,  for  completion  of 6407 

Record  of  will  destroyed,  contest  of. 5952 

Sale  of  real  estate,  for  payment  of  debts. . . .  6407 

Transcript,  when  to  be  filed 6409 

Will,  trom  refusal  to  admit  to  probate. . . .  5934 

not  copy  of  foreign  will 5934n 

how  appeal  perfected  and  proceedings  in 

common  pleas 6935 

in  proceedings  to  contest  supplied  record 

of 5952 

Gtkxrdians  and  tnutees  : 

Account,  from  order  settling K6289,  6407 

Appointment  of  guardians  or  trustees  for 

lunatics,  ete 6407,  6302n 

ond 6408 

when  not  required 226408,  2266,  4689 

Distribution,  enforcement  of  order  of 6203 

Proceedings  in  common  pleas,  etc 6410 

Real  oontnusts  to  complete 6407 
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Appeal— OtMifintfAi. 

Sale  of  real  estate  for  payment  of  debts. .  .{6407 

Transcript,  when  to  be  filed. ...« 6409 

Tniateee^  accounts 6331 

Bank  deposiU : 

To  recover  unclaimed 8 1750-6 

Ditchf  county : 
Appeal  from  county  commissionerB  to  pro* 

bate  court 4403 

Bond 4463 

Consolidation  of  appeals 4474 

Costs  and  fees H  4506^  4470 

when  jury  find  for  improYeiaent 4472 

when  probate  court  confinne  asaeesment.  4473 
Jury,  drawing  and  impaneliag M  4466»  4466 

oath 4467 

view  of  premiaes  by 4468 

Notice  of  appeal 4463 

Preliminary  Hearing 4464 

Proceedings  to  open  and  widen  outlet,  etc..  4506|i 
Transcript,  auditor  to  transmit 4463 

of  proceedingB  sent  to  auditor. 4470 

Verdict. 4460 

proceedings  after 4470 

Wno  may  appeal,  and  from  what 4463 

When  ditch  requires  location  or  benefits 

lands  in  more  than  one  county 4486 

DUch,  township: 

Appeal  from  trustees  to  probate  court 4533 

Bond 4533 

Consolidation  of  appeals 4534 

Costs  and  fees 4541 

Jury,  impaneling 4537 

view  of  premises 4538 

Notice  of  appeal 4533 

to  parties,  how  served. 4535 

Preliminary  hearing 4536 

Prooeedings  to  open  outlet,  etc 4542n 

Transcript  filed  with  probate  judge 4533 

sent  to  township  clerk 4542 

Verdict 4530 

prooeedings  after 4540 

VfoQ  may  appeal  and  from  wtiat 4533 
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Ippeal— CbfitimiAf. 
Dr^t  removal  of: 
Appeal  from  oommissionera  to  probate  conrtf  4575 

Bond 4575 

Consolidation  of  appeals. 4575 

Costs 4581 

Jury 4577 

notice  of  meeting 4578 

oath 4580 

Notice  of 4575 

Preliminary  hearing. 4579 

Report  of  Jury 4580 

proceedings  on  report « 4581 

Transcript,  etc.,  filed  with  probate  Jnc^.. .  4576 
.BZecfton  of  probate  jtuige : 

Appeal  to  common  pleas,  in  contest  of 2997 

Joint  mb-dUtrid : 
Appeal  to  probate  court,  as  to  dissolution 

or  alteration  of 3950 

Pike,  one  mile  oMsetsmerU  : 
See  One  Mils  Assbbsment  Pike. 
Appeal  to  common  pleas  from  assessment 
of  damages  for  material  taken  for  con- 
struction and  repair. 4784 

Pike,  two  mUe  auestment : 
Appeal  from  assessment  of  damages  to  pro- 
bate court ; . . ,  4834 

Appeal  to  conmion  pleas  fitun  assessment 

of  value  of  material  taken 4857 

appeal  when  pike  is  in  more  than  one 

county 4869 

Eoad^  cowUy: 

Appeal  from  order  establishlDe,  altering,  va- 

eating  or  changing  widtE 4688 

Dond •..».. .....••  .,  4689 

when  not  required !..!.!!  4689 

<^*wto.... »4fl91,3 

proceedings,  when  to  be  affirmed 4691 

set  aside 4691 

transcript,  anditor  to  send  to  probate 

court 4690 

view,  when  court  to  order  new 4691 

<Mrder  to  viewers*. . . . .  •  r  - 4692 
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Appeal— CVm/intt«d. 

confirmation  of  proceedings {4093 

when  exceptionfl  may  be  fifed  to  report.  4704 

when  review  may  be  ordered 4694 

Appeal  ifrom  award  of  compensation  and 

damages,  or  refusal  to  award  damages.  4699 

bond 4689 

consolidation  of 4699 

costs 47(^ 

error  lies  from  common  pleas 4713 

jury,  drawing 4700 

impaneling,  etc. 4702 

view  of  premises. 4703 

notice  to  appellant  and  obligors 4701 

trial 4703 

verdict 4703 

Boadf  improved: 

Appeal  in  reference  to  material  taken  to  re- 
pair  4859n 

Road^  9tcUe: 

Appeal  from  award  of  compensation  and 

damages,  from  location  of 4627 

bond 4627 

costs K  4629, 4630 

effect  of  verdict,  as  to 4705 

error  from  common  pleas 4713 

fees , 4632 

jury,  drawing 4628 

cnallenra 4702 

impaneling 4702 

oath 4702 

view  of  premises 4703 

notice  to  appellant  and  obligors 4701 

record 4707 

summons 4628 

trial,  conduct  of 4703 

verdict 4708 

proceedings  on  return  of 4703 

Appeal  from  award  of  damages  and  compen* 

sation  on  account  of  alteration 4699 

bond 4689 

proceedings  thereon % {4700 et $eq. 
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Appeal  from  final  order  of  county  commis- 
sioners altering  or  vacating  in  whole 

or  in  part J4688 

bond 4689 

who  may  appeal  without 4689 

proceedings  affirmed,  when 4691 

after  reversal 4691 

view,  new  ordered 4691 

order  to  viewers 4692 

confirmation  of  proceedings 4693 

when  review  may  be  ordered 4694 

Etxidj  toioruhip : 
Appeal  from  decision  establishing,  altering, 

changing  or  vacating 4697 

bond 4697 

Appeal  from  confirmation  of  assessment  of 
compensation  and  damages  or  refusal 

to  award  damages 4699 

bond ^ 4689 

consolidation  of 4699 

costs '. 4705 

error  lies  from  common  pleas 4713 

jury  drawing,  etc 4700 

impaneling 4702 

view  of  premises 4703 

notice  to  appellants  and  obligors 4701 

trial,  conduct  of 4703 

verdict 4703 

ScfioolcUtendcmce: 
Befusal  to  excuse  from 

School  dutricts: 

Dissolution  or  alteration  of  joint  subdistrict.  3950 

Appeal  to  probate  court : 

Ditch,  county 4463 

township 4533 

Drift,  removal  of i . .  4575 

Insolvent  estate,  from  allowance  or  disallow- 
ance of  claim  against 6230 

Road,  state »  4627. 4688, 4699 

county,  etc K  4688, 4699 

repair  of,  improved 4859n 
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ft 

towMhip i4fl07, 9 

Two-mile  a8Be8Bin«nt  piks K4834,4869 

Appeal  U>  common  fleas: 

Contest  of  election  of  probate  jud^e 2997 

One-mile  assessment  pike  can 4784 

Two-mile  assessment  pike  caaa 4957 

Appeal  from  probate  to  common  p2eas: 

Appropriation  of  property 2254 

Assignments  for  creditors &K)7 

Bondfor 6408 

Generally 6407 

Inventory,  hearing  exceptions  to 6024 

One-mile  assessment  pike,  assessmeni  of 

damages  for  material  for 4784 

Two-mile  assessment  of  damages  for  mate- 
rial for X48$7-4856 

Proceedings  for  allowance  of  claim  of  execu- 
tor, etc.,  against  estate 6101 

Proceedings  to  contest  supplied  record  of 

will 5952 

Proceedings  to  enforce  order  of  distribution.  6203 

Refusal  to  admit  will  to  probate 1356^4,  5935 

Tmstees'  settlements  of  accounts 6331 

Unclaimed  bank  deposits,  to  recover. 7650-6 

Appeal  to  Circuit  Court: 

Froceedings  to  enlorce  distribation 6203 

Appeal  Bond- 
See  Appeal 6408 

Appropriation  of  property  by  municipal 

corporation 2255 

who  may  appeal  without 2256 

Ditch  county 4463 

township 4533 

Drift,  removal  of. 4575 

Boad,  county 4689 

etote 84687,  4689 

who  may  appeal  without 4689 

township 4607 

Ap^dloattoB— 
Appropriation  oi  property  by  private  eor- 

porations 6416 

muBicipal ,.., 8896 


ikhu.  597 

Api>lloatlOll.— OonUntied. 

AagjgiiTiieiit  for  creditorBy  appoifttiiMiil  of 

additional  trufiteee }6337 

to  continue  assignor's  basineas 6350 

examination  of  assignor  as  to  honesty  id 

assignment,  etc 6349 

notice  <tf ,  of  debtor  to  eonunlBsioner  for 

release 6370 

Executor's  and  administrator's^  for  appoint- 
ment   i{5994n,  6005 

for  sale  of  desperate  claims. 6077 

Goardiau  of  insane  ward,  for  authority  to 

make  long  lease 6310 

ol  foreign,  for  authority  to  sell  real  estate.  6290 
Habeas  corpus,  writ  o£    Code  Giyil  Pro- 
cedure  5728 

Insane  persons^  to  haTe  sent  to  an  asrhim. 

H702,    738 

charged  with  criminal  oifensa 7166 

Justice  of  the  peace,  increase  or  diminish 

number 568 

Levee,  construction  of,  for  damages 4588 

Partnership,  by  surviving  partner  to  ap- 
point appraisers,  etc 3167 

Prisoners  for  (uscharfloe 7165 

Proceedings  in  aid  at  execution,  after  re- 
turn  5472 

before  return 5473 

Tobacco  inspeetor,  appointment  of. 4834 

Two  mile  assessment,  pike,  appraisers  of 

material 4854 

AMKHtntnimt — 
Of  attorney  for  party  under  disability  in 

condemnation  proceedings 6441 

Of  executor  or  administrator,  notice  d 6088 

failure  to  give,  how  remedied 6126 

liability  for  failure  to  give 6127 

Of  assignee  or  trustee  of  insolvent  estate, 

notice  of 6846 

Of  examiner  of  county  treasury. 1129 

Of  guardian.    See  Quardian. 
C^  inspector  ol  provisions,  spirits^  oils,  ete.  4277 
Qt  tobacco 4894 


Of  labor  in  constnictioii  of  levee 84609 

remoyal  of  drift 4572 

AppTalBement— 
Assignmeut  for  creditors 6347 

return  of 6^7 

real  estate  not  to  be  sold  for  less  than 

two-thirdfl  of 6350 

when  personal  property  may  be  sold  at 

less  than  two-thirds  of 6350 

real  estate,  without  state  none  required 

of 6347 

of  arreted  debtor's  property  by  commis- 
sioner of  insolvents 6361 

Decedent's  personal  property 6023 

will  may  direct  none  to  be  made 6074 

court  may  notwithstanding  require. . . .  6074 

when  to  be  made 6023 

may  include  real  estate  by  order  of  court.  6025 
Decedent's  real  estate,  when  included  in  in- 
ventory   6025 

when  appraisement  of  to  be  made. 

a  6025,  6154,  6166 
how  appraisement  made  when  liuid  in 

two  or  more  counties 6155 

of  dower. ...  6155 

when  no  dower  is  assigned 6154 

return  of 6157 

when  court  may  set  aside  and  order  new.  6160 

Escheated  lands •  •  •  •  4184 

Guardian's  sale  of  ward's  lands K6283,  6286 

lease  of 6208,  6311 

Partner,  on  application  of  surviying 3167 

to  be  filed  but  not  recorded 3167 

Pike,  two  mile  assessment,  of  material  for, 

etc 4854 

Appraisers- 
Assignment  for  creditors,  appointment 6347 

when  justice  may  appoint 6347 

duties  oi 6347 

return  of  inventory  and  appraisement. . .  6347 

Decedent's  personal  estate,  appointment. . .  6028 

oath  and  duties 6033 
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Appnlscn.— CbtiMiiKeti. 

justice  may  appoint  when  property  is  out 

of  county {6028 

or  in  case  of  sickness  or  negligence. . . .  6029 

form  of  appointment  of,  by  justice 6030 

in  whose  presence  to  act 6034 

must  sign  inventory 6044 

mast  set  down  each  item  separately 6034 

fees 6045 

Decedent's  real  estate,  appointment, 6156 

qualifications 6155 

oath  and  duties K6155-6157 

duty  in  aBsignment  of  dower 6155 

how  appointed  to  fill  vacancies 6156 

when  land  is  in  more  than  one  county. . .  6155 

certificate  of  appointment 6156 

return  oi,  in  writing 6157 

can  not  purchase 6161n 

compensation 6158 

Escheated  lands 4184 

Fees  of K6045,  6158 

Quardians  and  trustees,  appointment  of  for 

sale  of  ward's  land 6288 

qualifications 6283 

oath 6284 

for  lease  of  ward's  land K  6298,  6311 

dutiesof 6298,  6311 

Partner,  on  application  of  surviving 3167 

Pike,  te  assess  value  of  materials  for  one 

mile  assessment. 4783 

two  mile  assessment 4854 

duties  and  award 4855 

affirmance  of  award - >  4856 

appeal  to  common  pleas  from  decision 

^.: 4857 

by  joint  boards  of  commissioners 4859 

AppirMitioe*~ 
Wards  may  be  bound  out  on  approval  of 

probate  court. 6298 

Appropriation  of  properly. 
By  cities  and  viQages : 

Appeal  te  common  pleas 2254 

proceedings  same  as  in  probate  court.  • . .  2254 
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ApproprUtton  of  vnnpntj—ConUnuti. 

but  corporatioA  not  lecpurad  to$^we  aottoe 

of  application 22254 

corporation  can  not  ai^aal 2259 

by  guardian,  execator,  ete. 2256 

by  married  woman 2256 

Application  to  court/ 2236 

Bond  to  pay  damages  by  any  pofaon  inter- 

OBted 2251 

lor  appeal 2255 

when  not  required 2256 

when  execution  of  order  fluapendbd  on  er- 
ror   2253 

Building  partiy  on  land  taken 2245 

Cincinnati,  B.  of  A.  must  ooncnr  in  lesdla- 

tion,  ete 2235a 

CompenBation,  how  aasessed 2245 

when  building  partly  on  land  to  be  taken.  2245 
Concurrence  of  two-thirds  of  council  neces- 
sary for  condemnation 2234 

Costs 2249 

effect  of  filing  written  offer  to  conleas 
jud^ent  for  stated  amount,  etc. . . .  2249 

Error,  review  of  proceedings  on. 2252 

corporation  can  not  prosecute  except,  etc.  2259 
when  execution  of  order  may  beauapendcid.  S253 
when  right  to  take  eflBect  not  affected  by 

review 2253 

Forms K  2236,  2237-13,  2245, 2248fin 

Guardian  ad  jdffli  for  infants 2243 

Hamlet,  provisions  of  chapter,  applicable 

to 2261 

Inquiry  to  be  hadmt  time  fixed 2241 

court  to  fix  ttme  for 2238 

Jurisdiction  of  common  pleas  aixd  probate 

courts 2236 

Jurors,  how  drawn 2240 

sworn  to  make  whole  mqniry,  etc 2246 

but  nunr  render  verdict  as  to  part 2246 

view  of  premises  by 2242 

Maps,  plats,  etc,  may  be  required  et  corpor- 
ation  .•• 2244 

Married  woman's  liability  on  appeal 1256 


>• 
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AppropiiftttOB  of  |uo#til[P   QjmMimucL 

Morl9ijsee>  when  entUled  to  notice }2^7n 

N«w  tnaly  motion  for. 2252 

Notice  of  apptication,  flervice  of 2237 

Notice  of  reaoltition  dederina  intention  to 

approprifite.  when  and  now  served .  •  2235 
i»  Guacinnati,  neaid  of   administration 

mnaiooncot ...•  2235 

of  appeal 2255 

Number  of  oonnsel 2245 

Open  and  eloae • 2245 

Owner,  donbt  as  to,  effect 2250 

Mginal  papers  may  be  naed  in  common 

pleas 2258 

Ftok  purposes^  to  be  voted  on 2232 

power  ol  council  to  issue  bonds  for 2232 

Ivk  pnrpoeee  for,  in  dtieSy  third  grade,  first 

class S232a 

Fftyment  or  deposit. 2247 

adverse  claimants  reqmred  to  interplead.  2247 

no  delay  from  doubt  of  ownership 2250 

must  pay  in  six  months 2260 

Possession,  time  and  manner  of  delivery. . .  2248 

no  delav  from  doubt  of  ownership 2250 

must  take  in  six  months ^60 

when  petition  in  error  filed 2253 

Purposes .  for  which  appropriationB  may  be 

made. 2232 

additional  parposes. 2238 

Besolnlion  <»  council  declaring  condemna- 
tion necessary 2235 

in  Cincinnati,  board   of  administration 

must  concur -. 2235a 

notice  of,  when  and  how  given 2235 

in  OinciBnatL 2235 

Special  term  of  common  pleas  may  be  had .  2239 

Iransenyrt  to  be  furnished  on  appeal 2257 

when  to  be  filed 2257 

Verdict 2245 

when  structure  partly  on  land  sought  to 

betaken 2245 

electk>n  of  owner  to  remove  or  accept 
value 2245 


602  INBUL. 

AppiOpirlatUm  of  pmpVKtJ—ConHnnui, 

effect  of  failure  to  make  election {2245 

may  be  returned  as  to  part 2246 

By  private  oorporatwM: 

ADandonment  by  corporation 6434 

when  presumed 6434 

judgment  against  corporation 6434 

when  action  maybe  brought  for  costs  and 

expenses 6435 

Amendments,  may  be  allowed 6423 

Appropriations  can  only  be  made,  when. . .  6415 
Attorney  appointed  for  absent  parties,  etc..  6441 

fees  in  sucq  cases 6441 

fees  in  case  of  abandonment 6434, 5 

Common  pleas  ha^  Jurisdiction,  when. 6440,  7 

Compensation,  how  assessed  when  struct- 
ure partly  on  land  sought  to  be  taken .  6431 
Conflicting  claims  not  to  be  passed  upon. . .  6442 
but  to  be  adjudicated  in  common  pleas.  6443 

such  procee<ung8  a  civil  action 6444 

to  be  determined  by  court  or  jury,  how. .  6444 

Costs  and  fees,  how  taxed,  etc 6451 

when  costs  may  be  apportioned 6452 

on  new  trial  granted 6436 

of  more  than  three  witnesses  on  same 

point • •  -  •  6430 

on  abandonment 6434 

in  proceedings  to  condemn    unfinished 

road-bed  of  railroad 6446 

judgment  for  expenses  against  corpora- 
tion   6434 

Cost  bill  expense  of  view  to  be  taxed  in . . .  6429 
Directors'  individual  liability  on  judgment 

against  corporation 6434 

Evidence,  none  to  be  given  before  jury  view- 
ing premises 6429 

witnesses  may  be  examined  after  return 

of  j  ury 6430 

burden  of  proof  on  corporation 6420 

Fees 6451 

Insane  person,  appropriation  of  property  of.  6415a 
application  by  guardian  for  authority  to 

convey • 6415a 


IKBBX.  603 

'AppropilallOB  of  wovniv—ConUmed, 

Jarisdiction,  exclusive,  of  probate  court. . . .{  524 

of  common  pleaa,  wnen. 6440,  7 

Jurisdictioiial  qaestionB  to  be  first  deter- 
mined  6420 

Jury,  bow  drawn 6421 

impaneling 6426 

cballenseS)  bow  vacancies  filled 6426 

oatb  of 6427 

qualifications  wben  tried  in  common  pleas.  6438 

view  of  premises  by,  writ  for 6428 

wbo  to  be  present 6429 

return  of  sberiff 6429 

expense  of  view  to  be  taxed  in  cost  bill.  6429 

no  evidence  to  be  given 6429 

Minor,  appropriation  of  property  of 6415n 

guardian  may  file  application  for  author- 
ity to  convey 6415a 

noUce  of  appbcation 6415a 

New  parties,  may  be  made 6423 

New  trial 6436 

conducted  according  to  provisions  govern- 
ing first 6436 

procec^ngs  on 6436 

probate  judge  to  retain  amount  of  verdict 

if  new  trial  granted. 6436 

verdict,  how  paid  after  second  trial 6436 

costs  of  second  trial,  how  and  by  whom  to  - 

be  naid  .• 6436 

Notice  by  land  owner  or  school  officers  when 
cori)oration  takes  land  without  con- 
demnation proceedings 6448 

Petition  for  appropriation 6416 

in  what  court  to  be  filed 6416 

in  what  county 6417 

may  include  all  parcels  in  county  sought 

to  be  taken 6416 

must  contain  what 6416 

by  land  owner,  etc.,  when  land  taken 

without  condemnation  proceedings.  6448 
by  party  claiming  interest  in  property  or 

money  arising  therefrom 6443 

Petition  in  error,  either  party  max  ^^^ ^^ 
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Approprlatloii  of 

but  corporatkMi  may  enter  •a  property 

sought  to  be  appropriated,  how {6437 

proceedings  in  common  pleas ^ 643B 

if  judgment  reversed^  how  trial  eon- 
ducted 6496 

when  had  in  common  pleas 6438 

POflPOflpion,  when  amd  tew  corpoialioB  may 

have  — 6433 

|adge  to  enter  on  record  an  order  of  poo- 
session  when  money  is  paid. 6433 

and  may  issue  process  to  pat  oorpoiatioB 

in  possession,  when 6433 

when  land  taken  without  ooodemaatioa 

proceedinflB 6448 

Railroad,  unfinished  bed  oL   See  Li^ln. 
Reversal  oi  condemnation,  common  pleaa  to 

retain  cause  for  trial,  etc 6438 

School  lands,  how  appropriated 6439 

money  arismg  therefrom,  how  disposed  of.  6439 
proceedings  when  taken  without  condesi- 

nation 6448 

Separate  trial,  who  entitled  to 6422 

Service  by  publication  may  be  issued,  when.  6419 
Sheriff,  Judge  to  deliver  copies  of  petition, 

etc.,  to 6429 

Structure  partly  oa  land  sought  to  be  ap- 
propriated, how  compensation  as- 
sessed  6431 

owner  may  elect  to  retain  structure  or  ac- 
cept Talue  fixed 6431 

when  election  not  made  in  time  specified, 

retention  presumed 6431 

when  owner  elects  to  take  value,  struct- 
ure belongs  to  corporation  ^ 6431 

Summons,  its  command  and  service 6418 

•erved  and  returned  as  in  civil  action. . . .  6418 
when  no  service  made,  new  writ  may  ia- 

sne 6418 

■ervioe  by  publication 6419 

when  eorpmtiim  takes  land  without  con- 
demnation proceedings 6449 

Tiaie  of  trial,  adjoummttit,  etc 6424 
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Appropriation  of  proportiy— Cbwtfnttftf. 

Trial,  how  conducted J6422 

may  be  adjourned  and  continued. 6424 

owner  of  separate  parcel,  etc.,  entitled  to 

geparate  trial 6422 

shall  hold  affirmative  on  trial 6422 

on  reversal  of  mdrment  in  common  pleas.  6438 
Unfinished  road  oea  of  railroad  may  be  con- 
demned   6446 

answer  of  defendant  company 6445 

service  bv  publication • 6445 

jud^^ent  and  costs 6446 

m  what  courts  such  proceedings  may  be 

b^gun 6447 

case  m&y  be  taken  out  of  its  order 6447 

prooeedm^  in  error  may  be  begun  di- 
rectly in  supreme  court 6447 

provisions  as  to  viewers  not  to  i^ply . ; . .  6447 
sworn  statement  of  president  of  intention 

to  complete  roaa  . .  6447 

twenty-five  per  cent,  of  cost  of  completion 

to  be  expended  within  a  year 6447 

Verdict  and  confirmation 63S2 

When  appropriations  can  be  made 6415 

When  probate  judge  interested. 6440 

proceedines  to  be  commenced  in  common 

pleas 6440 

special  term  of ;  •  6440 

and  to  be  conducted  according  to  provis- 
ions of  this  diaptor 6440 

When  corporation  tases  land  without  con- 
demning it 6448 

notice  by  land  owner  or  school  officer  to 

corporation 6448 

petition  on  bulure  of  corporation  to  act. .  6448 

summons  in  such  case 6449 

judgment  and  execution 6449 

when  injunction  may  issue  against  corpo- 
ration   - . . .  6460 

When  provisions  of  chapter  do  not  applv. .  6463 
Witnesses,  examination  of  before  jury  after 

its  return  to  court 6490 


606  INDSZ. 

Approinlfttioii  of  pTOporly — OowtbMiied, 

cost  of  calling  more  than  three  on  same 

point 26430 

Appropriation  ofpropnty,  miaeeUaneow  cases: 

Abandonment 466,  6414n 

Benefits 466,  6414fi 

Ohange  of  ^ade  of  street 466,  6414ii 

Compensation,  etc.,  damages 466,  6414n 

time  and  manner  of  payment 467,  6414n 

land  taken  for  one  use  transferred  to  an- 
other   467,  6414n 

BTpoewre  to  fire 468,  6414n 

injury  to  remaining  land 468,  6414n 

noise,  smoke,  etc 468,  6414n 

probable  rents,  etc 468,  64l4n 

railway  crossing 469,  64I4n 

street  slope «  469,  &414n 

Constitutional  provisions 469,  6414n 

Contracts  for  right  of  way 470,  6414n 

Corporate  existence 470,  64i4n 

County  ditches 4463  et  $eq. 

Definition 470,  64l4n 

Description 470,  6414n 

Drift,  removal  of  for 4575 

Election 470,  6414n 

Entry 6414n 

Estoppel 470,  6414» 

Evidence 471,  64l4n 

as  to  amount  of  damages 471,  6414n 

expert  testimony  not  necessary 471,  6414n 

of  sales  of  neighboring  property 471,  6414ft 

when  land  suhdivided 472,  6414n 

account  books 472,  6414n 

computations  of  en^eer 472,  6414n 

tax  assessor's  valuation 472,  64l4n 

Fences 472,  641  An 

How  much  propertv  may  be  taken  ....  472,  641 4n 
Improvements  maae  during  unlawful  occu- 
pation   473,  64l4fft 

Inabihty  to  agree K6414n,  6415f» 

Injunction 473,  6414n 

Interest 473,  6414n 

Jurisdiction 473,  6414i% 


INDSX.  607 

Appropflalioa  of  prop«rlr— OmiMtiMi. 
Land    once    appropriated    may    be    con- 

damned 473,  §  64 14n 

Levees 4585 

License 473,  6514n 

Limitation 473,  6414n 

Mandamus 474,  6414ii 

Material  for  road  parses K  8035-304 

Necessity  for  appropriation 474,  6414n 

Notice 474,  6414n 

Parties. 474,  6414n 

entitled  to  compensation 474,  6414n 

Pike,  one  mile  assessment. 4783 

two  mile  assessment  4834 

Pleading 475,  641 4n 

Power  strictly  construed 475,  6414n 

Public  use 476,  6414n 

Railroad,  in  street  or  highway 476,  6414n 

Reversal  of  condemnation 476,  6414n 

Revivor. 476,  6414n 

Road,  countv 4687 

material  for H803&'3D4,«(  «g. 

state 476,  4627 

Second  condemnation 476,  6414n 

Statutory  remedy  exclusive .476,  6414n 

Surplus  land 476,  6414n 

Turnpike 6414n 

What  interest  in  land  may  be  taken 4671 

What  property  may  be  taken 477,  6414n 

What  constitutes  a  taking 477,  6414n 

Apuroval.    See  Confirmation. 

Of  bonds  by  probate  court 91,  H  3685,  6401 

Of  assignee,  no  appeal  lies  from 6407n 

Of  court,  on  sale  of  desperate  claims,  etc., 

by  assignee 6350d 

ikrUtratlon. 

Doubtful  claims  against  an  estate  may  be 

referred 6093 

procedure  when  claim  is  less  than  one 

hundred  dollars 6094 

when  it  exceeds  one  hundred  dollars. . .  6095 


006  QIDBX. 

ArMtrattOB-amHAiMl. 

procccdingB,  powers  and  compensalixA  of 

referees {6096 

report  of  referees 6006 

proceedings  of  court  on 6006 

InsoVent  estates^  reference  of  disallowed 

claims 6240 

costs  awarded 6242 

judgment  on  award. 6&4S 


Assignment  to  avoid K6350-6383 

certificate  of   commissioner   to   protect 

from 6379 

of  court 6379 

penaltT  for  wrongtuL 6379 

Cnminal  procedure 6454 

Fugitives  from  justice 605^  {7156  A  teq. 

may  be  committed  to  jaU 7157 

notice  by  judge  or  magistrate 7158 

Friaoners,  application  for  dischaige. . .  606,  7165 
Proceedings  m  aid  of  execution 25472,  ei  teq. 


Of  creditoiB  not  necessary  to  validity  of  as- 
signment.    6336n 

To  distribution  of  notes,  bonds,  etc.,  in  kind 

of  decedent's  estate. 6180 


See  Appbau    Ons-Mxlb  AmuMaHi  Piks. 
Two-MiLB  AsBBSsiaiiiT  PnoB,    Lsveb. 


Daty  to  obtain  statistics  of  biiihsand  deaths 
in  townships,  etc,  and  report  to  pro- 
bate judge 6396 

probate  court  to  furnish  bliuiks  for  that 
purpose 6397 

must  make  oath  as  to  diligent  faiqidry  to 

obtain  information  as  to 6396 

effeet  of  fsflure  to  report  or  file  affidavit, 

etc 6396 

penalty  for  neglect  of  duty 6396 


niDSX.  i09 

AiMta. 

ExeculQfn  and  4»dmini8traUn» : 
Administrator  de  bonis  non  entUled  to  |M0- 

BnaknKd. {0020 

liable  Ipr  new 6125 

Appraised  and  sold  tbyough  will  forbids  U .  6074 
Can  not  be  retained  by  executor,  etc.,  in 

payment  of  his  own  debt 6000 

Collected  to  be.  when 6062 

Concealedy  embezzled,  proceeding  when. .  6053-9 
Distribntion  of  notes,  bonds,  etc.,  in  kind  . .  6189 

of  insolvent  estate ....K 6235, 6248,  9 

Emblements  to  be,  in  hands  of  ezecntors, 

etc 6026 

Foreign  executor,  etc.,  dntjr  of  as  to 6130 

wasting  may  be  reqcdred  to  indemnify  dm- 

tributes 6132 

Insolvent  estate,  distribution  among  credH* 

OTB  of 6235 

Inventory  of  decedent {26023-6047 

when  rarther  assets  come  to  executor's 

bands 6245 

disi>osition  of  surplus 6248, 9 

of  residue  after  paying  contingent  daim 

i^iainst 6229 

Marshal  in  a)nfonnity  to  will,  when 6152 

when  devisea  j^roperty  taken  to  pay  debts.  5975 

Mortgaged  premises  considered  as 6070 

New  assets  after  return  of  first  inventory. .  6061 

Non-residenfs  administration  of 6013 

Order  of  payment 6090 

Preferred  debts  exhausted  in  payment  of . .  6112 

Property  specifically  bequeathea 6075 

BeoeiTea  meir  four  ^eara  go  to  creditors. . .  6114 
Surplus  to  be  paid  into  court,  of  non-resi- 
dent decedent 6013 

Time  to  collect 6062 

may  be  extended 6063,4 

when  can  not  be  extended 6065, 6 

What  are  and  what  are  not  aaseta 6046n 

Attignment  for  creditors : 

To  be  oonverted  into  money 6350 

Disposition  of,  of  arreoted  debtor 6378 
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What  are {633&n 

Guardian  ani  trtuiee : 
Received  from  administrator,  etc.,  to  be  ad- 
justed, etc 6269 

retained  with  approval  of  court 6269 


See  Assignment  fob  Greditobs. 

Limitation  of  action  on  bond  of. 6335n 

Party  incompetent  to  testify,  when  adverse 
party  claims  as  except,  etc.    Code  of 

Civil  Procedure 6242 

Of  mortgage  dying  before  foreclosure,  effect  6070 
Asstfunent'lbr  cndttors* 
AccountB,  ete. 

Appeal  from  order,  settling 6407 

ContentB 6356 

Examination  of  assignor  and  assignee  as  to. 

«6a49,6403 

Exceptions  to 6356 

further  time  to  file 6402 

How  filing  and  settlement  of  enforced 6341 

Jurisdiction  of  probate  court  over 524 

Notice  of  filing  and  hearing,  how  and  by 

whom  given K6356, 6402 

costs  of .• 6402 

On  rengnation,  removal  or  death  of  assignee 

who  shall  file,  and  settle,  when 6.341 

Time  for  filing 6356 

hearing H6356,6402 

settling 6341 

Action: 
Fraudulent  conveyance,  action  to  set  aside.  6344 

notice  of  by  creditors. 6344 

how  creditors  made  parties 6344 

Liens,  action  to  sell  real  estate  and  settle. .  6351 
Limitation  of  action  on  rejected  claim 6352 

to  set  aside  fraudulent  conveyance 6344n 

Sale  of  real  estate,  action  for 6351 

in  common  pleas,  when 6351 

Successor  may  proceed  on  bond  of  assignee 

to  compel  delivery  of  trust  effects.  . .  6341 
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AMlgnment  tar  ci^&itom-ConHnued. 

Trustees  may  compel  delivery  of  trust  proi>- 

ertv  by {6340 

in  what  courts 6340 

Appointment : 

Of  assignee 6335 

trustee.- 633^8 

Notice  of. 6346 

AppraisefnerU  and  Irwentorp : 

Appointment  of  appraisers 6347 

when  justice  may  appoint 6347 

Homestead,  etc.,  to  be  set  off  by  appraisers, 

when  and  how. 6348 

Inventory 6347 

record  of,  when  to  be  made 528 

when  to  be  filed 6347 

Personal  propertjr  not  to  be  sold  for  less 

than  two-thirds,  etc 6350e 

Real  estate  not  to  be  sold  for  less  than  two- 
thirds,  etc 6350c 

subject  to  re-appraisement 6350c 

without  the  state  need  not  be  Appraised. .  6347 

Schedule  of  debts  to  be  filed,  when 6347 

When  part  of  estate  in  another  county. . . .  6347 
Asgignmenis  in  contemplaHon  of  intolvency : 
Assignments  made  in  contemplation  of,  shall 

inure  to  benefit  of  creoitors 6343 

Trusts  arising  thereunder  must  be  adminis- 
tered as  herein  provided 6343 

AsngnmenU  to  defratuij  etc..  creditors: 
Conveyances  made  to  hinder,  delay  or  de- 
fraud creditors,  void,  how 6344 

administered  upon  as  in  other  cases  of  as- 
signment  6344 

court  not  administering  trust,  or  on  failure 
to  give  notice,  copy  of  certified  judg- 
ment to  be  certified  to  probate  court.  6344 
which  shall  then,  on  its  own  motion, 

appoint  a  trustee 6344 

who  shall  administer  trust:  how 6344 

distribution,  creditors  entitled  to  priority 

in,  when 6344 

notice,  publication  of,  in  such  case 6344 
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for 
Borplns,  creditors  CaiHiig  to  answer,  sbwe 

IB 263i4 

trofitee,  probate  judge  to  appoint,  after 

conveyance  dedared  voia 6344 

BaU: 
Assignee  heretofore  appointed  may  be  re- 
quired to  give 6345 

BemoTal  for  failure  to  give 6345 

Bond: 

Action  on 6341 

Appeal 6408 

Arrested  debt<M^s 6366 

Assignee's 6335 

additional,  when  required 6335 

form 63S5tt 

Failure  to  give,  cause  for  removal 6336 

Fraudulent  conveyance,  to  secure  oosti  of 

suit  to  set  aside 6344 

New  bond  on  application  of  sureties 6339 

dischar^  sureties  on  original 6839 

On  requisition  to  reject  claims,  to  pay  costs.  6353 

Trustee's 6340 

Btuinets  of  amgnor: 
When  court  may  order  to  be  carried  on  by 

assignee .... 63501b 

CLaxmt: 

Account  of,  to  be  filed,  when 6356 

Affidavit,  to  be  filed  with  before  allowance 

or  payment 6354 

Amount  recoverable  in  action  on  assignee's 

bond 6352n 

Bond,  assignee  or  creditor  must  give  when 

filing  requisition 6353 

Costs  mf^l>e  allowed,  how 6352 

Creditors  must  file  their  claims,  when  and 

how 6362 

Desperate,  sale  or  compromise  <rf 6850 

See  1 6077,  9. 
Disallowance  of,  on  requisition  of  creditor. .  6353 

though  previously  allowed 6853 

bond  of  creditor 6353 

notice  of  disallowance 6858 
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AMigninimt  ft>r  crddttowi-CTiiiilinna 

Distribution  in  proportioB  to  anmnit  of. .  .26^3 

only  on  allowed  claims. .-. 6335n 

most  be  aoeoiding  to  law  of  domieil 6335ii 

Dividends,  payment  of 6356 

notice  ol.  now  given 6866 

report  of  payment  and  of  those  remain- 
ing uncalled  for  and  onpaid  when 

doe •. 6866 

notice  to  owner  of  unpaid  dividend 6366 

distribution  of  unpaid  dividends 6866 

of  dividends  reserved  lor  daims  dinl- 
lowed  or  held  under  advisement ....    6356 
Examination  of  claimant  nnder  oath  by  as- 
signee  6354 

Fraudulent,  power  of  court  to  prevent  al- 
lowance or  payment  of 6349 

Fraudulent  conveyance,  in  actioii  to  set 
aside,  creditors  cross-petitioneni  to  set 

forth  amount  of,  etc 6344 

Indorsement  by  assignee,  etc.,  of  rejeetion 

or  allowance 6862 

Judgment  against  assignee  on  rejected  dmm, 

how  awarded 6862 

Laborer's  wages,  what  preferred 6356 

Preferred  claims 6366 

Presentment  for  allowance,  when 6352 

Rejected,  when  action  to  be  brought 6362 

Report  of  assignee  and  when  to  m  filed. . . .  6862 

Surety  may  present  and  prove 6864 

but  dividend  must  be  iwtd  to  owner 6854 

when  owner  proves  claim 6354 

Taxes^  preferred  daims 6865 

Validity  of  not  a£Eected  by  detenninatkHi  of 

court,  as  to,  in  election  of  trustee. . . .  6838 
Wages  due  operatives  preierved  cfaums. . . .  6366 
Cbrnp^uoiian  qf  oMtpnee: 

Gommissions  usiuilly  allowed 6857 

Extra  for  carrying  on  assignor's  business. .  6850A 
Further  allowance  for  eztnMiniinary  ex- 
penses and  services 6867 

and  reasonable  counsel  fees 6857 

whether  peifoirmed  by  assignee  or  not . . .  6867 
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AMlcmiMiit  for  cttaUnn—OonHntiedL 

bat  bill  of  items  most  be  filed  for  farther 

allowance {6357 

and  affidavit  that  services  were  performed, 

etc 6367 

affidavit  when  services  performed  by  oth- 
ers   6357 

Maladministering  not  entitled  to 6357n 

No  fdlowance  for  expense  of  emplo3ring  aac- 

tioneer,  unlessy  etc 6357n 

Qyrporation: 

Can  not  give  preferences 6343n 

May  assign 6335n 

Assignment  does  not  work  dissolution 6335n 

Co9U: 
Fraadulent  conveyance,  in  action  to  set 

aside,  when  creditors  to  secure 6344 

Of  contesting  claim  when  disallowed  on  req- 
uisition of  creditor,  etc 6353 

Of  notice  of  filine  accounts 6402 

Rejected  claim,  m  action  on 6352 

Death  of  auignee  or  tnuiee: 
Account,  legal  representative  must  file. . . .  6341 

Court  may  appoint  successor 6337 

Deed: 
Acknowledgment  necessary  to  convey  real 

estate 6336n 

Description  in 6335n 

Form  of,  of  assignment 6335n 

Reservations  in,  effect 6335n 

Time  of  delivery  of  assignment  to  be  in- 
dorsed on 6335 

Wife's  answer  as  to  dower  has  same  effect 

as,  of  release 6350/ 

Distribution: 

Onljr  on  allowed  claims 6335n 

Assignee  bound  by  court's 6335n 

Must  be  according  to  law  of  domicil 6335n 

Dividends: 

By  whom  and  when  declared 6356 

Notice  of  making  and  time  and  place  of  pay- 
ment.   6356 

Report  of  payment,  and  of  Uiose  remainin- 
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AflrigBineiit  fbr  orediton— Om^uAi. 

ing  uncalled  for  and  unpaid  to  be 

made  when 26356 

New  notice  to  owners  of  unpaid 6356 

distribution,  when  not  demanded  within 

twelve  months  thereafter 6356 

Of  dividends  reserved  for  claims  disallowed 

or  held  under  advisement 6356 

Eosempt  property : 

Excepted  unless  expressly  waived 6348 

Homestead,  etc.,  to  oe  set  off  by  appraisers, 

when  and  how 6348 

Wife's  property  excepted 6348 

Foreign  assiffnment: 

Does  not  affect  real  estate  in  Ohio 6335n 

Of  Ohio  land,  superior  to  subsequent  foreign 

attachment 6335n 

Of  personalty,  superior  to  subsequent  at- 
tachment of  Ohio  debtcn*,  when 6335n 

When  deed  takes  effect 6335 

Liens: 
Action  in  common  pleas  to  marshall,  and 

quiet  title 6351 

decree  and  order  of 6351 

report  of  proceedings  certified  to  probate 

court    6351 

sale  of  real  estate  on 6351 

Assignee  takes  subject  to 6335n 

Assignment  does  not  affect  priority  of 6335n 

Judgment,  can  not  attach  after  assignment.  6335n 
Probate  court  to  order  payment  of  m  order 

of  priority 6351 

Mortgage: 
Voia  as  to  creditors,  void  as  to  assignee. . . .  6335n 

Rights  of  assignee  in  respect  to 6335n  - 

Notice: 

Accounts,  filing  and  hearing K  6356, 6402 

Appeal,  of  intention  to 6408 

Appointment  of  assignee,  etc 6346 

Disallowance  of  claim  on  requisition  of  cred- 
itors, etc 6363 

Dividend,  of  making  and  najdng 6356 

to  owner  of  unpaid  diviaend 6356 
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Hitgnmwit  tor  ertdtttet-QpuKiMKd. 

Fraudulent  oonveyaaoe.  of  aetioii  to  aet 

aside J6344 

Insolvent  debtor's  application  lor  diachaige.  6370 

Sal^  of  anrigned  property. 6850a^ 

Tnutee,  ol  tlmo  and  place  lor  election  of. .  6338 

Parintffkfp : 
Partner  can  not  make  aBBtgnment  lor  firm 

unleas,  etc 6336n 

Sole  florviving  insolTent  partner  can  aasign.  6385n 
Where  there  are  ioint  and  separate  aaa^. .  6335n 
Assignment  of  inoividual  members  after  dis- 
solution    6385n 

Assignment  works  dissolution 6386n 

Hemoval: 
For  failure  to  file  assignment  or  give  bond.  6836 
to  give  new  bond  on  application  of  enrety .  6339 

to  appear  when  cited  or  give  bail 6845 

Power  of  couH  as  to 6339 

Settlement  must  be  filed  by  assignee  on ... .  6341 

RengruUion: 
Of  assignee  or  trustee,  when  and  how 6337 

Side: 
Appeal,  none  lies  from  order  refusing  to 

confiim 6407n 

Appraisers,  appointment 6347 

when  part  of  property  isin  another  county.  6347 
return  of  inventory  and  i^praisement. . . .  6347 

Assignee  can  not  purchase  at 6335n 

Claims  in  favor  of  estate  may  be  sold,  when.  6350d 

Confirmation  of j2  6347, 6350  e 

Desperate  claims 6350d 

Dower  not  extinguished  by 6335n 

answer  of  wife  to  continsent  right  of ... .  6350/ 
Election  of  husband  or  wife  to  be  endowed 

ont  of  proceeds  of  sale 6350/ 

when  court  to  order  sale  free  of  contin- 
gent etc 86350^,6351 

Homeitead  exemption  not  affected  by  pro- 
visions with  resiiect  to 6351 

Mistakes,  no  relief  against 6835a 

liens,  action  to  settle 6351 
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Notice  of {e86€o 

of  personal  property 63506 

Price  lor  whicE  real  estate  to  be  sold 6350a 

power  of  court  to  fix  after  three  retains  of 

no  sale 6835n 

limitation  as  to  not  to  apply  to  land  out 

of  state. 6350e 

Private,  when  property  may  be  sold  at. . .  •  6350c 

affidavit  as  to  making. 6412 

price  at  which  property  to  be  sold. 6350c 

property  not  sold  at,  offered  at  pubHc 

anetion. 6350d 

Return  of  sale  to  be  made.  when... 6350e 

Terms  of  sale,  on  what  to  be  made 6350ti 

Town  lots,  wnen  petition  seeks  to  have  laid 

out 6351a 

Tcuub: 

A  preferred  dahn 6306 

Trustees  dected  by  credHort: 

Application  for  election,  how  made 6338 

Bond,  trustee  to  give,  when  and  how 6338 

Court  may  approve  choice 6338 

Creditors  may  ^lect,  when  and  how 6338 

Notice  to  creditors  of  meeting  to  elect  trus- 
tee, how 6338 

Number  of  creditors  requiied  to  be  nresent.  6338 
Number  of  creditors  required  for  enoiee  oi 

trustee 6338 

ProceedinaBof  meeting,  how  conducted ....  6338 
Record  to  be  kept 6338 

TnuUes  sippomied  dy  pnbaU  court: 

Bond,  trustee  to  give,  when  and  how 6340 

Failure  to  give  bond  held  to  be  a  decfina- 

tion 6340 

Order  to  put  new  trufftee  in  possession  of 

property,  court  may  enforce 6840 

Real  estate,  assignee  ana  debtor  shall  con- 
vey to  trustee. 6342 

Tinu: 

When  assignee  to  file  and  produce  assign- 
ment in  probate  court. 6335 

When  assignment  to  take  effect •  • .  6335 
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Anlgnment  finr  cnOlton—Oowttnued. 

Wife  of  atngnor : 

Real  estate  of,  excepted 26348 

Real  estate^  wife  to  be  made  party  to  pro- 
ceedings to  sell 6350/ 

answer,  may  file,  asking  for  value  of  her 

contingent  right  of  dower  in  money.  6350/ 

effect  of  answer 6350/ 

mortgage  proceedings  when  wife  has  exe- 
cuted a  joint  mortffage  with  husband.  eSSOg 
proceedings   when  husband  executed 

alone 6350^7 

provisions  of  8ec.  6350/  as  to  rishts  of  wife 
of  assignor  made  applicable  to  pro- 
ceedings to  sell  encumbered  real  es- 
tate  6351 

AiilgnmmitB  to  avoid  amst. 

Accounts,  probate  court  to  settle 524 

appeal  from  order  settling 6407 

examination  of  commissioner  under  oath 

as  to 6403 

notice  of  filing  and  hearing 6402 

costs  of 6402 

Actions  by  commissioner  to  be  brought  in 

his  own  name 6362 

pending  at  time  of  assignment  may  be 

prosecuted  and  defended  by 6362 

on  bond  of  applicant  in  name  of  oommia- 

sioner  for  use  of  creditor 6368 

by  debtor  after  discharge  for  false  impris- 
onment  6379 

Application  of  person  arrested  to  be  brought 

before  commissioner 6361 

Assignment  of  property  by  debtor  to  com- 
missioner   6362 

no  particular  form  of  words  required ....  6362 

vests  property  in  commissioner,  etc 6362 

anv  other  transfer,  etc.,  after  arrest  void.  6363 

Bond  of  commissioner 6359 

of  applicant,  non-resident,  to  commis- 
sioner  6366 

resident 6366 
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Antgnment  to  ftvold  arrMt-OmfAMieel. 

when  commissioner  may  require  or  dis- 
pense with  in  any  case 26366 

how  suit  brought  on 6368 

distribution  of  proceeds 6368 

return  of,  to  probate  court,  when 6371 

Certificate  of  comjnissioner  to  applicant 6367 

protects  from  arrest  for  debt,  etc.,  until 

application  disposed  of. 6367 

and  if  petition  nled,  until  petition  is 

disposed  of 6367 

when  court   may   require   recognizance 

from  applicant 6367 

Oertificate  of  court  to  applicant  protects  pe- 
titioner forever  from  arrest  for  deot, 

etc 6379 

liability  of  officer  arresting  debtor  after 

discharge 6379 

neither  certificate  to  protect  from  arrest, 
etc.,  while  acting  m  fiduciary  capac- 
ity   6379 

Costs,  how  awarded  on  final  hearing 6377 

collected  by  execution 6377 

in  action  for  false  imprisonment  by  debtor 

after  discharge 6379 

Dischaii^e  of  applicant  from  custody  on  com- 

nussioners  certificate 6379 

on  certificate  ^nted  by  court. 6379 

Dismissal  of  petition,  what  to  be  done  with 

assets  after 6378 

Examination  of  applicant  before  commis- 
sioner  6365 

to  be  reduced  to  writing  and  subscribed 

by  commissioner 6365 

further  examination  when  creditor  resists 

petition 6373 

how  conducted 6374 

adjournment  of,  when  may  be  had 6374 

to  be  signed,  sworn  to,  returned  to  court 

and  filed 6375 

Exempt  property,  commissioner  to  deter- 
mine question  as  to  value  of 6361 

Fees  of  commissioner. 6382 
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Airtgmniml  to  a.T0M 

pajalUe  in  ttdTtaoe (6382 

Notioe  of  debtor'e  af^tlicstioii  for  releMe  by 

publication 6370 

Oftth  of  applicant  before  oommiadoner  ....  6364 
commieMoner  may  administer  all  oatha. .  6880 

Office  of  commiB8k>ner»  #here  kept 6960 

Petition  of  applicant  for  roleaae. 6872 

when  to  be  filed 6372 

further  time  to  file 6372 

11  no  creditor  appear  and  notm,  ete., 
fnyen,  court  may  grant  oertifioafte....  6872 
Proce^ngB  if  creditor  resiBtfl  petitioB  lor 

release 687^-5 

on  final  hearing. 6376 

when  petition  dismifltsed. 6378 

Reoogniaance  may  be  required  if  petitaoa 

continued 6367 

Record  of  proceedings  to  be  kept  by  ooat- 

misBioner. 6369 

open  to  inspection 6369 

to  whom  furnished  and  at  whose  expense.  6369 
Return  of  bond,  papers,  etc,  by  oommie- 

sioner,  when 6371 

of  process  bv  officer  when  i^iplicant  dis- 

^aiged  from  custody. 6879 

of  certificate  to  person  niuned  therein. . . .  6379 
Schedule  of  debts,  etc.,  to  be  made  out  by 

commissioner. .*  6861 

separate  of /exempt  property 6361 

Successor's  right  to  books,  papers,  etc 6360 

Surrender  of  debtor's  property   must  be 

made  to  oooimiBsioner 6861 

IVrm  of  office  of  commissioner 6369 

Vacancy  in  office,  how  filled. 6860 

Voluntary  assignments,  laws  applicable  to 

govern 6381 

Who  entitled  to  benefit  of  stotute 6361 

provisions  not  to  apply  to  person  confined 
to  work-house  of  municipal  eorpora- 

tk>n 6361 

Wlio  to  act  in  absence  of  commissioner....  6888 
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AmgomeBti  wtth  Intc&t  to  d«fr«iid.  eto.,  wwdttofi— 

Action  of  creditor  to  set  aside 1^844 

Appointment  snd  dnties  of  trustee 0844 

"B^  a  court  ot  competent  jariadiction  " 6344n 

Evidenoe  of  frand,  etc. 6ft44n 

limitanon  of  action 6S44n 

Notice  of  action  hy  publication 6344 

"Or  procured  by  him  to  be  made  ** 6344fi 

Parties  to  action 6844 

Imswer  of,  when  to  be  filed 6344 

costs  to  secure 6844 

Pleading 8844n 

What  court  to  administer  trust <t344 

proceedings  when  court  does  not  admin- 
ister or  notice  not  given 8844 

What  is  a  fraudulent  conveyance  and  wkat 

is  not 6344n 

AMrignments  wifli  latent  to  ymtu  creditors- 

Inure  to  equal  benefit  of  all 6343 

How  preferences  may  be  given 6343n 


Incompetent  to  testify,  when i  6242  C.  C.  P. 

A«ytwtt-^5ee  LoNovtBW  Asylum {(788-740 

Orphan  Asyluh 8140a 

Admission  ef  patient  to 702 

Affidavit  Iw  adnussion  to 702    . 

Application  to  superintmide&t  of 705 

when  judge  may  refuse  to  aoafce 705 

Certificate  <k  medical  witness ••  704 

Clothing  for  patient  on  admission 706 

on  discharge 710 

CSonfinement  of  dangerous  insane  person 

who  is  at  laige 706 

discharge  hom,  when 708 

Conveyance  of  patient  to 705 

Costs  and  expenses 719 

Death,  escape,  etc^  superintondent  to  re- 
port to  jodn. .. 710 

and  notify  relatives  of  death 710 

jud^  to  notify  relatives  of  death,  when. .  710 

Definition  of  terms. 728 

Discharge  from  asylum 7D8 
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Anlvm—OonUnued, 

when  bond  required 2709 

expense  of  sending  patient  home. . .  .{{709,  710 

notice  of  removal  to  probate  judge 709 

temporary  discharge 709 

proceedings  when  person  discharged  be- 
comes again  insane 712 

Habeaz  corpuSf  patient  entitled  to  benefit  of.  713 
How  cared  for,  if  patient  can  not  be  admit- 
ted   707 

confinement  in  county  infirmary  or  jail. .  707 

employment  of  physician  to  attend 707 

Infirmary,  removal  or  dischaige  from 721 

See  Infirmaby. 

when  i)robate  judge  may  send  patient  to.  707 
physician  to  report  to  probate  judge 

condition  of 517,  8092-6 

fees  of  physician 517,  8092-7 

Mandamus  does  not  lie  to  compel  superin- 
tendent to  take  back  patient 709n 

Papers,  probate  judge  to  file  and  preserve. .  714 

Prosecuting  attorney  to  attend  to  suits 718 

compensation 718 

Relatives'  right  to  keep  patient 705 

to  be  notified  of  deatn  of 710 

Selection  of  patients  when  asylum  full 711 

Superintendent  to  inform  probate  judge  of 

number  of  patients  in 702n 

Warrant  and  subposna  for  arrest,  etc 703 

to  take  patient  to 705 

Attacliment— 

Power  of  probate  judge  to  issue 539 

Property  exempt  from G.  C.  P.  5430 

Against  person  guilty  of  contempt  of  court.    543 
Against  executor  or  administrator  failing  to 

return  sale  bill 6047 

or  to  file  account 6178 

When  administrator  or  executor  may  file 
petition  in  error  to  reverse  order  dis- 
charging, etc C.  C.  P.  5563c 

AtfeMtatlon- 
OfwUls 5916 


INDBZ.  623 

Administration   of   estate,   when   probate 

judge  interested  as }  535 

Compensation  of,  of  assignee 6357 

amdayit  as  to 6357 

May  be  appointed  for  party  under  disability 

or  unknown  in  condemnation  cases. .  6441 

liay  represent  assignee's  creditors  at  meet- 
ing to  elect  trustees 6338 

Notice  to,  on  application  to  admit  lost  will 

to  probate 5945 

Probate  judge  or  deputy  not  to  act  as 534 

Anotton— 

Escheated  lands  to  be  sold  at 4183 

Assignee's  sale  must  be  at,  when 6350 

Executor's,  etc.,  sale  of  personal  property  at.  6076 

Anotloneer— 
No  allowance  to  assignee  for  expense  of  em- 
ploying, unless,  etc 6357n 

Auditor- 
Duties  of,  in  state  road  appeals 4628 

in  road  appeals  generally 22  4689, 4690 

in  county  ditch  appeals 4463 

concerning  disposition  of  escheated  lands.  4183-4 
concerning  property  of  unknown  decedent.  1227 

on  examination  of  county  treasurer 1129 

Probate  judge  to  report  fees  to,  when. 23  645, 1334 
Proceedings  on  complaint  against  for  neglect 

of  duties 1031 

Award— See  Arbitration 6093 

Of  appraisers  of  material  in  one-mile  pike 

cases 4783 

appeal  from  to  common  ^leas 4784 

Of  appraisers  of  material  m  two-mile  pike 

cases 4856 

Bank- 
Deposit  in,  affected  by  assignment 6335n 

Liability  of  trustee,  executor,  etc.,  for  loss 

of  money  deposited  in 5984n 

Unknown  banking  depositors  and  deposits, 

annual  report  to  probate  judge  of  .500,  7650-1 
who  are  to  be  deemed  unknown  deposit- 
on 510,  7650-2 


6M 

Btaik—OnUiiimBd. 

record  of  vncUved  Jhyoiito  to  be  ktpl 

by  probate  }adge {  7650-3 

iMB  for  making  mxA  veceid^  Immt  paid.  7flMi  i 
unknown  daponts  to  be  paid  into  eomtj 

treaaory 766(K5 

how  and  by  wh<Hn  tmch  deposha  may  be 

reelaimad 7«f(M 

penalty  for  bank's  refeaal  to  aontply  witli 

law 7888-7 

recovery  and  dispoeition  of  pemaihim  .  •  79&0~S 

who  may  sne  for 7(69-9 

duty  of  proBecating  attorney 766^-9 


When  to  be  published  before  marriage.  • . .  (1889 


Capability  of  as  to  inheritance.. 4174 

When  legitimated 4175 


Widow  and  childran  entiUedto 0068,9 

naAto 

Assessment  of,  compensation  for  property 

condemned  irrespective  of. .  .{i6414n,  6427 


Cliaritable,  when  valid 5915 

Debt,  bequest  of  to  executor  to  be  oonstnied 

as  a  specific  legacy 6068 

Definition 591911 

Land,  sale  of  to  pay,  when 6172 

Legatee  must  pay  back,  when 6021 

Specific,  exempt  from  sale  unless  required 

for  payment  of  debts B  5974, 5975, 6074 

to  witness  void,  when 5925 

how  delivered  to  legatee 6075 

when  paid  within  four  yean. 6128 

,  Who  may  make....  r 5014 

Slide- 

Widow  and  childvan  entitled  to 6068 

Bffl  ef  azoapttooe- 
Allowance  of,  stgning,  ele.    Code  of  OML 

Proceduze {aSdldfe^. 


moax.  625 

Bm  of  nMsK^nM^ConUnved, 

In  proceedings  on  aUowaaoe  of  ckuins  of  ex« 

6cntor»  etc {6101 

Bin  of  Itanui— 

To  be  filed  and  Terified  to  entitle  aflsignee  to 

extra  compenisation 6867 


Statistics  of  to  be  kept  by  probate  jndge. . .  6395 
Statistics  to  be  obtained  aantudly  by  assess- 
ors  6396 

Bttties  of  physicians  and  midwiyes 6896 

of  deigymen  and  sextons 6396 

of  pr^ate  jndge  as  to  blanks  for  statistics.  6397 
to  keep  record  and  transmit  abstract  to 

secrertaary  of  state <I398 

Original  entries  evidence  in  courts 6399 

BeS>rdB  open  to  inspection 6399 

"  Blaok  Lavs  "— 
Bepealed H  4008, 0967, 0988  [84  v.  84.] 

Board  of  sdneatton— 
Dulles  of  in  establishing  Joint  snb-dislricts. 

{{3980,3933 
in  dumg^ff  lines  of  snbnilistricts,  etc.    8946, 3948 
of  cleria  ol^  in  establiahing  joint  sub-dis- 
tricts  8940 

dissolution  of,  by  concurrent  acUon  of 

boards 3960 

To  recommend  appropriation  of  property 

for  school  houses  and  sdect  sites. . . .  2232 
Board  of  eaaaUsattOB— 
Proceedings  on  refusal  of  witness  to  a 


'i. 


or  answer  before 82804,2806 


AdminuiraHom  ^  siMa  ; 

Action  on  administration  bond 6209 

See  Anciifi8TttA<noK  ev  Ebtatbb. 

by  credkois. 6210 

legatee  or  distributee .{{6211,  6212 

succeeding  administiator^  etc 6214 

inwhateourte. 6216 

Ajdministrator's K6006,  6999, 6001, 6002, 6206 

additional  required,  when. .{{  6019a,  6160,  6161 


626  iNDsr. 

BanA—ContbMied. 

administrator  de  bonis  non i6019a 

forei^  administrator. {}  6169,  Q170 

special  administrator 6006 

with  the  will  annexed 6002 

Appeal 6408 

Appeal  of  executor's,  etc.,  claim  against  es- 
tate  886408,6101 

Distribatees  to  give  bond  to  executor,  etc., 

to  return  assets,  when 6189 

Executor's 5996 

additional|    executor  must  give,  when. 

886019a,  6150,6151 

conditions 5996 

creditor,  when  may  put  in  suit 6210 

legatee,  widow,  etc.,  may  put   in  suit, 

when 6211 

liable  on,  when  executor  is 6209 

in  what  courts  action  on,  may  be  brought.  6215 
not  required  when  so  provided  in  will. . .  5996 

when  required  nevertheless 5996 

residuary  legatee,  bond  of  when  executor  is.  5997 
not  to  discharge  lien  on  testator's  prop- 
erty unless 5998 

suit  on 88  6051, 6210-6216 

when  sells  more  land  than  necessary  for 

payment  of  debts. 6150 

where  to  be  filed 5999 

widow,  etc.,  may  put  in  suit,  when 6211 

Filed  in  court  taking  same 5999 

Foreign  executor,  etc.,  to  give  bond,  when.  6169 
to  give  further  bond  to  account  for  sur- 
plus when  he  sells  more  land  than 

necessary,  etc 6170 

refunding  bond  may  be  required  by  of 

heirs,  when 6131 

may  be  required  to  indemnify  sureties. . .  6132 
Heirs,  bond  of  to  creditor  for  pasnnent  of 

claim  not  due  in  four  years 6117 

action  on  such  bond 6117 

bond  of  for  rejection  of  claim  agunst  es- 
tate  6098 

Joint  or  several 5999 


niDBz.  627 

Bond^Cbfiftniial. 

New  bond,  when  required K6151,  6205 

removal  for  failure  to  give 6204,  6207 

Legatee's,  for  delivery  of  property  to. 6075 

payment  of  legacy  within  four  years 6128 

whea  executor  is  residuary  leeatee. 5997 

Sale  of  land,  to  account  for  surplus 6150 

additional  may  be  required 6151 

by  foreign  executor,  etc §§6169,  6170 

by  persons  interested  to  prevent  sale. . . .  6146 

Sureties,  bond  to  indemnify,  must  be  given, 

when 6208 

how  sureties  may  be  released 6204 

when  sureties  insufficient,  new  bond  may 

be  required 6205 

qualifications  of  sureties 5999 

Appeal: 

See  AppeaIi.    Appeal  Bond 6408 

In  road  cases. }§  4627, 4689,  4697 

removal  of  drifts 4575 

countv  ditch  case 4463 

township  ditch  case 4583 

AppropriaHon  of  property^  etc. : 

By  mterested  parties 2251 

For  appeal 2255 

by  guardian,  executor,  etc 2256 

Ajuignment  for  credUon : 
Action  on  to  compel  settlement  of  accounts.  6341 

Asswnee's 6335 

*  e£tect  of  failure  to  give 6336 

court  may  require  additional 6335 

New,  on  application  of  sureties 6339 

To  pay  costs  on  application  of  assignor  or 

creditor  to  reject  claim 6353 

To  secure  costs  of  suit  to  set  aside  fraudu- 
lent conveyance 6344 

Trustee's 6340 

effect  of  failure  to  give 6340 

Assignments  to  avoid  arrest: 

Commissioner  of  insolvents  to  give 6359 

Insolvent  when  applying  for  discharge  from. 

imprisonment  •....' 6366 


A28 

Bond— Cbniiniwf. 

Quardkmi  and  tnuteei : 
Additkukal,  by  goarrtian  oi  iaoiaie  penon, 

when. iie306,  6311, 6313 

Apoeal 6408 

when  not  re^nired 6408 

Foreign  ffuardiiuiof  foreisii  idioi  mnal  gm.  6315 

Non-resident  minor  warcU  of  gtiaixiian. 6^ 

Not  inyalid  for  informality 6262 

One  for  two  or  more  wards 6263 

Saleof  real  estate,  additional  befwe..H628^  6306  * 

Testam  entary 6268 

Testamentary,  when  not  required 6268 

Trustee  of  non-resident. 6327-^2 

of  non-resident  lonatic^  etc 6322 

when  wife  appointed,  of  idiot,  ele 6303 

MitceUaneom : 

County  commisdonen 844 

Ditch  appeal 84533,4463 

Drift,  removal  of 4575 

Inquest  of  lunacy  for  discharge  of  patient, 

when 709 

Inspector  of  provisions,  etc 4278 

ox  tobacco 4340 

Lisurance  company's  approved  by  probate 

judge 3685 

Legatee  to  give  refun^ng,  when 6128 

Levee,  construction  of. 2(4586, 4610 

Official  bonds,  duties  of  fM^bale  judge  as  to 

in  absence  of  prosecuting  attorney.. .  1276 
Municipal  officer,  lor  costs  on  complaint.. .  1782 
Partner,  surviving  to  give  on  taking  assets.  3169 

Probate  judge's*. 569 

Prosecunng  attorney's  approved  by  probate 

judse 1269 

mA  man,  ' 


Railroad  drain,  for  perfornance  of  work. . .  8345 

Record  of  kept  in  probate  oonrt 528 

Road  appeals {{4627,4688^4617 

See  Appbal  Bond. 

Sheriff,  coroner  or  constable)  when  liable  oa,    541, 9 

Snieties  on,  how  releaaed 6204 

quallftntioiis. 5989 
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BonA—OonHnued. 

Tobacco  inspector'B 24340 

warehouaeman's 433ft 

Trustee,  testamentary 5980 

when  not  required 5981 

when  required  notwithstanding  pro- 
visions of  will 5981 

probate  court  may  require  for  prior 

trusts  not  discharged,  when 5982 

removed  by  court  for  not  giving 5983 

separate  or  joint  may  be  taken ......  5984 

under  foreign  will 5988 

when  probate  court  appoints 5990 

appointed  by  foreign  court 5989 

of  non-resident 6327-2 

of  non-resident  lunatic 0322 

Bonds— 

Executors,  etc.,  and  guardians  to  invest,  in 

what ; J§6269,  6413 

Of  insolvent  debtor,  must  be  sold,  when  and 

how 6350 

Inventory  of  decedent's  estate,  to  contain 

particular  statement  of. 6035 

not  to  be  sold,  when 6074 

may  be  distributed  in  kind,  when 6189 

Becord  of  to  be  kept  by  probate  court  and 

what  to  contain .528 

Book  aoooimts— 

How  inventoried 6036 

Testimony  in  certain  cases {  5242  C.  0.  P. 


Commissioner  of  insolvents  to  keep,  what. .  6369 
Delivery  of  to  trustee  of  insolvent,  how  en- 
forced    6340 

Probate  court  to  keep,  what 528 

Widow  and  children  entitled  to,  what 6038 

Bounty  oases— 
Probate  court  to  administer  oaths  and  make 

certificates  in,  without  compenation.    548 

BovB'  Industrial  Boliool— 

Committal  and  discharge  of  youths  to 752 

Admission  of  youth  to  schools 753 

Admission  of  convicts  to  schools 754 
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Boys*  Indnitrlal  BtbiMr-OonUnued, 

May  be  committed  on  recommendation  of 

grand  jury {755 

Conveyance  to  school  of  sentenced  youth 

and  delivery  to  superintendent 756 

Transportation  expenses,  costs  of  commit- 
ment      759 

Brother-  .       ,       , 

Inheritance  of  real  and  personal  property 

by »  4168, 9, 4162, 3 

Burial  of  deoodent— 
Expenses  a  preferred  claim 6090 

BoslnesB— 
When  assignee  may  carry  on,  of  assignor. .  6350ft 

Oaaal— 
Appropriation  of  private  property  for 2232 

Oanctillnir— 
Revocation  of  will  by 5063 

Gandldato— 

For  justice,  contest  of  dection H572-^78 

See  Election. 

Oometery,  piil)llo— 
Appropriation  of  private  property  for. 

8  2232  and  J  3573  R  8. 
not  confined  to  land  within  the  corpora- 
tion   2232 

what  land  can  not  be  taken  for. 2232 

CerHflcato— 
Of  appointment  of  appraisers  of  decedent's 

real  property 6166 

to  be  returned,  with  appraisement 6156 

of  decedent's  personal  property 6030 

to  be  returned  with  mventory 6030. . 

Of  commissioner  to  arrested  debtor  under 

insolvent  laws 6367 

Of  probate  court  to  executor,  when  proceed- 
ings for  partition  commenced  and  de- 
ficiency of  assets  found 6173 

Of  court  to  arrested  debtor 6372 

di8char{|;e  of  applicant  on  commiaaioner'a 

certificate 6379 

effect  of  certificate  granted  by  court 6379 

Of  marriage H6388, 6890-1 
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Of  probate  court's  approval  binding  out 

ward {6293 

Of  medical  witness  in  inquest  of  lunacy .  {}  703, 740 

Of  naturalization  of  alien 628a 

Of  deposit  of  will  in  probate  court 5917 

Of  examiner  of  county  treasury 1129 

Of  auditor  when  assessment  not  paid  in  levee 

case 4611 

Of  tobacco  inspector 4338 

Osrtlfled  copy— 

Of  appointment  of  foreign  trustee 6969 

Of  foreign  will,  effect 6937 

Of  will  and  order  of  probate,  effect. .  .H  5931, 6932 
Of  order  of  probate  court  setting  aside  will 
to  be  filed  in  common  pleas  on  ap- 
peal  6935 

of  foreign  court  setting  aside  will  to  be 

filea,  in  what  probate  court 5967 

OhaUtiiges-See  Jury. 

In  condemnation  cases 6426 

In  road  appeals 4702 

In  county  ditch  cases 4466 

In  proceedings  against  municipal  officers. . .  1734 
Oliarse  upon  land— 

By  will,  not  deemed  a  revocation 5955 

devisees  take  subject  to H  5956, 6967n 

Dower  especially  assigned,  to  be 6164 

Oharlttoft- 
Bequest  to,  when  valid 5916 

CliatM  mortgage— 
When  to  be  filed  and  refiled.    6070n 

CUUL— See  HsiB,  Infant. 

Adoption  of K3137-3140 

Advancements  made  to ^4169-4172,  5962 

Apprenticeship  of 6293 

Bastard,  right  of  inheritance 4174  . 

legitimated,  when 4175 

Can  not  act  as  executor  until  of  age 6001 

Oan  not  be  separated  from  mother,  when  .p.  535 
Damages  for  death  by  wrongful  act.  .{26134-6135 
Descent  and  distribution  to A16Set§eq, 


J 
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Child— amMmied. 

Effect  of  birth  of,  alter  execution  of  will. 

H5959,  5961,  6976 
Entitled  to  be  present  at  making  of  appraise- 
ment  6034 

to  one  year's  allowance  for  support 6040 

to  what  personal  property  of  decedent. . .  6038-9 
to  fall  snare  of  testator's  estate,  when  ab- 
sent, bom  after  execution  of  will,  or 
erroneously  supposed  to  be  dead. . . .  5961 

contribution  m  such  case H5961,  5976 

Improvement  of  real  estate. 6313,  1-4 

Lease  of  real  estate 6308-6312 

Posthumous,  inherits 4179 

Right  to  contest  will 5933 

to  contest  supplied  record  of  will,  con- 
tinues, till,  etc 5952 

Rights  of,  under  foreign  will,  not  concluded 

until,  etc 5967 

Sale  of  real  estate 6306 

Takes  deceased  parents'  share  of  devise. . . .  597 
Vagrant   or  incorrigible,  sent  to  asylum, 

etc 3140a 

When   incompetent  to   testify.    Gode  of 

Civil  Procedure 5240 

Olilldron'B  Home- 
Vagrant  or  incorrigible  child  may  be  sent 

to 3140a 

dnclnnaM— 
Appropriation  of  property,  B.  of  A.,  must 

concur  in  resolution,  etc i!2235-2235a 

must  concur  as  to  service  of  notice  of 

resolution 2235 

Disposition  of  escheated  land  in. . .  .H4186,  4187 

aitatloa— 
Assignee  of,  to  give  baO  in  case  of  unsettled 

assignments 6345 

Executor  etc.,  of,  to  return  inventory 6047 

additionu  inventory 6061 

to  return  sale  bill 6087 

to  render  an  account 6178 

to  compel  settlement  of  insane  or  de- 
ceased guardian 6291 


INDBZ.  038 

OttotllML-GbnKntMri 

for  failure  to  return  sale  bill {0087 

to  render  account  of  inaolvent  estate.. .  6252 

to  compel  distribution 6195 

service  and  return 619&-7 

Officer  of  municipal  corporation  guilty  of 

misfeasance,  etc 1732 

Person  of,  to  attend  settlement  of  trustees, 

etc 6329 

Person  of,  suspected  of  concealing,  etc.,  as- 
sets of  estate 6053 

Person  of,  to  produce  papers  or  give  evi- 
dence relative  to  lost  record 528a 

Special  administrator  of,  to  deliver  over 

property  to  executor,  etc 6011 

Trustee  of,  of  non-resident  minor,  etc 6329 

Widow  or  widower  of,  to  make  election 

under  will 5963 

Will,  to  enforce  production  of  for  probate. 

H  5921-5023 
City- 
Appropriation  of  private  property  for. .  .2232  ei9eq. 
See  Appbopbiahon  of  Pbopebty. 

Devise  or  bequest  to»  when  valid *. .  5915 

Guardian  may  invest  in  bonds  of 6269 

Otky  Bolloltof^ 
To  be  furnished  with  copy  of  complaint 

against  municipal  officer 1732 

to  appear  on  behalf  of  complainant 1733 

Olatms.— See  Administrator's  and  Ezbcutor's  Claims, 

See  AssfGNMBNT  FOR  Gbbditors'  CUnmi. 
OlsfsyjnsB — 

May  solemnize  marriages,  how 6385 

How  may  obtain  license  to  solemnize  mar- 
riages.   See  Marrlaob 6386 

To  keep  registry  of  deaths,  etc 6396 

to  report  deaths  registered  to   probate 

judge,  when 6396 

penalty  for  neglect 6396 

Duties  of  on  sale  of  decedent's  personal 

property H6084,  6086 
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of  board  of  education  in  proceedingii  to 

establish  loint  Bub-district . . .  .{{3933,  3940 

of  deputy  clerk  of  probate  court &33 

can  not  practice  law - 534 

probate  judge  may  appoint 533 

probate  judse  may  perform  duties  of.. .    533 
of  common  pleas,  when  probate  judge  is 

interested. 535 

of  common  pleas,  on  appcAl 6410 

CUkUl— 
When  widow  and  children  entitled  to 6038 


What  widow  and  children  entitled  to 6038 

Codlofl— 

Definition 5913n 

Form 691611 

Stealing,  destrojdng  or  secreting,  how  pun- 
ished  R.  a  6859 

allegation  of  property  or  value  unneces- 
sary in  indictment R  8.  7284 

Will  construed  to  include K5013,  5967n 

When  will  revoked  by 5953 

OtiUateral  IBheritanoe  Tax— 

Oonuiilsslon'— 

Assignee's  or  trustee's 6357 

Executor's  or  administrator's 6188 

Power  of  probate  court  to  issue 539 

Probate  judge  to  receive  from  Governor.  532, 

To  take  deposition  of  witness  to  wilL 5946 

To  take  widow's  election  as  to  will 5965 

Oommlsiloiienh- 
Appointment  and  duties  in  relation  to  lost 

records 5286 

salary 5286 

term  of  office 5286 

Appointment  of  in  application  for  joint 

sub-district. 3938 

oath  and  duties  of 3939 

report  of 8941 

effect  of  report 8942 

To  report  as  to  railroad  ditches 8843 

In  contest  of  election  for  county  seat 3017 
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Oommiistoiiflfi—CiEMiMnKeti. 

When  special  master  to  be  appointed 25286 

Executor's,  etc.,  account  may  oe  referred  to 

special ^18^ 

OomndflsloiMrs  of  coimtF— 

Approval  of  bond 84* 

Bond,  amount  and  by  whom  approved.. ...    842 
Expenses,  etc..  approved  by  probate  judge.    897 

May  take  by  aevise D915n 

To  furnish  oooks  for  probate  court. 528 

To  apply  to  probate  court  to  appoint  ap- 
praisers of  material  in  one-mile  pixe 

cases 4782 

in  two-mile  pike  cases. 4854 

Vacancy  in  office,  when  and  by  whom  filled 

by  appointment ; 842 

When  and  now,  may  condemn  material  for 

road  purposes »  8036-304  <<«jg. 

Oommliilonon  of  liuHdveat«.-See  Administra- 
tors AND  ExBCUTORS {6224  et  8eq. 

Accounts  may  be  examined  on  oath  as  to. .  6403 
Appeal  may  be  taken  from  order  of  probate 

court  as  to 6407 

Application,  when  and  how  to  publish  no- 
tice of.... 6370 

Appointment  of  by  probate  court  of  each 

county 6359 

Bond  of 6369 

to  require  of  non-resident  applicant 6366 

of  resident  applicant,  when 6366 

may  sue  on  applicant  s  bond 6368 

mstribution  of  proceeds  of  recovery. .  6368 

Certificate,  granted  by 6367 

to  efiect  discharge  of  debtor 6379 

County  auditor  to  furnish  book  to,  for  rec- 
ord of  proceedings  before 6369 

Distribution  of  proceeds  of  recovery 6368 

Evidences  of  claim,  title,  etc.,  to  receive 

from  debtor 6361 

Examination  of  debtor  to  take  in  writing. .  6365 
Exempt  property,  to  decide  upon  value  of .  6361 
Fees  and  compensation 6382 


G36  INDSZ. 

Oommliirtonari  of  imolTant*— OmtimiAf. 
Master  commiflsioner,  when  may  perform 

duties  of. {6383 

Notice  of  applicant,  when  and  how  to  pub- 
lish  6370 

Oath  to  require  of  applicant. 6364 

form  of 6361 

may  administer  oaths 6380 

Office,  where  to  be  kept 6360 

Procedure  when  applicant  ftuls  to  file  peti- 
tion in  court. 6378 

Prosecutes  suits  on  claims  asngned 6362 

may  prosecute  and  defend  pending  suits 

of  debtor 6362 

Receives  assignment  of  debtor's  property. .  6362 

form  and  effect  of  such  assi^ment 6362 

Record  of  proceedings  open  to  mspection. . .  6369 

Removal  and  resignation 6360 

Report  of  to  court 6371 

Schedules  for  debtor,  when  to  make 6361 

Successor,  powers  and  duties  of 6360 

Term  of  office 68B9 

Transfers  by  debtor  alter  arrest,  void 6363 

Vacancy,  how  filled 6360 

OonunttniMit — 

Boys'  Industrial  School,  to H  752,  755 

Fugitive  from  other  state,  of 505,  7157 

Girls  of,  to  industrial  home «  769, 770 

Notice  of,  to  be  given  by  judge  or  magistrate, 

when 506,  7158 

Common  idoas  court— 

Appeals  to.    See  Appral 6407 

from  refusal  to  admit  will  to  probate 5934, 5 

Award  of  arbitrators!  effect  of  judgment  in 

common  pleas  on 6096 

Claim  of  executor,  etc.,  against  estate 6101 

Jurisdiction  in  action  asking  direction  of 

court  respecting  trust,  etc 6202 

account,  to  compel  filins  of  in  action  on 

assignee's  or  trusteed  bond 6341 

to  compel  foreign  executor,  etc.,  to  ac- 
count  ' 6131 
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Oonmon  pleat  oonit-CiDNKniiAi. 

to  review  settlement  of  goardian's  ac- 
count  }6289 

appropriation  of  property  by  municipal 

corporation 2236 

by  private  corporation,  when 6440, 7 

bond,  action  on  administration 6215 

on  assignee's  or  trustee's 6341 

boys'  industrial  school,  may  commit  to. .    763 
contest  of  election  of  probate  judge,  testi- 
mony certified  and  transmitted  to. . .  3000 
deliverer  of  propertv  in  action  by  trustee 

of  msolvent  debtor,  to  compel 6340, 1 

distribution,  to  enforce  order  of 6200 

foreign  executor,  etc.,  to  compel  to  ac- 

account 6131 

fraudulent  conveyance  to  set  aside. 22  6140,  6344 
girl  arrested  for  crime  recognised  to  ap- 
pear before 771 

injury  by  wrongful  death,  action  for 6134, 5 

liens  in  action  for  sale  of  real  estate  by 

executor,  etc.,  to  adjust 6146 

by  assignee 6351 

proceedings  by  creditors   against  heirs, 

etc.,  aJfter  settlement 86217, 6218 

to  condemn  unfinished  road  bed  of  rail- 
road  6447 

sale  of  land  by  executor. 6137 

and  recover  lands  fraudulently   con- 
veyed   6140 

by  guardian 526 

by  assignee  of  insolvent  debtor  to  ad- 
just liens 6361 

when  probate  judge  interested 22535,  6440 

Powers  and  duties  as  to  foreign  executors, 

etc 6130-3 

as  to  award  of  arbitrators 6095, 6 

Rules  of,  to  be  observed  by  probate  court  so 

far  as  applicable 637 

Special  term  for  trial  of  condemnation  case.  2239 
Iranscript  of  judgment  of  probate  court  de- 
livered to  clerk  of»  and  execution  is- 
sued on,  when 6058 


638  nn>iz. 

OomptniatUm.  gee  Fbk. 

Administrator's  and  executor's (6188 

effect  of,  provided  by  will 6188 

of  special  administrator 6009 

of  administrator,  etc.,  of  deceased  goar- 

dian 6291 

Appropriation  of  property  for  ditdi,  county, 

H44e9,  4472 

township 4539 

levee 4603 

municipal  corporation 2245 

pike,  one-mile  assessment.- 4783 

two-mile  assessment . .  4855 

private  corporation K6415,  6432 

roads 4627,4708 

Assignee's  or  trustee's 6357,  eSSOh 

Commissioner  of  insolvent  estate 6253 

in  assignments  to  avoid  arrest 6382 

for  restoration  of  lost  records 5586 

Examiner  of  county  treasury 1129 

Guardian's 6288 

Physician's  employed  to  attend  insane  per- 
son in  inurmary  or  jail 707 

Probate  judge's {546.    See  Fus. 

in  assignments  for  benefit  of  creditors. . . .  6358 

Trustee's «6333,6357 

Witnesses',  jurors', sheriff's,  coroner's,  etc.  6405 

OomiOalnt— 
Against  municipal  officer  guilty  of  miafeafr 

ance,  etc 1732 

county  auditor .-.  1031 

girl  leading  vicious  life,  etc 769 

or  charged  with  criminal  offense 774 

When  assets  of  estate  are  concealed,  embes- 

zled,etc 6063 

Oompoandlng  deMs,  ete.— 
By  executor,  etc 6073, 7 

Compromise— 

Of  desperate  claims  by  executor,  etc 6077-9 

by  assignee  of  insolvent  debtor. . .  K6350,  eS&Od 
Of  insane  widow's  dower  by  guardian 6307 
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CoaeeftUiig,  tmlMBaiiif  aiMto,  ete.— 
Proceedings  against  persons  suspected  of..  .{6063-9 
oonve^anoes  to  evade  proceedings  Toid.. .  6060 

examination  to  be  in  writing 6055-^ 

imprisonment  for  disobejdng  citation. . . .  6064 

juogment  of  conrt 6067 

lien  of  judgment 6067 

prosecuting  attorney  to  attend  to  judg- 
ment m  favor  ot  state 6060 

transcript  to  be  filed  in  common  pleas  and 

execution  issued 6068 

Oondenmatton  of  property- 
See  Appbopuation  of  Pbopbrtt. 

82232,2261,6414,6463 

Oondlttons— 

Construction  of,  in  wills 6967n 

OoBflniiattoB— 

Of  sale  of  real  estate  by  executor,  etc 6162 

by  assignee  of  insolvent  debtor 6360e 

by  guardian 6287 

Of  viewer's  or  reviewer's  report  in  road  ap- 
peals.   4693 

Consent— 

Of  parent  or  guardian  to  marriage  of  minor.  6384 

bow  given 6390 

Of  cremtors  of  insolvent  debtor  that  busi- 
ness be  carried  on  by  assignee 6360A 

Of  guardian,  etc.,  to  sale  of  land 6143 

Of  parents  to  adoption  of  child 3137 

Oonaorvator-' 

Powers  of  foreign,  of  idiot,  imbecile,  etc. . . .  0316 
Oonaolidatton— 

Of  appeals  in  county  ditch  cases 4474 

in  township  ditch  cases 4634 

in  removal  of  drifts 4676 

OonstaMe— 

Amercement  of,  guilty  of  misconduct.  .8641,  642 
Appointment  and  salary  in  Hamilton  and 

Cuyahoga  counties 633,  

Fees  of 6406 

To  attend  court,  serve  process,  etc 640 


640  INDEX.       . 

CoBstttattonal  prorlilons— 
As  to  eetablishment  of  probate  oouri,  p.  1 
jarifidiction  of  probate  court,  p.  1. 

appropriation  of  property |6414f» 

Cmiitniotton— 

Of  "living"  and  ''died"  ander  statutes  of 

distribution  and  descent 4178 

Of  term  "  will  "in  statute 601 3 

Of  words  in  will,  p. 6967» 

OoBstmctloii  of  win.    »6967n.,  5980.    See  Wills. 
Action  in  common  pleas  to  obtain 6202 

Oontonpt  of  oovrl— 

Power  of  probate  judge  to  puniah 538 

Panishment  for 543 

Contort.    See  Elections. 

Of  election  of  justice 572 

Of  election  of  probate  judge H  2997-3002 

Of  election  for  county  seat 3015 

oontestor's  notice  and  bond 3016 

publication  of  notice  and  appointment  of 
commissioner. 3017 

CoBtortofwUL     K5858-5866.      Code  of  Ciyil 
Procedure. 

Duty  of  judge  on  notice  oL 6936 

Of  foreign,  can  not  be  made  in  this  state. . .  6967 
Uncontested,  probate  after  two  years  bind- 

ing 6933 

saving  of  rights  of  infants,  insane  personSy 

etc 5933 

Of  supplied  record  of  will 5962 

limitation  and  saving  of  rights 5952 

Powers  of  executors,  etc.,  during 6019a 

Contingent  doMo— 
Against  insolvent  estate  of  decedent,  pro- 
visions for 86227,6228 

Contingent  dower.  See  Dower. 

Conttngont  romalndor.    Definition 5913fi 

Contraet- 
For  sale  of  real  estate  of  decedent,  how  en- 
forced  5800 

of  guardian  of  idiot,  etc 6313 
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QontXtkCIt— Continued. 

of  insolvent  debtor I6350d 

To  perform  labor  in  levee  case 4610 

railroad  ditch  case 3345 

Liability  of  estate  of  decedent  on  joint  con- 
tract   6102 

Oonferlbiitloii:— 

Among  heirs,  devisees*  etc.,  to  raise  portion 
of  child  reported  dead,  bom  after  ex- 
ecution of  will,  etc K  5961,  5976 

to  raise  portion  of  devisee  witness  to  will, 

when 5925 

when  devised  or  beqaeathed  property  ta- 
ken to  pay  debts 5973 

except  when  will  otherwise  provides. . .  5974 
portion  of  child,  born  after  execution  of 
will  or  supposed  to  be  dead,  subject 

to 5976 

if  any  liable  to  are  insolvent,  how  others 

to  make  up  defldencjr 5977 

such  cases  may  be  determined  in  a  single 

action 5978 

or  adjusted,  etc.,  upon  order  of  sale  to  pay 

debts 5979 

Among  heirs,  devisees,  etc.,  to  pay  claims 

after  settlement  of  estate 6218 

effect  of  provisions  of  will,  for 6218 

limitation  of  action  by  creditors 6218 

estate  of  any  heir,  etc.,  liable  after  his 

death 6219 

when  two  or  more  liable,  creditor  may 

proceed  against  all  in  one  action 6220 

effect  of  insolvency,  etc.,  of  heir  or  devi- 
see  6221 

liable  to  indemnify  others 6223 

how  indemnity  recovered 6223 

OoBTsyaaoe— See  Deed,  Fbaudulemt  Ck>NVBY- 
ANCB,  Gift,  Salb. 
To  hinder,  delay  or  defraud  creditors,  void.  6344 
To  avoid  proceedings  a^nst  persons  sus- 
pected of  concealmg,  etc.,  assets  of 

estate,  void 6060 

Of  real  estate  of  decedent,  sold  to  pay  debts.  6162 
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OoBTeyuiM— CbnlimietL 

By  arrested  debtor  after  arresty  void {6363 

On  judgment  for  epeciflc  performance  of  real 

contract 5801 

Will,  how  affected  by  conTeyance  of  testa- 
tor  K5954-5956 

0<Mkliig  uteniUa— 
Widow  and  chOdien  entitled  to 6038 

Copy— See  Cbbtifibd  Copy. 

Assignment  of  to  be  filed  in  court 6335 

Report  of  examiners  of  county  treasury  to 

be  recorded,  published,  etc 1129 

Willy  appeal  from  probate  court,  copy  of  the 
oraer  rejecting  will  sent  to  common 

pleas,  on 5935 

authenticated  oopy  of,  and  of  order  of 

probate  in  another  county,  effect  of. .  5932 

certified  copy  of  record  of,  effect  of 5931 

destroyed,  authenticated  copy  of,  may  be 

admitted  to  probate  or  record.  .H 5949-5952 

foreign  copy  of,  may  record  here 5937 

sale  of  lands,  oopy  of  will  to  be  exhibited 

to  court  on 6152 

Ooroner— 

Amercement  of 541 

Duties  of 540 

as  to  property  found  on  dead  persons.  1224, 1226 
Execution  from  probate  court,  when  to  be 

directed  to 544 

Fees 6405 

Corporation— 
Appropriation  of  property  by  municipal. 

li  223^-2261 

private 6414-6453 

Alignment  by 6335n 

can  not  give  preferences 6343n 

does  not  work  dissolution 6335i» 

How  stock  of  sold  by  executor,  etc 6080 

Ootts- 

AdrninittrcUion  ofeaialn: 

Accounts,  notice  of  filing 6402 

in  action  for  not  filing 6213 
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Action  for  wrongfally  cansing  death,  de- 
ducted from  damages . .,. {6135 

Bond,  to  pay  costs  of  contesting  claim 6098 

to  pay  debts  and  prevent  sale 6146 

amount  of  recovery  in  action  on  adminis- 
tration bond  for  not  filing  account. . .  6213 

when  defendant  to  recover  costs 6213 

Claim  rejected  at  instance  of  heir  or  cred- 
itor  6098 

Distribution  in  action  to  enforce  order  of. 

H  6197, 6198 
Insolvent  estate^  on  appeal  from  commis- 
sioner's rejection  of  claim 6230 

on  reference  of  disallowed  claim 6242 

Inventory,  hearing  exceptions  to 6024 

Liability  of  executors,  etc.,  for 6106 

Preferred  claim 6090 

Reference  of  claim 6096 

of  insolvent  estate 6242 

Sale  of  real  estate,  application  of  money  to 

pay 6165 

must  be  set  out  in  petition  for 6141 

bond  to  pay,  and  prevent  sale 6146 

when  order  of  sale  objected  to 6153 

Security  for,  when  executors,  etc.,  not  re- 
quired to  give.    Gode  Civ.  Procedure.  5340 
Surety  of  executor,  etc,  applying  for  re- 
lease  6204 

Apppropriation  of  property : 

See  Ditch  Appeals,  Road  Appeals,  etc.,«^a« 

By  municipal  corporations {{  2249-2254 

By  private  corporations. 

»  6430,  6433,  6440,  6451,  6446 

new  trial,  who  to  pay  costs  of 6436 

unfinished  road  bed,  costs  in  proceed- 
ings to  appropriate 6446 

view  of  property,  exi)ense  of  taking 

taxed  in  bill  of 6429 

when  costs  may  be  apportioned 6452 

when  action  may  be  brought  against 
corporation  for 6435 
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Ooito— Cbnlmued. 
Assignment  for  credUon : 

AcoonntB,  of  notice  of  filing {6402 

Fraudulent  conveyance,  in  action  to  set 

aside 6344 

Beiected  claim,  suit  on 6352 

Release  of  arrested  debtor,  proceedings  for.  6377 
When  claim  disallowed  on  application  of  as- 
signor or  creditor 6353 

Guardian  and  ivdrd : 
Guardianship,  letters  of,  cost  of  issuing,  how 

Uxed 6263 

Tax  title  of  ward,  guardian  tendering  release 

of,  provision  as  to  costs • .  6294 

MtucellaneouB : 
Bojs'  Industrial  School,  of  commitment  to.    759 

Criminal  procedure 6470 

bail  for  costs  and  judgment  thereon 6471 

paid  into  county  treasury 548 

on  violation  of  conditional  pardon . . .  532,  

Ditch,  appeal,  county 84470-3,  4506 

township 4541 

railroad 3346 

Drift,  removal  of 4681 

Election  of  justice  of  peace,  contest 578 

of  probate  judge 3002 

•  Girls  Industrial  Home,  commitment  to 771 

Incjuest  of  lunacy H719,    748 

Joint  sub-district,  security  for 3935 

judgment  on  report  agamst  establishment 

of 8943 

for  establishment  of 3945 

Levee,  construction  of,  etc {{4604,  4613 

Municipal  officer,  complaint  against 1736 

security  tot  costs  to  be  f  umisned  by  plain- 
tiff  1732 

Railroad  ditch  case 3346 

Records,  of  restoring  lost  or  destroyed,  how 

paid S2Se 

on  reference  to  special  master 5285 

Road,  appeal ii4629,  4630 

how  taxed 4705 

judgment  for,  how  rendered 4706 
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Cklili— CbfiMniied. 

Security   for   on   complaint  of   manicipal 

officer }  1732 

in  proceedings  to  establish  joint  sub-dis- 
trict   3936 

Unclaimed,  probate  judge,  etc.,  to  make  list, 

when,  and  post  in  office 1339 

how  disposed  of. 1340 

Ooimcll— 
Concurrence   of   two-thirds   necessary   for 

condemnation  of  property 2234 

Proceedings  on  complaint  i^^ainst  members 

guilty  of  miBfeaflanoe,.etc K 1732-1736 

Oonnter  olaim— 
To  be  set  forth  in  affidavit  to  claim  against 

insolyent  estate 6354 

Oounty— 
Authenticated  copy  of  will  filed  in  other, 

effect 5937 

Devise  or  bequest  to,  when  valid 5915 

Guardian  may  invest  in  bonds  of 6269 

Where  actions  against  executor,  etc.,  guar- 
dian and  trustee  may  be  brought, 
Code  of  Civil  Procedure 5031 

County  auditor— See  Auditob. 

County  crnnmlMl oners— See  Commissionibs. 

County  ditoH  appeals-See  Appeal §  4463,  el  aeq. 

County  Inflmiary— See  Infirmary. 

County  road  appeals-See  Appeal J  4689,  et  fieq. 

County  seat-Contest  of  election  as  to 3015 

Contestor's  notice  and  undertaking 3016 

PubUcation  of  notice  and  appointment  of 

commissioner 3017  * 

County  treasury— 
Appointment  of  examiners  of  by  probate 

judge 1129 

their  qualifications,  duties  and  fees 1129 

duty  of  county  auditor 1129 

when  auditor  of  state  may  appoint  ex- 
aminer of. 1129 

duty  of  such  examiner 1129 

penalty  for  violation  of  law 1129 
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Accountanta  to  certify  as  to  condition  of 

city  and  sdiool  funde 1 1129n 

Oourt— See  Common  Plbab,  JuancB  of   the  Peace, 

PbOBATB     CoUBT,     SuPBBIOB     GoUBT,     lN80Ii- 

vBNcnr  Court. 

Court  House—  ,  ,  ,         .    , 

Plana,  etc.,  of,  approved  by  probate  judge, 

RS 797 

CJow—  - 

Widow  and  children  entitled  to,  or  what 

else 6038 

Credit-  .       ,       , 

Given  by  executor,  etc.,  in  sales  of  personal 

property 6081, 2 

Credits— 
To  be  returned  in  inventory  and  adminis- 
tered.   »6996,  6006 

Creditors.— 

AdminittraHon  of  ettates : 
Bond,  court  may  authorize  suit  on  bond  of 

executor 6212 

when  cieditor  may  sue  on 6210 

Desperate  claims  may  be  filed  for  benefit  of.  6077 
Direction  of  court  may  be  asked  respecting 

estate 6202 

Distribution  may  comi>el,  when 6195 

Disallowed  claims,   when   rait  on   to  be 

brought  against  administrator 6241 

Insolvent  estate  of  decedent,  creditors  of 
barred  from  recovering  if  claim  not 

presented 6247 

when  estate  is  declared  probably  insol- 
vent, creditors  have  six  months  to 

present  claims 6239 

Inventory,  may  be  present  at  taking 6034 

may  compel  filing  of 6047 

lien  on  personal  property  when  not  af- 
fected  6091 

Limitation  of  action  by 6113 

as  to  claims  accruing  after  four  years. ....  6113 

assets  received  after  four  ^ears 6114 

when  administrator  dedonunon  appointed.  6120 


INDBX.  B47 

Oredtton— Cbnfimied. 

extontion  of  limitation 26121 

claims  not  due  in  four  yean 6116 

on  rejected  claim 6097-8 

See  Limitation  of  Actions. 
Ftoceedings  on  complaint  against  person 

suspected  of  concealing  assets 6063-9 

Fl!0oeeding8  against  heirs,  etc.,  after  settle- 
ment   : i6217,€t8eq, 

Sefond,  not  compellable  to  when  debt  pre- 
sented to  executor,  etc.,  after  one  year.  6111 
Beqnisition  on  executor,  etc.,  to  reject  claim.  6098 

When  to  be  paid  pro  roto 6090 

When  entitled  to  administration. . .  .^6005,  6013 
When  may  be  paid  before  debt  due . .    6104,  61 1 5 
When  executor,  etc.,  liable  to  suit  of  cred- 
itor  6108 

When  may  sue  on  administration  bond. . . .  6210 
Asngnmentfor  creditors: 
Assignments  preferring,  inure  to  the  bene- 
fit of  all. 6343 

to  hinder,  delay  and  defraud,  void 6344 

Limitation  of  time  for  filing  claims 6352 

of  action  on  rejected  claim 6352 

May  carry  on  assignor's  business,  when. . . .  6350A 
Parties,  not  necessary,  in  action  against  as- 

sifi:nee ' 6335n 

Removal  of  assignee  on  application  of 6336 

CMmlnal  »rooodiu«— 

Amendment  of  information 6458 

Appearance  of  accused 6467 

Charges  to  be  distinctly  read  to  accused. . . .  6459 
Common  pleas,  provisions  of  to  eovem,  etc.  6472 
Compensation  ot  probate  judge,  now  paid..  6470 
Continuance,  when  amendment  material. . .  6458 
Costs   and  fines  to   be   paid  into   county 

treasury 6470 

how  collected 6470 

prosecutor  may  be  required  to  give  bail 

for 6471 

when  prosecutor  liable  for 6471 

when  court  to  render  judgment  against 
prosecutor  for. 6471 
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CMmlnal  vrooadnx*— Omeintud. 

Counties  in  which  probate  jadge  has  joro- 

diction 16454 

Diflcharge  of  prisoner,  proceedings  for 7165 

when  prisoner  insane  or  idiot 7166 

Error^  proceedings  in R.  S.,  {  7356,  ei  $eg. 

Funtives  from  justice^  arrest  of 7156-^ 

IncSctmeut  by  grand  jurv  not  required 6455 

Information  to  be  filed  oy  prosecuting  at- 
torney   6455 

shall  not  oe  quashed  for  error  in  original 

examination 6456 

may  be  amended 6458 

Jurisdiction  of  probate  court  in  certain  coun- 
ties   6454 

Jury  may  be  demanded  by  defendant,  when.  6465 

how  drawn  and  summoned. 6466 

Misdemeanors,  counties  in  which  probate 

court  has  jurisdiction  of 6454 

Pardon,  duties  of  probate  judge  on  violation 

of  conditional 532,  

Pleas  to  be  entered  by  defendant 6460 

may  be  oral,  but  must  be  entered  on  rec- 
ord  6461 

its  form  and  effect 6461 

of  not  guilty  to  be  entered,  when 6463 

evidence  under 6462 

Prosecuting  attorney  to  file  information . . .  6455 
may  require  prosecutor  to  indorse  infor- 
mation for  costs 6471 

on  violation  of  conditional  pardon. . .  532, 

Prosecutor  may  be  required  to  indorse  in- 
formation for  costs 6471 

when  liable  for  costs 6471 

when  judgment  to  be  rendered  against 

for  costs 6471 

Recognizance  of  accused {{  6457,  7161  R.  S. 

how  taken  and  returned 6467 

commitment  to  jail  of  witness  refusing  to 

give 27153R.S. 

dischaige,  proceedings  to,  in .  508,  7169 

deposit  of  and  dischaige 508,  7170 
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CMmlnal  prooedure— Om/imieti. 

Termsy  court  to  hold  monthly,  commendiig 

when 20408 

how  county  commissioners  may  fix 6468 

Trial  of  accused,  when 6469 

by  judge,  when  jury  not  demanded 6464 

Warrant  for  arrest  of  defendant  to  be  issued 

by  probate  judge 6457 

Orlmlaal  record- 
To  be  kept  by  probate  judge  and  what  to 

contain 528 

OroiMh- 

Assets  in  hands  of  executor,  etc '6026 

Purchaser  may  enter  premises  to  gather. . .  6027 
8ale  of,  what  may  be  deferred 6074 

Orots-petttlon— 
Of  creditor  in  action  to  set  aside  fraudulent 

conveyance 6344 

Of  defendant  in  action  for  sale  of  land 6149f» 

Curtesy— 
Estate  by,  abolished 4176n 

Cnstody— 

Of  files,  etc.,  of  probate  court 533 

Or  minor,  by  guardian  of  person  and  estate.  6264 

Ovyahoga  eoimty— 
Appointment  of  constables  by  probate  judge   533 

Insolvency,  Court  of 636 

Probate  judge,  compensation 536 


For  appropriation  of  property 6414n 

ditcn,  county 4469 

township 4539 

levee J§  4688, 4691-2, 4603 

municipal  corporation 2245 

pike,  one-mile  assessment 4783 

two-mile  assessment {{  4865, 4834 

private  corporation .* 6432 

roads,  county,  state  and  township. 

ig  4627, 4703,  4699 

For  death  by  wrongful  act 6135n 

refusal  to  produce  will 6924 

unfaithful  adminislTation 6209 
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Dead  body- 
Disposition  of  property  found  on. . .  .B  1224rl228 

DMf  ptrsoB— 
May  make  a  will G914n 

Death- 
Action  for  injury  by  wronsfal 6134 

for  whose  benefit  and  oy  whom  to  be 

brought '. 6135 

limit  and  distribution  of  damages 6135 

limitation  of  action .K6135,  6134a 

power  of  executor,  etc.,  to  settle  amount 

to  be  paid 6135 

when  death  caused  by  wrongful  act  in 

another  state  or  country 6134a 

Assignee's,  court  must  appoint  trustee. 6337 

legal  representative  must  settle  account. .  6341 
Executor'is  or  administrator's,  when  and  by 

whom  final  account  may  be  renderea.  6175a 
of  sole  executor,  administration  with  will 

annexed,  to  be  granted 6003 

of  estate  directed  or  devised  to  be  sold.  5980 
when  there  are  two  or  more  executors.  5880 
Guardian's,  executor,  etc.,  to  settle  account.  6291 
Surety's  of  non-resident  on  bond  of  execu- 
tor, etc.,  released 6204 

Trustee's,  of  non-resident  executor,  etc.,  to 

render  final  account 6330 

Ward's  to  terminate  lease,  unless,  etc 6301 

of  one  of  several  wards,  eflect 6301 

lien  of  tenant  for  improvements 6301 

of  imbecile  ward  to  terminate  lease,  un- 
less, etc 6308 

lien  ot  tenant  for  improvements 6308 

Record  of  deaths  to  be  kept  by  probate 

judge 6395 

statistics  to  be  obtained  bv  assessors.. . . .  6396 
duties  of  physicians  and  clergymen 6396 

DecedenVs  estate.-8ee  Adhinistbation  of  Estatu. 

Decision.— See  Judgment. 

DeoUnatLon— 

By  widow  or  next  of  kin,  of  adndnistrar 

tion 6006 

By  trustee  of  insolvent  estate , . . . .  6340 
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Decree  -Soo  Judombnt. 
Deed- 
Assignment  for  creditors 26336n 

Assignee's,  of  insolvent  debtor 6350 

County  auditor's,  on  sale  of  escheated  lands.  4164 
Executor's  or  administrator's,  under  power 

of  will 6980 

under  order  of  court  to  sell  land 6162 

when    survivor   purchases    partnership 

property 3170 

on  completion  of   decedent's  real   con- 
tract  5801 

guardian's,  on  sale  of  ward's  land 6287 

releasing  insane  widow's  dower 6307 

releasing  ward's  tax  title 6294 

Testator's,  affects  will  how H  5955^5957 

Trustee's,  for  non-resident  minor,  etc 6223 

Deed  of  glit— 
Order  of  descent  of  real  estate,  where  title 

came  by K4168,  4160 

Defense— 

Of  infant  by  guardian  ad  litem 6269n 

Of  insane  person  by  guardian 6209n 

In  action  on  administration  bond  for  not 

filing  account 6213 

Definition — 

"Bequest" 5913n 

Codicil 6913n 

Contingent  remainder.. 5913n 

"Devise" 5913n 

Eminent  domain 6414n 

Executory  devise 5913n 

Idiot 720  . 

"  Imbecile  " 6302 

"Insane" 720 

Legacy 5913n 

Levee 4596 

Lunatic 720 

"  Needy  circumstances  " 720 

Residuary  l^tee — 5913n 

Vested  remainder 5913n 
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Dvpoilt— 
Of  amount  of  verdict  in  appropriation  pro- 
ceedings entitles  corporation  to  pos- 
session •  •••••••••••••••••••••••••••  "X^^SS 

Of  will  with  probate  judge.    See  Will. 

» 6917-5920 

Unclaimed  bank,  disposition  of,  etc. .{  7660-1  et  teq. 

Deposition— 

8ee  Code  of  Civil  Procedure JJ5262-6287 

On  trial  in  probate  court 6404 

Probate  judge  may  take 626 

Depntv  dsilk— 

Probate  judge  may  appoint 633 

may  take  security  from 633 

may  perform  duties  of 633 

Oath  and  powers  of 633 

Can  not  practice  law 634 

nor  prepare  pleadings,  etc 634 

nor  make  out  accounts  or  records,  etc.. . .  634 
but  must  finish  business  commenced  by 

him 534 

Deputy  Bbsrlff— 

Duties  of WO 

Descent  and  dlstrlbutton.  statute  of- 

Advancements,  how  treated 4l«* 

where  greater  or  less  than  heir's  share .. .  4170 

where  wholly  real  or  personal 4171 

when  value  of  expressed  in  deed 4172 

Aliens  and  heirs  of  may  inherit 4173 

Bastards  may  inherit  and  transmit  in  herit- 

ance 4174 

Curtesy,  estate  by  abolished 4170fi 

Dower 4J^ 

Escheated  estates,  rules  as  to : 4180 

to  be  sold  by  county  auditor 4183 

appraisal,  terms  of  sale  and  deed. 4184 

disposition  of  proceeds 4186 

in  Cincinnati 4186 

when  revert  to  State 4187 

Heir  at  law,  how  designated 4182 

-  Illegitimate  child,  when  deemed  legitimate.  4176 

Permanent  leaseholds,  how  descend 4181 

Personal  estate,  distribution  of 4163 
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Deioant  and  Olitrllmlloii,  flmtnte  ot—OonHnued. 

widow  or  widower  entitled  to  what {4176 

Posthumous  child  of  intestate  to  inherit. . .  4179 
Real  estate,  order  of  descent  where  title 
came  by  descent,  devise  or  deed  of 

gift 4168 

where  title  came  by  purchase. 4169 

when  to  pass  to  husband  or  Mrife  and 

when  to  next  of  kin  of  intestate 4160 

when  to  children  of  former  husband  or 

wife 4161 

Beal  and  personal  estate,  when  to  descend 

to  children  of  intestate  and  how 4164 

when  all  descendants  of  equal  d^ree  of 

consanguinity 4166 

when  there  are  uving  both  children  and 

heirs  of  deceased  children 4166 

extent  of  application  of  such  provision.  4167 
of  estate  which  came  from  former  hus- 
band or  wife 4162 

Widow  or  widower  entitled  to  what  amount 

of  personalty 4176 

of  realty 4188 

DeaorlptUm— 

Of  dead  body  and  property  found  thereon. .  1224 

Design  attng  helr-ai-law— 
By  declaration  in  court 4182 

Z^esperate  lOatma- 

Disposition  of,  of  decedent's  estate. .  .{{6077-6079 
oi  insolvent  debtor : . .  6360 

Destroyed  reoords-How  restored 628a 

See  Rboords,  Will {{694^-6962 

judge  to  make  rules  as  to  testimony  and 

appoint  commissioner 6286 

costs  of  restoring,  how  paid 628c 

forms {  628a,  et  9eq. 

rules  of  Hamilton  county  probate  court 

in  rolation  to 6286 

Destroyed  win- 
New  record  or  probate  of {{6949-6962 
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DevlM  of  land- 
See  Dbvibbs;  Will. 

Action  to  obtain  oonstraction. 26202 

Char^  upoA  not  revocatioiL 5055 

Charitable,  when  valid 6915 

Debts  of  decedent,  deyise  eubject  to. 

»5972-9,  6217,  6223 
Descent  of  land  of  intestate  that  came  by. 

K  4158,  4160 

Forfeited  by  neglect  to  probate  will 6943 

How  land  that  came  by  passes {{4168,  4160 

Lapses,  when 5971 

Title  to  in  other  county,  how  perfected  ....  6932 

To  witness,  void,  when 5926 

To  whom  may  be  made 226914,  5915 

What  passes  by 5970 

Who  may  make 6914 


Assets  of  estate  of  decedent  embeazled,  pro- 

'        ceedings  by 6053 

Bond,  may  be  party  to  or  may  bring  suit 

on 6216 

when  may  give  to  cr^itor  of  estate  for 
payment  of  claim  accruing  after  four 

years 61 16 

Charged  by  will  with  payment  of  debt  or 

legacy,  effect 6218 

takes  land  subiect  to  charge 5966 

Claims  may  be  filed  in  court  for  benefit  of.  6077 
Complaint  against  person  suspected  of  con- 
cealing assets,  etc 6063 

Contribution  by  to  raise  portion,  for  absent 

or  posthumous  child K  5961,  6976 

when  not  required  to  contribute 5961 

to  raise  portion  of  devisee,  witness  to  will, 

when 5926 

.  when  devised  property  taken  to  pay  debte.  5973 

unless  will  otherwise  provides 5974 

in  case  of  insolvency,  etc 6977 

to  pay  claims  after  settlement  of  estate. 

22  6218-6223 
Death  of,  before  testator,  effect 6971 
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Executor,  etc.,  foreign  rights  of  devisee  as 

to 86133 

Liability  of  after  settlement  of  estate  by  ex- 
ecutor, etc 8S  6217-6223 

Neglect  to  probate  will  in  three  years,  effect  5943 
Notice  to,  ol  hearing  of  executor's,  etc.,  claim 

against  estate 6100 

Party  in  action  to  contest  will.     Code  0.  P.  5859 

for  sale  of  land 6142 

to  complete  contract  for 5800 

on  administration  bond 6215 

Besiduary,  takes  deceased  child's  share  of 

recu  estate,  when 5971 

Revivor  of  action  against.    Code  C.  P 5156 

Service  upon  unknown.     Id 5053 

Specific  performance  by 5802 

against,  on  decedent's  agreement  to  con- 
vey land 5954 

Testify,   parties  shall  not,  when   adverse 

party  claims  as,  etc.    Code  C.  P 5242 

as  vendee  or  assignee  of 5241 

Title  of,  to  land,  may  be  ordered  sold 6148 

When  probate  judge  is  interested  as,  effect.    535 

Who  may  be K5914,  5915 

Witness  towill,effeet 5925 

UaabilltleB- 
Appropriation  proceedings,  appointment  of 

attorney  for  persons  under 6441 

Saving  of  riehts  of  persons  in  contest  of  will.  5933 

of  supplied  record  of  will 5952 

as  to  record  of  foreign  will 5967 

in  proceedings  by  creditors  against  heirs, 
etc.,  after  settlement  of  estate 6218 

DiHJlowanoe— 

Of  claim  against  decedent's  estate « . .  6097 

limitation  of  action  after 6097 

when  claim  disallowed  at  instance  of  heir 

or  creditor 6098 

Of  claim  against  insolvent  debtor,  to  be  in- 
dorsed, etc 6352 

limitation  of  action,  after 6352 
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DtoaltowaBo*— Ooneintiaf. 

when  claim  disallowed  at  instance  of  as- 
signor or  creditor. {0353 

Disoharge— 

Of  debt  in  will  against  executor,  effect 0068 

naming  a  person  executor  does  not  oper- 
ate as 6069 

final  dischai^e.  how  executor  or  adminin- 

trator  to  obtain 6190 

Of  arrested  insolvent  debtor,  effect 6379 

Of  surety  on  administration  bond 6204 

on  bond  of  assignee  or  trustee  of  insolv- 
ent debtor 6339 

Of  prisoner  in  lail,  proceedings  for.  .{§7165-7170 

notice  to  probate  judge 7165 

when  prisoner  insane  or  idiot 7166 

DUoount— 

Of  debt  against  decedent's  estate,  paid  be- 
fore due 6115 

DtflULterestod  perwma.    Appraisers  must  be. . .  6155 

Arbitrators  must  be 6093 

Dlsimiad  datms— 
See  Administbation  of  Eotatsb.     GEatnu. 

Assignment  fob  Cbsditobs,  Id, 
Limitation  of  action  on,  by  creditor  of  deced- 
ent  {{6097,6241 

of  insolvent  debtor 6352 

DlstrUnitee.    See  Dbvisbb,  Lboateb. 
To  give  indemnifying  bond  to  executor,  etc., 

when : 6189 

When  may  sue  on  administration  bond. . . .  6211 

form  of  petition 6211 

Distrilratlon-' 
See  Administbation  of  Estatbb,  DtOrihuiian, 

Insolvent,  arrested,  distribution  of  effects  of. 

{{6368,6378 

Insolvent  estate  of  decedent {{6235,  6244, 6245 

allowance  of  appeal  not  to  disturb 6332 

Insolvent  debtor^s  estate {{  6335n,  6366 

Non-resident  decedent  interested  in  busi- 
ness here 6013 
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Dlftrlliiittoik—  ConHfMted. 
Notes,  stocks,  etc.,  may  be  distributed  in 

kind 86189 

Order  of — see  Dbbcbnt  and  Distribution  . . .  4163 

bow  enforced 226196, 6200 

Sale  of  land  by  executor,  etc.,  of  money  aris- 
ing from 86145,6166 

IHteh- 

County  ditcb  appeals 2  4463  et  teq, 

Townsbip  ditch  appeals — see  Appeal.  . .  .4533  et  seg. 

Railroad  ditcb 3342 

how  enforced 3343 

probate  judge  may  let  the  work  for 3344 

sale  of  tine  work,  etc 3346 

fees,  etc 3346 

DlTldMBdl—    ' 

Declaring  and  payment  of  by  assignee  of  in- 

Bofvent  debtor .  K6356, 6229, 6235, 6244, 6249 
when  report  of  payment,  etc.,  to  be 

made 6356 

of  claim  of  surety  jointly  liable  with  as- 
signor  6354 

I>ockiU  kept  by  proliafte  Judge- 
Administration  528 

Civil 528 

Execution 528 

Guardian's 528 

Domloll*- 

Place  of  probate  of  will 5929n 

Dower- 
Administrator's  and  executor's  sale  of  land, 

assignment  of 6155 

bv  metes  and  bound* 6155 

of  rents  and  profits 6155 

on  sale  of  equitable  interest  in  land 6166 

Assignment  of  by  heir  or  guardian  to  be  a^ 

proved  by  probate  judj^e.    Code  C.  P.  5707 
AoEdgnee's  sale  free  of  contingent  right  of 

husband  or  wife K  6350/,  6351 

answer  of  husband  or  wife  to  be  endowed 

out  of  proceeds 6360/ 
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Dowtr-'ODiiHfiuecL 

when  wife  has  executed  a  mortgage  jointly 
with  her  hushand,  or  husband  has  exe- 
cuted it  for  purchase  price {6350$^ 

Barred,  how K  4188n,  4189,  4192,  5964 

of  insane  woman.    Code  Civil  Procedure.  5725 
Charge  on  land,  when  speciaJly  assigned. . .  6164 

Conveyance  in  lieu  of,  effect 4189 

of  defective  conveyance 4190 

effect  of  eviction  from  premises 4191 

Election  of  widow  or  widower  to  take,  or 

take  under  will K5963-5966 

Guardian's  sale  of  land,  of  contingent  right 

of  wife  of  in  the  same  ward (*»306 

of  dower  of  insane  person i\307 

Insane  woman,  proceedings  to  discharge 

land  of  dower  of.  Code  Civ.  Pro .  .$  5722  et  seg. 
Of  what  estates  a  widow  or  widower  en- 
dowed.     4188 

Table  for  estimating  value  of 6166n 

Waste,  forfeits 4194 

When  lands  are  given  up,  fraud,  etc 4193 

Drain— See  Ditch { 4463 et 007.,  i45l2SH9eq. 

Appropriation  of  land  for 2232 

Railroad i  3342  et  Beg, 

Dttft,  removal  of— See  Appeal H  4575-4581 

DruSkard— 

Appointment  of  guardian  for 6317 

notice  to  be  served  on  party,  etc 6318 

sale  thereafter  invalid 6318 

when  guardianship  shall  terminate 6319 

appeal  from  appointment 6407 

Can  not  make  will  unless 5914!R 

Guardian  may  borrow  money  and  mortgage 

real  estate 6301<fr-€ 

Dnmkeiuiest— 

Removal  of  guardian  for 6272 

of  executor  or  administrator 0017 

]>iimb  person- 
May  make  a  will 6914 

Bdncation — 
Of  ward,  when  guardian  controls.  .6255, 6264, 6209 
when  father  controls 6264 
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Bduoatloa— Omlinued. 

when  mother  controls •  • . .  .{0264 

sale  of  property  to  provide 6280 

lease  of  property  to  provide 6296 

EleotlOB— 

Contest  ofy  of  probate  judge,  on  ap]>eal 2997 

justice  to  issue  snbi>oenas  for  witnesses.  2998 

penalty  for  disobeyine  writ 2999 

testimony  to  be  oertined  and  transmit- 
ted to  common  pleas 3000 

either  party  may  introduce  testimony, 

etc 8001 

when  court  to  hear  case  and  how  costs 

adjudged 3002 

of  election  of  justice 572 

costs 578 

election  not  to  be  set  aside  for  illegal 

votes  cast,  when 576 

evidence 575 

jury  of  three  selected  by  probate  judge.    573 
justice  to  preside  in  absence  of  probate 

judge 677 

notice  of  contest 572 

to  electors  to  fill  vacancy 575 

of  election  for  county  seat K  3015-3017 

Fees  of  probate  judge  at 2965 

Insolvents,  election  of  trustees  of 6338 

Of  real  estate  assessors,  probate  judge  to  aid 

in  openinK  returns 2786 

Time  of  election  of  probate  jndge 534, 

Election  hf  widow  or  widower— 

To  take  under  will,  or  take  dower 5963-6 

See  Widow. 

Eminent  domain—  See  Appbopbiation  of  Pbop- 

KRTY i2232etieq.f  iOAli  etieq, 

EmbSBdemen^— 
Of  assets,  etc.,  of  estate,  proceedings  in  case 

of 6053-9 

appeal  from,  order  of  probate  court  in ... .  6407 
Bm1il«ment»~ 
Are  assets  of  estate-Hsee  Cbofs 6026 
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Bzaiiiln«ttoii.~OmMiMMd. 
Of  person  suspected  of  concealing,  etc., 

sets  of  estate }606a-7 

Of  witnesses  to  will..... 6926 

form  of k...  5926n 

Of  witnesses  on  exceptions  to  inventory. . .  6024 

Of  county  treasury  to  be  apx>ointed  by  pro- 
bate judge 1129 

duties  of  and  fees. 1129 

Of  schools,  appointed  by  probate  judge. . .  •  4069 

Bxesptloas— 

Code  of  Civil  Procedure See  225297-^304 

Bills  of,  from  decision  of  probate  judge,  how 

token  and  allowed 6203 

To  accounts  of  executors,  etc 6187 

further  time  allowed  to  file 6402 

of  assignee,  etc 6356 

To  ^ardian'  bond 6261 

To  mventory  of  estate 6024 

appeal  to  common  pleas. 6024 

In  proceedings  as  to  insolvent  estates 6244 

In  proceedings  to  enforce  order  of  distribu- 
tion  ; 6203 

On  hearing  of  executor's,  etc.,  claim  against 

estate 6101 

Road  appeals,  to  report  of  viewers 4704 

Execution— 

Distribution,  to  enforce  order  of 6197 

How  and  when  may  issue  against  executors, 

etc 6105 

when  account  has   been  rendered  and 

settled 61 05 

runs  against  fi;oods,  etc.,  of  deceased  in 

their  hands 6107 

when  returned  unsatisfied,  effect 6107 

Insolvent  estate,  in  proceedings  against. . . .  6260 
On  judgment  for  soods  of  estate  concealed 

or  embezzled 6058 

Proceedings  in  aid  of 2  5472,  et  teq^ 

Reference  of  doubtful  claims  against  estate, 

on  judgment  in  ciise  of 6094 

Stay  of,  on  error.    Code  of  Civil  Procedure.  6718 
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on  ftppoftl .•••••.. G.G*P.  § 5234 

Waste  on  jadgment  for.. 61D7 

B3E6ratloB  dooket-To  be  kept  by  probate  ooart.    528 
Enemtor.— See  Adminibtbation  of  Estates,  Etc. 
See  Adhdostbatob  and  Exbcutob. 


Marriage  of  does  not  extrngoish  authority.  6022 

BzcBipt  iMTopefly.-See  Homebtbad. 
Exempted  from  assignment  unless  express- 
ly waiyed. 8348 

Property  of  arrested  insolvent 6361 

Property  exempt  from  execntion.    Code  of 

€lvil  Ph>cedure K5426-5443 

Administrator's  and  executor's 6188 

Arsignee's 6357 

Guardian's 6288 

Of  proving  and  recording  wills,  by  whom 

paid 5993 

Ot  administration  of  estate.    See  Costs 6090 

last  sickness  and  funeral 6090 

proving  claim  against  estate 6092 

sale  of  real  estate 6165 

Fathar- 
Consent  of,  necessary  on  marriage  of  minor.  6384 
Entitled  to  custody  and  control  of  education 

of  minor 6264 

duty  of  guardian  when  father  unable  to 

maintain,  etc M6269,  6271 

May  appoint  guardian  by  will 6266 

May  be  appointed  guardian  for  his  cbUdren, 

when 6255 

When  he  inherits  property, 4159 

Fee  MB— 

Of  probate  judge  to  be  filed  and  recorded. .    545 
Fea8.--See  Coens. 

Administrator's  and  executor's K  0188,  6291 

special 6009 

Appraisers'  of  personal  property  of  estate.  6045 

of  real  property 6158 

Appropriation  of  property  by  private  cor- 
poration   6151 
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Assignee's 26357 

Attorney's,  of  assignee  of  insolvent  debtor.  6S57 

of  party  under  disability,  etc.,  in  appro- 
priation proceedings 6441 

Clerk's  in  appropriation  proceedings 6451 

Commissioner  ot  insolvent  debtor 6253 

in  aasiffnments  to  avoid  arrest 6382 

to  make  partition  of  land   and   assign 

dower 6045fi 

for  restoration  of  lost  records 5286 

Constable's 6405 

Coroner's 6405 

Criminal  cases,  how  collected,  etc 6470 

Ditch,  appeal  county 4506 

township 4541 

railroad 3346 

Elections 2965 

contest  of  justice  of  the  peace 578 

Examiners'  of  county  treasury 1129 

Girls'  Industrial  Home,  commitment  to. . . .    771 
Guardians' 6288 

when  appointed  for  minors  of  same  par- 
ents^  6263 

no  extra  for  investing  trust  funds 6269 

Hamilton  county,  in 1341 

Inheritance  tax 521,  527, 

Inquest  of  lunacy H719,  748 

of  prosecuting  attorney  attending  to.    718,  746 

Joint  sub-distnct,  establishing,  etc 8943 

Jurors'.    Code C.  P H6405,  5182, 5189iii 

appropriation  of  property 6451 

ditch  appeal,  county 4506 

township 4541 

levee  cases 4604 

road  appeal,  state 4682 

Justice  of  the  peace,  for  issuing  orders  to 

appraisers 6028n 

Levee,  construction  of 4604 

Physicians  attending  insane  patient  in  in- 
firmary      707 

Probate  judo's,  generally 545-7 
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account  of  verified  by i  545 

itemized,  to  be  filea  in  each  case 545 

administration  of  estate 546 

appropriation  of  property 6451 

assignment  for  creditors 6858 

bank  deposits  andaimed,  for  record  of . . .  7650-4 

bounty  cases 548 

criminal  cases. 6470 

ditch,  county. 4506 

railroad 3346 

elections 2965 

contest  of  justices  of  the  peace 578 

E'rls'  industrial  home,  commitment  to . . .     771 
ibeas  corpus.    Code  C.  P 5753 

Ioint  sub-district,  establishing 3943 
evee^  construction 4604 

marnage  license,  issuing 6390 

pension  cases 548 

proceedings  in  aid  of  execution 5488 

proceedings  in  case  of  fees  paid  to  prede- 
cessor for  services  performed  by  pro- 
bate judge 531 

judge  to  make  sworn  statement  of  such 
services  and  prosecuting  attorney  to 
sue  on  bond  of  predecessor  for  same.     532 

road,  state 4632 

sale  of  real  estate,  action  by  executor, 
guardian,  etc.,  for,    entry  releasing 

Bens 6145 

tobacco  inspector,  appointment  of. 4337 

warehouseman,  issuing  license 4337 

trustee's  accounts,  settling 6333 

will,  deposit  of  with 5917 

Prosecuting  attorney's  in  inquests  of  lunacy. 

H  718, 746 

Railroad  ditch,  etc 3346 

Road,  state 4632 

Sheriflf's 6405 

appropriation  of  property 6451 

ditch,  county 4506 

Trustee  of  insolvent  debtor 6357 

of  non-resident^  etc 6333 
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Unclaimed,  probate  jadge  to  make  list  of 

and  post  in  office {1339 

fees  for 1339 

how  disposed  of 1340 

Will,  deposit  of  with  probate  judge 5917 

W proving  and  recording,  by  whom  paid 5993 
itnoflses 6i05 

appropriation  of  property 6451 

ditch,  county 4606 

Foe  BlmxiU— 
Devise  for  life,  remainder  to  heirs  in,  con- 
strued  5968 

Passes  without  word  heirs,  in  will 5970n 

FUmh- 
Probate  judge  to  have  custody  of,  of  probate 

court 533 

Fning- 
01  desperate  claims  in  court  for  benefit  of 

heirs,  etc 6077 

Of  wills  in  probate  court 5930 

Final  aooovnt— 
See  Account,  Administrators  and  Exbcu- 
TOBS,     Assignment    fob    Cbbditobs, 
Guardians,  etc. 

Final  dlBoliarg6— 
How  executor,  etc.,  may  obtain 6190 

Final  FMord— 
To  be  kept  by  probate  court. 528 

what  to  contain 528 

when  to  be  made  up 528 

Fine— See  Amebcembnt,  Penalty. 
Imposed  by  probate  judge  to  be  paid  into 

county  treasury 6470 

how  collected :    0470 

Marriage,  for  breach  of  provisions  as  to  sol- 
emnizing  6392 

Fortlgn  admlnlitrator  and  «zeoiilor- 

Powers  of »5941,  6129,  6183,  6168 

See  Administrator  and  Execdtob. 
Foreign  aaalgnniMit— 6335n 

See  Assignment  fob  Crbdhobs. 


INDEX.  087 

Forelsn  gtuurdlan— 
Appointment  of,  on  removal  of  ward  from 

state J6276 

Rights  of.    See  Guabdiam 6290 

Foreign  win- 
No  contest  of  in  this  state 5967 

Powers  of  administrator  or  executor  under.  6941 

Record  of,  here,  effect {85937-^940 

Set  aside,  where  made,  invalid  in  this  state 

as  to  whom,  and  from  what  time. . . .  5967 

Trustee  under,  to  give  bond 5988 

appointed  by  foreign  court 5989 

by  probate  court  of  county  where  prop- 
erty ifl' 5990 


Accmtance: 
Of  assignment 6335n 

Adoption  of  ehUdren: 

Consent  of  parents 3137n 

Orderof  court 3139n 

Petition  for 3137» 

Affidavit  : 
For  admission  of  patient  to  insane  asylum .  702, 738 

For  private  sale 6162n 

Guaraian's  account,  form  of  affidavit  of 

guardian  to 6269n 

Of  bondsmen 5996n 

Of  executor,  etc.,  to  inventory 6046n 

Of  proof  of  claim  against  estate  of  decedent.  6092n 

of  insolvent  debtor 6354n 

Of  proof  of  mailing  notice 6143n 

Of  publication  of  notice  of  appointment  of 

executor,  etc 6089n 

To  obtain  publication 6143n 

To  obtain  marriage  license 6390n 

Aruwer: 
Widow,  of,  waiving  assignment  of  dower  by 

metes  and  bounds,  etc 6143n 

Minor  defendant,  by  guardian  ad  litem 6144n 

Defendant  lienholders  in  action  for  sale  of 

real  estate 6143n 

Application : 
Appointment  of  executor  or  administrator.  5994n 
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Appointment  of  guardian i62S0ii 

Appropriation  of  property  by  municipal  cor^ 

poration 2236n 

by  private  corporation 6416n 

Naturalization,  tor  restoration  of  record  of.    528a 
One-mile  aaseesment  pike,  to  appoint  ap- 
praisers   4782fi 

Partnership  property,  of  surviving  partner, 

to  appoint  appraisers 3170ft 

Proceedings  in  aid  of  execution,  for  order 

against  judgment  debtor 8  5472, 5473nn 

order  for  application  of  property 5489ii 

AppoirUment  : 
Ap(>lication  for,  as  executor  or  administrator.  6994n 

Notice  of  executor,  etc 6088fi 

Proof  of  publication  of  notice  of 6089n 

Application  for,  as  guardian 6259n 

Notice  of,  of  assignee  or  trustee 6346n 

Appraisers  of  partnership  property 3170n 

Appraisers  of  decedent's  personal  property 

by  justice 6030» 

Receiver,  m  proceedings  in  aid  of  execution.  5484n 
A^raiseTnenl: 

Decedent's  personal  property 6046n 

Decedent's  real  estate H  6155, 6157im 

Order  of  re-appraisement 6162n 

Of  partnership  property,  on  application  of 

sur\'iving  partner 3170n 

Apnrojmati^ 
Application  for,  by  mumcipal  corporation.  2236n 

final  decree 2248n 

journal  entry 2238n 

notice  by  publication 2237n 

verdict 2245n 

Application  for,  by  private  corporation 6416n 

verdict,  form  of (>4:;2ii 

entry  confirming,  and  overruling  mo- 
tion for  new  trial (>432n 

of  payment  of  amount  of  verdict (iAX\n 

order  of  distribution 6433n 

Oath  of  jury  in  proceeding  by  private  cor- 
poration   6427ii 
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Writ  to  sheriff  in  proceeding  by  private  cor- 

j)oration .96428n 

Arbiiratum : 
Of  agreement  to  refer  claim  against  deced- 
ent's estate  to 6093n 

AskU: 

Complaint  against  persons  concealing,  etc. .  6063n 
Asaignmeni  for  credUon : 

Affidavit  of  proof  of  claim 6354n 

Application  to  raise  assignment 6351  n 

Bond  of  assignee,  etc 6335n 

Consent  of  creditors  that  business  be  carried 

on  by  assignee 6351n 

Deed  of 6335n 

Notice  of  appointment  of  assignee  or  trostee.  6346n 

Petition  for  sale  of  real  estate 6351n 

AUachmerU: 
Of  special  administrator  for  neglect  to  de- 
liver property  to  executor,  etc 601  In 

Bond: 

Administrator's 6006n 

administrator  de  bonis  non 6018n 

with  the  will  annexed 6002n 

special  administrator 6008n 

Appeal 6408n 

one-mile  assessment  pike 47d4n 

road  case,  assessment  of  compensation, 

etc 4699n 

removal  of  drifts - 4575n 

state  road  c^se 4627n 

township  ditch  case 4533n 

Assignee's. 6335n 

Claim  against  decedent's  estate,  to  reject. . .  6098n 

Executor's 5096n 

when  residuary  legatee 5997n 

Guardian's 6259n 

Joint  subdistrict,  for  costs 3935n 

Legatee's,  for  delivery  of  proi>ert^  to .6076n 

for  payment  of  legacy  within  four  years..  6128n 

One-mile  assessment  pike 4784n 

Sale  of  real  estate  of  decedent,  to  prevent. .  6l46n 
Trustee  under  will 6981n 
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Formi— CbnMiMietf. 
Cari^ieaU: 

Of  uaturmlixation i528a, n 

CiUxtUm: 

Gaardian  to  file  acoonnt 6275fi 

Special  administrator  to  deliver  property  to 

executor,  etc 6011fi 

•  Widow,  etc.,  citation  to  take  under  will  or 

dower 5963n 

Claim: 
Affidavit  of  proof  of,  against  estate  of  de- 
cedent   0092n 

of  insolvent  debtor 6354n 

Agreement  to  refer  doubtful  to  arbitration.  6093n 

Bond  to  reject -. 0098n 

Requisition  on  executor,  etc.,  to  reject. 6f3l9Sn 

Oodicu  : 

Form  of 5916n 

Cbn/Srmofion : 

Road  case,  proceedings  in AGQQn 

Sale  of  real  estate  of  decedent 6162r 

Sate  of  real  estate  of  ward &S87n 

Consent: 

To  adoption  of  children  by  parents. 3137n 

To  probate  of  will 6917n 

To  sale  of  real  estate 6143fi 

Of  creditors  that  business  of  assignee  be 

carried  on  by  assignor 6351n 

Decree:    Appropriation  of  property  by  mu- 
nicipal corporation .    2248n 

Iked: 

Of  executor,  etc.,  on  sale  of  land 6I62n 

Of  guardian 6287n 

Of  assignment 6335n 

DigtribuHon : 
Appropriation  of  property  by  private  cor- 
poration, order  of  distribution 6433n 

Petition  to  compel,  by  executor,  etc 61d&n 

Notice  to  non-resident 6190n 

Dotoer: 

Annuity  table  for  computation  of 6166r 

Answer  of  widow  waving  assignment  of  by 

metes  and  bounds,  etc 6143n 
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Order  to  assign J6156n 

Report  of  appraisers  assigning. 6167n 

Guardian  ad  litem  : 

Answer  of 6144n 

Order  appointing 6144n 

Quardian  and  ward: 

Account,  form  of  affidavit  of  guardian  to. . .  626911 

Appointment  of  guanlian,  application  for. .  6259» 

form  of  journal  entry 6259n 

where  minor  selects  guardian 6259n 

where  minor  has  failed  to  make  selec- 
tion   6259n 

journal  enjbry  appointment  of  guardian  of 

persoii 6259ii 

Apprenticeship  of 6293n 

Bond,  form  of 6259n 

Citation  to  guardian,  form  of 6275n 

Distrihution,  petition  by  ward  against  guar- 
dian for '. 6195n 

by  creditor  of  ward  against  guardian 61d5n 

form  of  citation 6195n 

Exceptions  to  bond 6261n 

entry  dismissing  exceptions 6261n 

entry  sustaining  exceptions 6261n 

Letters  of  guardianship 6259n 

Notice  to  guardian  of  exceptions  to  bond.. .  6261n 

Kesignation  of  guardian 6273n 

Removal  of J^m 

form  of  notice  of  motion 6272n 

entry  upon  motion  to  remove 6272n 

Sale  of  real  estate,  petition  for 6281n 

notice  of  filing  petition. 6282n 

entry  of  order  as  to  notice 6282n 

form  of  notice  to  defendants tt282n 

confirmation,  order  of. 6287n 

appraisement  and  assignment. of  dower..  6284n 

oath  of  appraisers 6284n 

deed  of  guardian 6287n 

Surety,  release  of 6273n 

form  of  request  to  be  released  as 6274n 

form  of  notice  to  guardian 6274n 

form  of  entry  requiring  new  bond 6273ii 
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form  of  entry  where  bond  is  approved. .  .{627311 
form  of  entry  where  bond  is  not  approved.  6274n 
HomeaUad: 

Report  of  appraisers  setting  off. 6157fi 

In/ormaUon  : 

Criminal  procedure 6457n 

Inquest  of  lunacy : 

Affidavit  as  to  sanity  of  patient H702,    738 

Warrant  for  patient 703n 

to  convey  to  asylnm 705 

for  removal  of  patient 709 

Inventory: 

Of  decedent's  personal  property 6046n 

Of  ward's  real  and  personal  property 6269fi 

Joint  sub-diatiici: 

Petition  for 3934n 

Remonstrance  a^nst 3934n 

Report  of  commissioners 3941n 

Secority  for  costs 393$n 

Journal  entria : 

Adoption  of  children 3139n 

Appropriation  of   property   by  municipal 

corporation 2238n 

Assignment  for  creditors,  consent  of  credit- 
ors that  business  be  carried  on  by  as- 
signee   6351n 

on  application  to,  raise  assignment 6351n 

Claim  against  estate  rejected  at  instance  of 

heirs,  ete • .    6008n 

Concealing  assets,  eto.,  of  estate,  on  proceed- 
ings against  persons 6053n 

Guardian  ad  litems  appointment  of ^ . . .  6144n 

Guardian  and  ward 6259n 

exceptions  to  bond,  etc 6261n 

removal  of 6272n 

release  of  sureties 6273>t 

resignation  of  guardian 6273n 

sale  of  real-estate 6281n 

Justices  of  the  peace,  changing  number  of.    568n 
One-mile  assessment  pike,  appointing  ap- 
praisers  4783ti 

return  of  award 4783fi 
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Partnership^  property  of,  appointment  of 

appraisers 23170n 

Road  appeals,  entry  affirming  and  reversing 

proceedings 4691n 

confirming  report  of  reviewers,  etc 4693n 

ordering  review 4694n 

oath  of  jurors 4702n 

yenire  for  jury 4700n 

verdict 4703n 

Judgment  upon 4703n 

Letters: 

Administration,  of 6006n 

Administration,  of,  with  the  will  annexed .  6000n 

Guardianship,  of 6259n 

Testamentary 599dn 

Naturalization : 

Application  for  restoration  of  record  of . . . .  628a,  n 
Notice: 
Appointment  of  executor  or  administrator.  6088n 

proof  of,  publication 6089n 

Appointment  of  appraisers  of  partnership 

property 3170n 

Appointment  of  assignee  or  trustee 6346n 

Contest  of  justice  of  the  peace 572n 

Distribution  in  action  to  enforce  order  of . . .  619€n 

Insolvency  of  estate,  by  executor,  etc 6238n 

Order  of,  in  proceedings  in  aid  of  execution.  5472n 

Probate  of  will 6917n 

Sale  of  personal  property  of  decedent 6076n 

Sale  of  real  estate  of  decedent 6l69n 

of  ward 6286n 

Non-resident  defendant,  by  publication  in 

action  for  sale  of  land 6143n 

affidavit  of  proof  of  mailing 6143n 

Oath: 

Appraisers  of  partnership  property 3170n 

of  decedent's  personal  property 6046n 

real  estate 6157n 

Arrested  debtor,  on  application  for  release.  6364n 

Jury,  in  condemnation  cases 6427 

One-mile  oMeaement  pike : 
Application  to  appoint  appraisers 4782n 
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Entry  appointing  appraiseiB {478^ 

Award  of  appraisers 4783n 

entry  on  return  of 4783ffi 

Appeal  bond 1 . .  4784n 

Orcfer: 

Adoption  of  children 3139n 

Appropriation  of  property,  to  summon  jnrj.  2238n 

Confirmation  of  sale  and  deed 6162n 

Guardian  ad  litems  appointing 6144n 

Proceedings  in  aid  of  execution  ....  i{6472-5489fin 

Public  sale  of  real  estate 616ln 

Private  sale  of  personal  property 6076n 

of  real  estate 6161n 

Re-appraisement  of  real  estate 6162ri 

Pwtinmhip : 
Application  of  surviving  partner  to  appoint 

appraisers 3170ii 

Entry  appointing  appraisers . .  3170n 

Notice 3170n 

Oath  of  appraisers 3170n 

PetUioni 
Aministration    bond,  by    diitributee    in 

action  on 6211n 

Adoption  of  children 3137n 

Appropriation  of  property  by  municipal 

corporation 223Gn 

by  private  corporation 6416n 

by  land  owner  against   corporation,  to 

compel  appropriation 6448n 

Distribution  by  executor,  etc.,  to  enforce 

order  of 6195n 

by  ward  against  guardian 6195n 

by  creditor  against  guardian 619&n 

form  of  citation 6195n 

Injury  by  wrongful  death 6l35n 

Jomt  suDdistrict,  for 3934n 

Beal  contracts,  by  executor,  etc.,  to  com- 
plete    5800n 

Sale  of  real  estate  by  executor,  etc 6141n 

by  assignee  for  creditors 6351a 

by  guardian 6281fi 

Toll  road,  for  abandonment  of 4915n 
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TormB^ConHMttd, 

Proof. 

Of  claim  againet  estata  of  decedent 26092n 

of  insolvent  debtor 6354n 

Of  publication  of  notice 6089n 

Of  mailing  notice 6143n 

Proceedings  m  aid  of  execution : 

Appearance  of  third  person,  order  for 5475n 

Application   for  .order  against   judgment 

debtor 6472n 

notice  of  order 6472n 

Application  for  order  before  return  of  exe- 
cution   5473n 

order  for  defendant  to  appear 5473n 

Application  of  proi>ert7,  order  for 5489n 

Arrest,  order  for . . . ! 5474n 

order  for  undertaking 5474n 

Receiver,  order  appointing 5484n 

RaUrwid  ditch  : 

Notice  to  probate  judge 3346n 

Order  appointing  commissioners 3346n 

Report,  entry  confirming 3346n 

Real  coTitracts : 

Petition  by  executor,  etc 5800n 

Re^pprai$emerU: 

Of  real  estate  of  decedent 6162fi 

Removal  of  drifts : 

Appeal  bond 4575n 

Rmort: 
Appraiser's,  of  real  property  of  decedent. ..  6157n 
Executor's,  etc.,  of  sale  of  real  property. . . .  6162n 

when  no  sale  is  effected 6162n 

of  private  sale 6162n 

Joint  subdistrict,  report  of  commissioners. .  3941n 
Reauiiition : 

On  executor,  etc.,  to  reject  claim 6096n 

Road  appeals: 

Bond,  road  case 4699n 

Bond,  state  road  case 4d27n 

Entry  affirming  proceedings 4691n 

reversing  proceedings 4691n 

confirming  report  of  viewers,  etc 46Q3n 

ordering  review 4694n 
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Oath  of  juroiB |4702» 

Venire  for  jury 4700n 

Verdict 4709» 

judgment  upon 4703n 

Sale  of  personal  property  : 
Application  to  sell  personal  property  at  pri- 
vate Bale 6076n 

Notice  of e076n 

Order  to  sell  at  private  sale 607(in 

Return  of  private  sale 6086n 

Sale  bill 6086n 

Sale  of  real  estate  by  adminititrator,  etc  : 

Affidavit  to  obtain  publication 6143n 

of  proof  of  publication  ....,• • 6069n 

of  proof  of  mailing  notice 6143n 

Answer  of  widow  consenting  to 6143n 

Answer  and  cross-petition  otdefendant  lien- 
holder ; 6143r» 

Answer  of  minor  defendants  by  guardian  ad 

Uim 6144n 

Bond,  to  prevent 6146» 

Confirmation  of 6162n 

Deed,  of  executor,  etc 6162» 

Judgment  and  order  to  appraise dl55n 

NoUce  of  action  by  publication 6143» 

Notice  of  sale •   -  6159n 

Oath  of  appraisers 6157» 

Order  appointing  guardian  ad  lUem. .......  61 44n 

Order  for  public  side.  .• 6161n 

Order  for  private  sale 616in 

Order  of  re-appraisement 6162ii 

Petition  for,  by  executor,  etc 6141  n 

by  assignee  for  creditors 6351n 

Report  of  appraisers 6157n 

Report  of  sale 6162n 

when  no  sale  effected 6162ii 

Sale  of  real  estate  by  guardian: 
See  GuABDiAN  and  Ward 6281f» 

State  road  case  : 
Appeal  bond .  % 4627n 

Summons: 
Waiver  of  and  consent  to  sale 6143n 


INDEX.  677 

FormA—  ConUnutd, 

Township  dUch: 
Appeal  bond i4533n 

Verdtct: 
Appropriation  of  property  by  mnnicipal  cor- 
poration   2245n 

by  private  corporation 6432n 

Venire : 
Road  appeal 4700» 

Waiver : 

Of  notice  of  probate  of  will 5917n 

Of  right  to  adminiBter  estate 5995n 

Of  summons  and  consent  to  sale 6143n 

WiU: 

Admission  to  probate 5929n 

Certificate  of  aeposit 5917n 

Citation  to  widow,  etc 5963n 

Commission  to  take  testimony 5928n 

journal  entry  ordering  commission  to  is- 
sue   5928n 

Examination  of  witnesses  to X  5926n,  5929n 

Form  6f 59ien 

Notice  of  probate 591 7n 

waiver  of  notice 5917n 

Nuncupative  will 5991n 

Return  of  commissioner 5928n 

Trustee  under  will,  bond  of 5981n 

Frandulent  eonvoyanoe- 
Action  to  set  aside  by  creditor  of  insolvent 

debtor 6344 

appointment  of  trustee  to  recover  posses- 
sion   6344 

evidence  of  fraud,  etc 6344n 

limitation  of  action 6344n 

notice  of  object  of  suit  to  be  published. .  6344 

parties .    6344n 

pleading. 6344n 

what  court  to  administer  trust 6344 

Sale  of  land  of  decedent,  may  be  set  aside 

in  action  for 6140 

when  it  can  not 6139 

in  what  court  action  to  be  brought 6140 

Umitation  of 6139 


678  INDBZ. 

FnmdiaeBt  eonyeyanee— Conjimied. 

parties  to 16142 

VVnat  ia  and  what  is  not GQUn 

Fraudulent  conduot- 

Removal  of  guardian  for 6272 

of  executor  or  administrator 6017 

Freeliolden— 

Appraisers  of  decedent's  real  estate  must 

be 6155 

of  ward's  real  estate 6283 

to  report  as  to  leasing  ward's  real  estate.  6298 
election  of  justice  of  the  peace,  to  try 

contest  of 573 

TngltlTos  from  Justice- 
Proceedings  relating  to »  7166-7158 

may  be  committed  to  jail 71 57 

notice  by  judge  or  magistrate 7158 

Funds- 
Investment  of,  by  executors,  etc.,  guardians 

and  trustees 6413 

by  guardian  of  person  and  estate ;  6269 

unclaimed,  belonging  to  heirs,  etc 6191 

found  on  body  of  unknown  person 1227 

Funeral  expenses^ 
Executors  may  pay  before  letters  granted. .  6004 

Of  unknown  person 1227 

First  paid 6090 

Oender— 
Words  importing  masculine  applied  to  fem- 
inine  5913 

oin- 

0/real  estate  by  drunkard  void,  when 6318 

To  avoid  proce^ngs  against  persons  sus- 
pected of  concealing  assets,  etc.,  of 

estate,  void 6080 

QlrlB'  Industrial  Home- 
Commitment  to,  proceedings 2i  769-774 

Detention  and  discharge  of  inmates 773 

Fees  and  costs 771 

Jury  trial  may  be  demanded 771 

Return  of  discharged  or  escaped  inmate. . .    773 


1 
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CkNxU  and  obattelfl— 

Executor  and  administrator  to  make  inven- 
tory of  and  administer. .  .H  5996,  6006, 6009 

Proceedings  against  persons  suspected  of 

concealing,  etc.,  of  estate 6053-9 

Widow  and  children  entitled  to  what 603S-9 

Qramlolilldreft- 

Inheritance  of  property  by 4165,  el  $eq. 

See  Descbnt  and  Dibtbibution. 

Onardlan  and  ward— 
AcoounU : 

Appeal  from  settlement  of 6407 

Common  pleas  to  settle  when  probate  judge 

interested 534 

Deceased  insane  or  incompetent,  executor, 

administrator  or  guardian  to  settle. .  6291 

how  such  settlement  enforced 6291 

Enforcement  of  filing 6275 

Examination  under  oath  as  to 6403 

Exceptions  to,  further  time  to  file 6402 

hearing  of 6402 

Female  guardian  on  marriage  must  settle. .  6292 
Idiot,  etc.,  guardian  of  must  settle,  when  . .  6316 
when  guardian  becomes  insane,  his  exec- 
utor, etc.,  or  guardian  to  settle 6291 

when  executor,  ete.,  becomes  insane  or  in- 
competent, his  executor,  etc.,  or  guard- 
ian to  render  final  account,  when. . . .  6175a 

Jurisdiction  of  probate  court  over 524 

Notice  of  filing  to  be  published* 6402 

costs  of 6402 

Probate  judge  or  clerk  can  not  prepare 534 

Record  of  to  be  kept  by  probate  court 528 

what  to  contain  and  wnen  to  be  made. . .    528 

Removed,  must  render  final 6258 

Review  of  settlement  for  fraud,  etc.,  when 

and  how 6289 

Settlement  final,  unless,  etc 6289 

When  to  be  rendered 6269 

when  estate  does  not  exceed  two  hundred 

dollars 6?89 

AcHon»  and  difemes : 
Answerof.    Code  0.  P 6078 


680  INDSZ. 

Ouardtaii  and  wnd^ConHMied. 

Bond,  action  on.    G.  C  P. H994 

Ck>mpletion  of  real  contracts 5800,  et  teq. 

ofidiot,etc 6313 

Direction  of  court,  to  obtain 6202 

Foreign  guardian  may  recover  property  of 

foreign  ward  by 6279 

right  to  sue  in  this  state 6290 

Infant,  when  action  to  be  brought  by.   Ckxle 

C.  P 4998 

defense  of  by  guardian  ad  Utem.     Id,   ...  5003 
Insane  person,  action  to  be  brought  by.  Id.  4996 

defense  by.    Id. 5000 

Lease  of  ward's  real  estate K  6297,  6310 

May  sue  without  joining  party  in  interest. 

Code  C.P 4995 

Sale  of  ward's  real  estate H6281, 6306 

Where  action  against  may  be  brought.  Code 

C.  P 5031 

Appeal: 

Accounts,  as  to  settlement  of 6407 

Appointment  of 6407 

Bond  not  required,  when 640S 

Completion  of  real  contracts 6407 

Distribution,  from  order  of 6203 

Road  cases 4688 

bond  not  required,  when 4689 

Proceedings  in  common  pleas. 6410 

Sale  of  real  estate 6407 

Transcript,  when  to  be  filed 6409 

AppoirUment: 

Appeal  as  to 6407 

Application  for 6259 

for  idiot,  lunatic,  etc 6302 

for  drunkard 6317 

Jurisdiction  of  probate  court  as  to 6254 

When  minor  may  choose 6257 

minor  can  not  select  one  of  person  and 

another  of  estate,  unless,  etc 6257 

appointed  before  minor  had  right  to  se- 
lect, how  long  to  act 6858 

when  minor  fails  to  select  suitable,  court 

may  appoint 6267 


INDEX.  681 

OnATdlan  and  WBJrtL—ConHnued, 

Who  ineligible  as 86256 

Ajfpropriation  ofpvoperiy : 

By  private  corporations.   6415 

By  municipal  corporations,  appeal  in 2256 

Bond: 
Action  on,  how  and  by  whom  brought;  Code 

of  Civil  Procedure 4994 

limitation  of  action.    Id 4984 

Additional  mav  be  required 6261 

before  sale  of  real  estate 6285 

from  guardian  of  idiot,  etc 6306 

from  Foreign  guardian. 6290 

Appeal  bond,  when  not  required.    Code  of 

Civil  Procedure »  6408, 5228 

Approval  of,  by  court 6259 

Exceptions  to.  now  and  by  whom  made. . . .  6261 

notice  of  filing 6261 

Foreign  guardian,  on  sale  of  land  to  give. . .  6290 

Form 6259n 

Informality  or  illegality,  etc.,  not  to  render 

void 6262 

Joint  bond  when  wards  of  same  parentage.  6263 

fees  in  such  case 6263 

Mortga|;e  security  in  lieu  of  freehold  sure- 
ties may  be  given 6259 

Of  guardian  of  person  and  estate  or  estate 

only 6259 

Of  guardian  of  person  only 6260 

Ros^  cases,  no  appeal  bond  required 4689 

Sale  of  real  estate,  bond  for K6285,6306 

Sureties  must  be  freeholders 6259 

release  of,  extent  of  liability 6273 

Testamentary  guardian  to  give 0268 

when  not  required 6268 

Wife  of  idiot,  etc.,  appointed  his  guardian, 

to  give ^ 6303 

When  required  on  completion  of  real  con- 
tract of  idiot,  etc 6813 

Comperuaiion : 

For  services 6288 

Failing  to  render  account  within  thirty  days 

after  notification,  etc.,  to  receive  none.  6269 
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Owurdlan  and  wnxd—ConHmied. 
Of  executor,  etc.,  of  deceased  guardian  for 

settlement (6291 

Death: 
Executor  or  administrator  of  goardian  to 

settle  account 6291 

DittribtUion: 

Of  assets  in  kind,  power  as  to 6189 

Of  funds  from  proceeds  of  sale  of  ancestral 

real  estate K4158»4163 

DuiieSt  etc, : 

Of  guardian  of  person  and  estate 6269 

account  to  render,  how  and  when.  • 6269 

effect  of  ffidlure  to  render 6269 

no  extra  fees  allowed 6269 

education  of  ward,  to  attend  to,  when. . . .  6269 
funds,  full  itemized  statement  of,  to  ren- 
der   6269 

insurance  of  buildings  on  which  money 

loaned 6269 

inventory  to  make  and  file,  how  and  when.  6289 

effect  of  failure  to  make,  etc 6269 

loan  or  invest  money  of  ward,  when  and 

how 6269 

effect  of  failure  to  loan,  etc. 6269 

management  of  estate • 6269 

payment  of  debts 6269 

settlement  of  estate 6269 

suits  to  attend  to 6269 

Of  guardian  of  estate 6270 

Of  guardian  of  person 6271 

Evidence: 
Party  can  not  testify  when  adverse  party  io, 

except,  etc.  Code  of  Civil  Procedure.  5242 
when  assignee  or  vendee  of  guardian  is 

adverse  party 6241 

Foreign  guardian  and  ward : 

Rights  of,  in  this  state 86279,6290 

May  recover  property  in  this  state  and  how.  6279 
Provisions  as  to  residents  apply  to,  when. .  6290 

Sale  of  land  of  non-resident  ward 6290 

additional  security  may  be  reouired  of. . .  6290 
Improvement  of  real  estate  of  imbecile,  etc.  .6313-1-4 
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Onardlan  and  ward— Om^niied. 
Inventory: 

Reconl  of,  when  to  be  made {528 

When  gaardian  to  file  and  what  to  contain.  6260 
effect  of  failure  to  file 6269 

Investmenti  : 

Duty  of  guardian  to  make K  6269, 6280, 6413 

Effect  of  failure  to  make 6269 

In  what  securities  to  be  made %  6269, 6413 

Lease  of  real  estate : 
Power  of  guardian  to  make  for  three  years .  6295 
When  guardian  may  make  for  fifteen  years.  6296 

application  for  such  lease 6297 

joint  application  for 6298 

report  of  appraisers  as  to 6298 

hearing  and  ordersthereon 6299 

provisions  as  to  improvements 6300 

extending  beyond  minority  to  determine, 

unless,  etc 6301 

effect  of  death  of  ward 6301 

effect  of  death  of  one  of  several 6301 

lien  of  tenant  for  improvements 6301 

Power  of  guardian  of  idiot,  etc.,  to  make. . .  6308 

when  such  lease  to  determine 6308 

lien  of  tenant  for  improvements 6308 

lease  for  three  years,  without  order  of 

court 6309 

when  guardian  of  idiot,  etc.,  may  make 

long  lease 6309 

application  for 6310 

proceedings  on  application 6311 

report  of  appraisers  as  to 6311 

when  guardian  to  give  bond 6311 

hearing  and  orders 6312 

Power  to  lease  real  estate  for  petroleum  oil 

or  natural  gas  purposes 6301-1 

petition  therefor « 6301-2 

notice  of  hearing 6301-3 

court  to  prescribe  terms,  etc 6301-4 

Power  to  lease  real  estate  for  ten  years  for 

mining  purposes 6301-5 

petition ;  time  tor  hearing. ^01-6* 
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Ovmrdias  and  mat&^Oontihmed. 

land  to  be  viewed  by  dimnterailed  free- 
holders  26901-7 

probate  court  to  order  lease 6301-8 

royalty ;  report  of  by  guardian,  bond  to 

recover 6301-9 

change  in  terms  of  leasins 6301-10 

lands  owned  in  common  oy  minor. 6301-11 

lAabilUy : 

For  failure  to  invest  ward's  money 6269 

For  failure  to  list  or  pay  taxes 2848 

For  failure  to  file  inventory 6289 

For  failure  to  render  account 6269 

For  loss  of  money  deposited  in  bank,  when.  6984ii 
For  lease  of  ward's  premises  for  sale  of  liq- 
uors.   R.8 4364 

Of  married  woman,  guardian  of  idiot,  etc. .  6303 
Marriage: 
Of  female  guardian  determines  guardian- 
ship.....  6292 

Of  female  ward  determines  guardianship  of 

.  person  but  not  of  estate 6265 

consent  of  guardian  to  marriage  of,  neces- 
sary, wnen 6384 

before  license  issues  for 6390 

or  before  marriage  solemnized  after  pub- 
lication of  bans 6393 

Nan'Teddent  guardian  and  ward: 
Application  for  sale  of  real  estate  by,  where 

to  be  made 6290 

Property  in  this  state  may  be  recovered  by.  6279 
Provisions  as  to  resident  guardian  apply  to.  6290 

Rights  of,  in  this  stote K6279, 6290 

Bale  of  limd  of  non-resident  ward 6290 

Security,  additional,  may  be  required  of 6290 

Oath: 
Of  guardian  of  person  and  estate  or  either. 

H6259,  6260 

to  accounts 6269 

examination  under,  as  to 6403 

to  inventory .' 6269 

to  statement  of  ward's  estate 6259 

to  petition  for  leave  to  sell  real  estate. . . .  6282 
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Gttaroiaii  and  wmrd— OmMniMd. 

Oi  freeholdera,  on  report  as  to  leaee  of 

ward's  estate {6298 

Occupying  daimarU: 

In  nrooeedinss  as  to.    C.  P H5793-6796 

Rights  of,  holdine  under  sale  and  convey- 
ance made  by.    C.  P 5786 

FarUHon: 

Power  of,  to  act  for  ward  in.    C.  P.. .» 5772,  5773 
Removal: 

Causes  for 6272 

Failure  to  give  new  bond,  for 6273 

Inventory,  may  be  removed  for  failure  to 

file 6269 

Jurisdiction  of  probate  court  over 524 

Marriaffe  of  female  guardian,  effect 6292 

of  female  ward,  effect 6265 

Notice  to  guardian K6272,  6277 

Removal  from  state  of  guardian 6272 

of  ward  and  appointment  of  foreign  guard- 
ian  6276 

removes  resident  guardian,  when 6277 

notice  to  guardian 6277 

order  of  court 6278 

RaiffnaHon: 

Court  may  accept  and  appoint  aiM>ther 6274 

Road  caaes: 

Appeals  in 4688^ 

Sale: 

Coal,  fire  clay,  etc 6306 

Sale  of  penonal  property : 

When  may  be  made 6280 

Sale  of  real  eatale : 

Appraisers,  appointment  of 6283 

oath  of 6284 

Appraised  value,  not  to  be  sold  at  less  than 

two-thirdflof 6286 

Bond  to  be  given  before 6285 

court  can  not  waive  giving 6285 

Confirmation  of,  and  deed 6287 

Consent  to  sale  by  executor,  etc.,  may  be 

signed  by  lenl  guardian 6143 

but  not  by  guardian  of  person 6143 


688  IKDXZ. 

Onardlan  and  mxA—CkmHnwd. 

Forei^  gaftrdian  of  foreign  ward  may  inake.{  6290 
additional  security  ma^  be  required  oL  . .  6290 
when  land  situated  in  more  than   one 

county 6290 

Insane  person,  of 6306 

sale  or  adjustment  of  dower 6307 

Joint  application  for 6280 

Jurisdiction  of  probate  and  common  pleas .    525 

Liens,  court  to  aetermine  priority  of 6145 

Order  of  sale,  how  made 6286 

Petition  for 6281 

notice  of  filing  and  hearing 6282 

of  idiot,  etc 6306 

wife  of,  to  be  made  party 6306 

answer  of,  consenting  to  sale,  effect.  6306 

Private  sale,  when 6286 

terms 6286 

of  idiot,  etc 6306 

Proceedings  when  actions  determined  by 

probate  court 6145 

Purchaser,  who  can  not  be C.  C.  P.  5404 

Purposes  tor  which  sale  may  be  had. 6280 

of  real  estate  of  idiot,  etc 6306 

Release  and  satisfaction  of  liens  to  be  en- 
tered of  record 6145 

fee  for  recorder 6145 

Remedy  of  purchaser  at  invalid  sale  by.C.CP.  6411 

Report  of 6287 

Survey  of  into  town  lots,  may  be  made.  6281,  3, 6 

Termsof 6286 

Service: 

Service  on  by  summona 0-  O.  P.  5047 

by  publication,  when  C.  C.  P.  5*MtH 

in  appcMEils  in  road  cases 4701 

Guardian  ad  litem  can  not  waive  notice  or 
service  of,  in  action  for  sale  of  real  es- 
tate by  executor,  etc 6144 

SeUlemerU: 

Effect  of 6289 

Review  of 6289 

Sureties  on  guardian* $  bend: 
Exceptions  to 6261 


INOBX.  087 

Owurdlan  and  wBid—ConHnued. 

notice  of * J6261 

Release  of 6273 

notice  of  application 6273 

extent  of  liability  of  original 6273 

Taxes: 

May  release  ward's  tax  title 6294 

tender  of  release,  its  effect  on  subsequent 

costs 6294 

Must  list  and  pay  taxes  on  ward's  land.  2848 
compensation  for  money,  etc.,  advanced 

to  pay.    R  S 2851 

TeiUinientary  guardian : 

Appointed 6266 

Bond  of.   6268 

when  not  required 6268 

Duties  and  liabilities 6267 

Entitled  to  preference 6267 

Who  can  not  be 6266 

Cf  estate/ 

Appointment  of 6265 

Chosen  by  minor 6257 

Executor  or  administrator  can  not  be 6256 

Power  to  sell  ward's  lands 6280 

to  lease  ward's  lands 6295-6 

Statutory  duties 6270 

Of  person.' 

Appointment 6256 

Chosen  by  minor 6257 

Executor  or  administrator  may  be 6256 

Statutory  duties 6271 

Of  person  and  esiate.' 

Appointment 6256 

Executor  or  administrator  can  not  be 6256 

Power  to  sell  ward's  lands 6280 

to  lease  ward's  lands 6295-6 

Statutory  duties 6269 

Of  drunkards : 

Appeal  from  order  appointing 6407 

Appointment  of  for,  when  and  how 6317 

Duties,  rights  and  liabilities 6317 


6SS  IMDJKX. 

Onardlam  and  ward— Cmtfrni^d. 
Guardian  of  drunkard's  minor  children  un- 
less, etc 16317 

Mortgage  of  real  estate  by  guardian 6301o-e 

Notice  to  be  served  on  person  before  appli- 
cation  6318 

Sale,  gift  or   conveyance  after  service  of 

notice  void 6318 

When  guardianship  shall  terminate 6319 

Of  lunatics,  idiois  anaimbecUa : 
Accounts,  settled,  when  and  how. . .  .{{6316,  6291 

Action  by  guardian 6306 

not  to  abate  by  termination  of  guardian- 
ship  6305 

Answer  oi« ••••••«••••••••■•••■«••« \jm  v/«  a •  ou/o 

Appeal  from  order  appointing 6407 

Appointment  of,  when 6302 

when  wife  to  be  api>ointed 6303 

liability  and  sureties 6303 

Completion  of,  of  real  contract  of 6313 

when  additional  bond  required 6313 

Defense  of,  by  guardian C.  C.  P.  5000 

Dower,  sale  of  insane  widow's 6307 

answer  of  wife  of  idiot,  etc.,  consenting 

to  sale  of  contingent 6306 

Foreign,  of  forei^  idiot,  etc.,  may  sell  prop- 
erty in  this  state,  when 6315 

may  collect  money,  how. 6326 

Guardian  of  ward's  minor  children,  unless, 

etc 6302 

Imbecile  defined 6302 

Improvement  of  real  estate,  proceedings  aa 

to (6313-1-4 

Insolvent  estate  of  ward,  settled  how 6314 

Lease  of  real  estate  of  ward,  when  and  how.  6^ 

when  to  determine. 6306 

lease  for  three  years  without  order  of 

court 6309 

lien  of  tenant  for  improvements. 6306 

when  long  lease  may  be  authorized 6309 

application  for,  how  made 6310 

what  petition  must  contain 6310 

proceedings  on  petition 6311 
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Chuurdlaa  and  waid— Citmiimitfd. 

report  of  appraiseiB {6311 

final  order  on  hearing,  etc 6312 

Mort^^Bjge  of  real  estate  by  guardian 6301a 

petition  therefor 63016 

proceedings  upon  filine  a  petition 6301c 

amount  to  be  norrowed 6301d 

acceptance  and   confirmation  of   report 

and  terms 6301« 

otice  of  guardian's  appointment 6302 

Notice  of  nling  accounts  to  be  published. . .  6402 

Partition,  power  to  act  for  ward  in.  .0.  C.  P.  5772 
of  foreign  guardian.    Id 5773 

Review  of  settlement,  when  and  by  whom.  6304 
notice  of  motion  for 6304 

Sale  of  dower  of  insane  widow,  etc 6307 

Sale  of  real  estate  of  idiot,  etc.,  when 6306 

petition  for 6306 

terms  of  sale 6306 

private  sale,  when 6306 

wife  may  be  made  a  party 6306 

effect  of  her  answer  consenting  to  sale.  6306 

Vouchers  signed  by  ward  not  allowed  on 

settlement 6304 

heretofore  signed  and  allowed,  void 6304 

Ward,  minor  children  of  to  be  guardian  of 

when.. 6302 

Wife  to  be  appointed,  when 6303 

bond  of  and  its  efi'ect 6303 

liabilities  of  sureties  of 6303 

When  and  how  guardianship  shall  termi- 
nate    6316  • 

Onardlan  ad  Utrai — 

Appointment C.  C.  P.  6004 

Appropriation  of   property  by   municipal 

corporation,  appointment  of. 2243 

By  whom  appointed C.  0.  P.  5003 

Defense  of  mfant  must  be  made  by.    id. . .  5003 

Duties  and  compensation.    Id 5001 

Need  not  be  appointed  in  action  for  sale  of 
real  estate  by  executor,  etc.,  unless, 
etc 6144 
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Qnardlaa  ad  litim—ConiiMud, 
Can  not  waive  notice  or  service  of  eum- 

mons  in  ench  action §6144 

Habeas  corpnfl— 

Jurisdiction  of  probate  court  in &'-J5 

Proceedings  in C  C  P.  »5726-5753 

Hamilton  county- 
Proceedings  for  admission  to  asylnm  in 738 

Insolvency,  Court  of 536 

Rules  of  probate  court  of,  in  relation  to  re- 
storing lost  records ^2Sb 

Appointment  of  constables  by  probate  judge 

of 54011 


Property  may  be  condemned  for 2261 

Heir.-^e  Devisbb. 

Adopted,  righta of »3137-3140 

Advancements  made  to 4169-4172 

Allowance  to  widow,  may  ask  review  of 6W3 

Appraisement,  must  be  notified  of 6032 

may  be  present  at 6034 

Claim  against  estate,  may  require  executor,  ^^ 

etc.,  to  reiect 6098 

must  file  bona  in  such  case 6098 

may  give  bond  to  creditor  to  prevent  pay- 
ment of  claim  not  due  in  four  years.  6115 
Concealing  assets,  etc.,  of  estate,  may  com- 
plain against  person 6053 

Completion   of   real  contracts,  parties  in 

action  for. 5800 

may  have  an  action  for 5802 

Contest  of  will,  parties  to C.  C.  P.  5850 

Contribution  by,  to  pay  claims,  etc.— see 

Contribution,  Devisee.  5961, 5976, 6218-6223 

Creditors,  proceedings  by,  against 6217-6228 

Descent  and  distribution,  order  of— see  Dk^ 

SCENT  AND  DISTRIBUTION 4158  dftq. 

Designation  of  heir  at  law 4182 

Desperate  claims  may  be  filed  in  court  for 

the  benefit  of 6077 

Distribution,  may  compel  payment  of  order 

of 6195 
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Dower,  assignment  of  by.    0.  C.  P J  5707 

minor  not  to  be  prejuaiced  by.    C.  C.  P. .  5717 

Foreign  executor,  rights  of  as  to 6131 

Guardian's  sale  of  r^  estate,  parties  to  pro- 
ceedings.   6306 

Inherits  property,  if  will  not  probated,  when.  5943 

Inventory,  may  compel  filing  of 6047 

Liabflity  of,  for  claims  against  estate 6218 

Parties  to  action  for  sale  of  land 6142 

on  administration  bond 6215 

on  rejected  claim 6098 

to  complete  real  contract 5800 

to  contest  will.    C.  0.  P 5859 

Revivor  of  action  by  and  against,  when.  Id. 

^  5154-5156 

of  judgment.   Id 5369 

Sale  of  real  estate,  parties  to  action  for 6142 

title  of,  to  land  may  be  sold 6148 

Unknown,  proceeding  against.   C.  C.  P 5053 

service  by  publication.    Id 5053 

When  party  may  testify,  when  adverse  par- 
ty claims  as.   Id 5242 

When  probate  judge  interested  as,  effect. . .    535 
Hlgliways— 

When  county  commissioners  may  condemn 

material  for  road  purposes.  513,  228035-304 

appeal  from  findings 8035-305 

notice,  how  ^ven 8035-307 

proceeidings  m  probate  court 8035-306 

Homo  of  the  mendle«»— 

Commitment  of  girls  to 515,  8071 

Duty  of  probate  court  as  to  commitment  to.  8071 

Procedure  to  obtain  commitment 8071 

Trial  by  jury,  accused  entitled  to 8071 

HomMtead— 
Assignment  of,  who  entitled  to,  etc.    Code 

of  CivU  Procedure »5435-5443 


on  sale  of  land  by  executor 6155 

by  assignee  of  insolvent  debtor. . .  .6348, 6351 
Hospital- 
Admission  to,  of  epileptics 527»  — 
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Hnsband  vkA  wtfi»— 
Action  for  wrongful  death  bfonght  for  ben- 

efitof J6136 

Adoption  of  children  by H  3137-3140 

Assignment  for  creditors,  election  to  be  en- 
dowed out  of  proceeds  of  sale 6350/ 

Gartesy,  estate  by,  abolished 4176ii 

Dower  of-Hsee  Dower 4188 

in  wuxl's  real  estate.  proTisions  as  to,  on 

sale  of,  by  guardian 6282 

When  they  inherit  from  each  other.  8ee  Db- 

scENT  &  Distribution.  H  4158-4160, 4163, 4176 
When  entitled  to  letters  of  administration . .  6005 
Idiot— See  Insane  Person. 

Action  of,  by  guardian 6305 

Appeal— see  Appeal,  Guardian. 

Appropriation  of  property  of 6415a 

Can  not  make  will 5914n 

Contracts,  completion  of  real  estate 6313 

Discharge  from  imprisonment 7166 

Dower  of,  power  of  guardian  to  sell 6307 

Foreign  guardian  may  dispose  of  effects  of.  6315 

Guardian  appointed  for 6302 

powers  ana  duties 6304 

power  of  to  borrow  money  and  mortgage 

real  estate 6301o^ 

wife  of,  may  be 6303 

Improvement  of  real  estate 6313-1-4 

Inquest  as  to— see  Asylum 702-749 

Lease  of  real  estate 6308-6312 

Bale  of  real  estate 6306 

Trustee  of  non-resident,  powers  and  duties 

of H6320-6334 

meglimate  ehUd-See  Bastard. 

Imbecile— Idiot  ;  see  Guardian 6302-6316 

Defined 6302 

Improvement  of  real  estate 6318-1-4 

Imprlsoiuiieiit— 
Discharge  of  prisoner  from  proceedings  for.  7165 

when  prisoner  insane  or  idiot 7166 

Of  administrator,  etc.,  failing  to  return  in- 
ventory   6048 

how  diachafged  from . . . , « ,  69it 
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impriannmMit—  Continued, 

01  person  refusing  to  produce  will , J5924 

Of  person  suspected  of  concealing  assets,  etc., 

of  estate 6054 

Saving  of  rights  of  persons  under— see  Dis- 

ABIUTU 

Improred  roads— 
Appeal  from  assessment  of  damages  for  ma- 
terial taken  to  repair 4859n 

DnproTttmeBts— 

Lease  of  ward's  lands  to  secure K  6296, 6308 

Lien  of  tenant  for 6301-8 

Of  real  estate  of  imbecile 6313-1-4 

Inoompeteney— 
Removal  of  executor  or  administrator  for. .  6017 
of  guardian 6272 

Tuftmnttrft^nfta  —See  LlENS. 

Upon  real  or  personal  estate  no  revocation 

of  devise 5956 

Devisee  takes  subject  to 5955 

Iiid«miitty— 

Distributee  to  give  bond  of  to  executor,  etc., 

when 6189 

Executor,  etc.,  before  paying  legacy  may  re- 
quire bond  of 6128 

Surety  of  executor,  etc.,  wasting  estate  may 

require  bond  of 6208 

of  foreign  executor,  etc 6132 

Index— 
Omitted    by   predecessor,    probate    judge 

must  make 530 

To  records  and  dockets  kept  by  probate 

court 528 

I&doitMment — 
Of  allowance  or  rejection  of  claim  against 

insolvent's  estate 6352 

decedent's  estate 6097 

On  will  deposited  with  probate  judge 5918 

Industrial  Home- 
Commitment  of  girls  to H76^774 

See  GiBLs'  Industrial  Homb.  - 
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Indiutxlal  StfhcMA— 
Commitment  and  diBcharge  of  boys. . .  .j)  752-759 
8ee  Boys'  Industbial  School. 

Infi«t— See  Child,  Guasdian,  Hbis. 

Apj^ropriation  of  property  of 6415a 

Action  of  by  guardian  or  next  friend.  Code 

of  Civil  Procedure   4898 

Adoption  of,  and  change  of  name. .  .K  3137-3140  . 
Answer,  what  guardian  of  to  deny  in.  C.C.  P.  5078 

Can  not  make  will 5914n 

Contest  of  will,  rij^^hts  as  to 5933 

Defense  by  ffuardian  ad  litem.  Code  of  Civil 

proceaure ,  5003 

Foreim  will,  rights  of,  as  to  record  of 5967 

Guardian  of,  rights  and  duties,  etc. . . .  6254,  H  9eq. 
Limitation  of  action  against  heir,  etc,  after 

settlement 6218 

Service  of  summons  on.  Code  of  Civil  Pro- 
cedure  5047 

When  incompetent  to  testify  under  ten 
years  of  age.  Code  of  CivU  Proced- 
ure  5240 

milnnary- 
When  probate  judge  may  send  insane  pa- 
tient to «707,  8002-4 

physician  to  report  condition  of  patient  to 

probate  jud^ 8093-6 

fees  of  physician  approved  by  probate 

judge 8002-7 

Removal  or  discharge  from 721 

Inftirmatlon — 

Prosecution  by^n  probate  court. 6455 

See  Criminal  I^bocedubk. 

Inlieritenoe- 
Rules  of 4158,«< ^r^. 

laiiaritanoe  tax- 
Collateral  inheritance  tax 522, 

amount  of  tax 522,  

appeal,  jurisdiction  of  probate  court  sub- 
ject to 626,  

appraisal  of  property  not  liable 523,  

when  to  be  made 523,  
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county,  percentage  for  use  of 52B, 

oocinty  auditor  to  certify  value  of  estate 

subject  to,  to  county  treasurer. .  .525, 

county  treasurer  to  apportion  amount  to 

county  and  state,  when 525, 

deduction  of  property  not  liable 525, 

deduction  or  collection  of,  by  administra- 
tor, etc.,  before  delivery  of  specific 

legjocy 524, 

deduction  and  payment  of  tax  upon  leg- 
acy payable  out  of  real  estate . .  .524, 

fees  of  appraisers 525, 

fees  of  officers 527, 

final  settlement,  acceptance  or  allowance 
of  account,  contingent  on  payment  527, 

voucher  for  payment 527, 

information  to  be  furnished  to  probate 

I'udge  by  executor,  etc,  of  propertv 
iable,  when 52o, 

interest  on,  if  not  paid  within  one  year  523, 
inventory,  proceedings  after  filing. . .  .525, 

lien,  tax  to  be,  upon  property. 523, 

notice  of  non-payment  to  be  given  in  writ- 
ing  523, 

payment  of,  into  county  treasury 523, 

discount  allowed,  if  paid  before  expira- 
tion of  vear 523, 

"person"  or  ^'property,"  construed  in  act 

527, 

probate  court,  jurisdiction  of 526, 

non-payment  of,  to  give  notice  of  in 

writing ; .  .528, 

semi-annual  statement  to  be  made  to 
county  auditor  of  propertv  liable. .  526, 

separate  record  to  be  kept  for 526, 

property  liable  to 522, 

not  liable  to 523, 

excess  over  reasonable  compensation  to 

executor,  etc.,  liable  to 523. 

prosecuting  attorney  to  collect  if  not  paid 

within  18  months 526, 

to  represent  state. : 526, 

refundment  of  tax 525, 
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retention  or  collection  of  upon  lemcv 

given  for  limited  period .524, 

8Ale  of  proi>erty  for  payment  of 524, 

state,  percentage  for  nae  of 526, 

valuation  of  property  subject  to 625, 

when  due  and  payable 622, 

who  liable  to  pay 522, 

Direct  inheritance  tax 517, 

amount  of 518, 

appraiflera,  fees  of 520, 

county,  percentage  for  use  of 518. 

county  auditor  to  certify  value  of  estate  ana 

amount  of  tax  to  county  treasurer.  520, 

county  treasurer  to  apportion  amount  to 

state  and  counter 520, 

deduction  or  collection  by  administn^r, 

etc 519. 

deduction  upon  legacy  payable  out  of  real 

estate 519, 

fees # 521, 

final  settlement,  acceptance  or  allowance 

of,  contingent  upon  payment. . .  .522, 

information  to  be  furnished  probate  judge 

by  executor,  etc.,  of  property  llabfe, 

wnen 520, 

.interest  chargeable  if   not  paid  within 

year 519, 

inventory,  proceedings  after  filing. . .  .520, 

jurisdiction  of  probate  court 521, 

lien  of,  upon  property 518, 

pavment  of 518. 

aiscount  if  paid  before  expiration  of 

year 519, 

probate  judge  to  appoint  appraisers.  .520, 
semi-annual  statement  to  county  audi- 
tor of  property  liable 521, 

property  liable 518. 

prosecuting  attomev  to  collect,  if  not  paid 

within  18  months .619, 

to  represent  state 621, 

sale  of  property 619, 

state,  percentage  for  use  of 618, 
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valaation  of  property  rabject  to 520, 

when  due  and  payable 518, 

Ii^iincttoni— See  Appbopbiatioh  op  Pbopertt. 

When  may  be  granted  by  probate  court. 

Code  of  Civil  Procedure 6673 

mivry— 
Action  for,  by  wrongful  death 6134-^5 

laauest— See  Asylum. 

Of  lunacy 702-749 

On  body  of  unknown  person 1224-1228 

f%i«it«A  asylmn-See  Asylum 702-749 

Insane  parson— See  Idiot. 

Action  of.    Code  of  Civil  Procedure 4998 

Appropriation  of  property  of 6416a 

Can  not  make  will 5914n 

Contest  of  will,  rights  as  to 6933 

Confinement  in  prison,  asylum,  etc. . . . 616,  8092-2 

separate  apartments  for 616,  8092-3 

Defense  of.    C.  C.  P 5000 

Discharge  from  imprisonment 607,  7166 

Dower  of — see  Dowbb. 

Election  to  take  dower,  or  under  will,  how 

made  for  insane  or  imbecile  widow. .  6966 

Guardian  of 6302-6316 

power  of,  to  borrow  money  or  mortgage 

real  estate 6301ct-e 

Improvement  of  real  estate  of  imbecile. .  .6313-1-4 
Incompetent  to  testify.    Code  Civil  Proced.  5240 

Inquest  as  to 702-749 

Lease  of  lands 6308-6312 

Limitation  of  action  by  and  against— see 

Disabilities. 
Prisoner,  proceedings  when  insane. . . .  607,  7166 

treatment  of. 609,  516,  »  7430,  8092-2-7 

Saleof  lands 6306 

Trustee  of  non-resident,  powers  and  duties 

of T 86320-6334 

When  probate  judge  may  send  to  infinnary.    707 

Uuolvsnoy,  court  of  I  ,        .    ,       ,^^ 

Absence  or  disability  of  probate  ]u<lge.  640. ■ 

Absence  or  disability  of  judge  of  court  of 

insolvency 640,  — 
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iBiOlTMioy,  court  oP-OonHnued, 

Appeal  and  error  prooeedings 540, 

Bond  of  judge 536, 

Compensation  of  judge 536, 

Deputy,  duties  of 537, 

Election  of  judge 536, 

Fees,  laws  regulating,  of  probate  court  to 

govern 640, 

Judse  of,  to  consist  of  one 536, 

Held,  where 537, 

Jurisdiction  oi 538, 

Officers  of 637, 

Probate  court,  powers  of  to  extend  to.  .540, 

Transfer  of  business  to 539, 

other  than  that  arising  under  insolvent 

laws 539, 

Vacate  judgment,  etc.,  power  to 539,  

IkisolTent  debtor- 
Commissioner  of  insolvents — see  Commib- 
SI0NSB8  OF  Insolvents. 
action  by,  on  bond  of  applicant,  how 

brought 6368 

actions,  how  brought  and  prosecuted  bv. .  6362 
additional  examination,  wnen  may  make.  6374 
applicant's  bond,  schedule,  etc.,  to  return 

to  court ; 6371 

assets,  disposition  of,  when  petition  dis- 
missed  6378 

assignment  of  property  to 6362 

bond,  conditions,  etc 6359 

bond  of  applicant,  may  require,  when  and 

how 6366 

action  on,  how  brought  bv 6368 

certificate  to  applicant,  when  and  how 

given 6367 

effect  of 6367 

claims^  how  to  allow 6381 

disposition  of  assets,  when  petition  dis- 
missed  6378 

duties,  when  may  be  dischai^ged  by  master.  6383 

examination  of  applicant  before 6365 

examination  of  applicants  to  be  reduced 

to  writing 6365 
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fees  of.  how  allowed  and  paid 26382 

law  relating  to  voluntary  afisignments,  to 

be  governed  by 6381 

master  commissioner  may  discharge  du- 
ties of,  when 6383 

notice  of  application,  when  and  how  to 

publish 6370 

oaths,  mav  administer,  when 6380 

office,  shall  keep,  where 6360 

Petition  of  applicant,  notice  of  time  of 

filing  of 6371 

petition,  disposition  of  assets,  when  dis- 
missed   6378 

probate  court  to  appoint 6359 

record,  to  keep,  oi  applications  and  pro- 
ceedings thereon 6369 

to  be  open  to  all  persons  interested 6369 

removaljof 6360 

resignation  of 6360 

schedule,  bond,  etc.,  of  applicant  to  be 

returned  to  court 6371 

successor,  when  appointed 6360 

may  demand  books,   papers,  etc.,  of 

predecessors 6360 

suits  pending  when  assignment  made, 

may  prosecute 6362 

term  of  office 6359 

voluntary  assignments,  to  be  governed  by 
law  relating  to 6381 

Proceedings  before  commisgionert : 

Applicant  mav  be  brought  before  commis- 
sioner, how 6361 

to  file  petition  in  j>robate  court 6367 

discharged  on  certificate,  when 6379 

Assignment,  what  necessary  before  certifi- 
cate granted 6362 

form  and  effect  of  assignment 6362 

between  arrest  and  examination  void ....  6363 
Bond  of  applicant,  action  on,  by  commis- 
sioner  6368 

commissioner  may  dispense  with,  when. .  6366 
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of  non-resident  applicant  and  its  oondi- 

tions {6306 

resident  applicant  must  give,  when 6366 

Books,  etc.,  what  applicant  to  deliver  to 

commissioner 6361 

Certificate  to  applicant,  when  commissioner 

to  issue . . . . ; 6367 

applicant,  when  dischai^ged  on  certificate.  6379 
effect  of  certificate  granted  to  applicant. 

K  6367, 6379 
Commissioner  mav  prosecute  what  suits . . .  6362 
Costs,  when  may  be  awarded  against  appli- 
cant  6377 

Creditors,  action  for  distribution  of  proceeds 

to 6368 

Discharge,  certificate  of,  may  be  granted  to 

applicant,  when 6372 

Examination,  as  to  causes  of  insolvency. . . .  6365 
Examination  of  applicant  by  commissioner.  6366 
Exempted  property,  separate  schedule  of. .  6361 
Exemption,  not  to  affect  applicant's  right 

to 6361 

False  arrest,  applicant  may  bring  action  for.  6361 
Forfeited,  bond  of  applicant,  when  may  be.  3368 

Oath  of  applicant 6364 

Petition  in  probate  court,  applicant  to  file.  6367 

when  bond  required  on  filmg 6367 

Prisoners,  entitled  to  benefits  of  what  pro- 
visions   6361 

Re-examination,  when  may  be  required  to 

submit  to 6373 

adjourned,  may  be 6374 

applicant  to  sign  and  swear  to 6375 

not  required  to  submit  to,  more  than  twice.  6374 

writing,  to  be  in 6374 

Schedule  of  debts,  when  and  how  made. . .  6361 

what  to  be  included  in 6361 

Separate  schedule  of  exempted  property. . .  6361 
Suits,  what  commissioner  to  prosecute  ....  6362 
Procetdingt  in  court  after  eertificate  granted : 
Applicant  required  to  submit  to  but  two 

examinations 6374 
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examination  to  be  signed  and  sworn  to.  .{6375 
Application,  when  to  be  dismissed  in  de- 
fault of  petition 6378 

disposal  of  assets  in  such  case 6378 

Bond,  schedule,  etc.,  to  be  filed  in  court, 

when 6371 

Certificate  granted  by  court,  effect  of 6379 

What  does  not  {protect  as^ainst 6379 

Claims,  how  verified  and  allowed   or   re- 
jected  6381 

Costs,  when  to  be  paid  before  delivery  of 

certificate 6377 

Delivery  of  certificate,  when  costs  to  be  paid 

before 6377 

Discharge  on  production  of  certificate 6379 

return  of  process  of  arrest 6379 

Docket,  how  case  to  be  enter^  on 6371 

Examination,  applicant  to  sign  and  swear 

to 6375 

court,  to  be  returned  to,  and  filed 6375 

Further  examination,  before  whom  had. . . .  6373 

conducted,  how 6374 

postponed,  when  majr  be 6374 

Hearing,  final,  proceedings  on 6376 

costs,  how  awarded  and  collected 6377 

court  may  grant  certificate  or  dismiss  pe- 
tition  6376 

witnesses  may  be  examined 6376 

Petitition,  when  to  be  filed  in  court 6372 

Proceedings,  when  creditor  resists 6373 

when  docs  not 6372 

Recognissance  of  applicant,  when  court  may 

require 6367 

Sales  of  real  estate,  how  made 6381 

ImolTent  estate  of  decedent- 
See  Administrators  and  ExBCUTORS..ii 6224-6253 

Inspeotonh- 
Of  corporate  elections,  appointed  by  probate 

judge,  when.    R.  S 3245a 

Provision  inspector  to  be  appointed  or  re- 
moved oy  probate  judge. 4277 

oath  of 4278 
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bond  to  be  approved  by  jndge  and  depoe- 

ited  witn  county  treaflurer {4278 

Tobacco  inspector  to  be  qualified  by  probate 

iudge ; 4334 

bona  of,  approved  by  and  deposited  with 

probate  judge 4340 

who  may  sue  on 4340 

entry  of  appointment  in  journal  and  cer- 
tificate to  appointee 4338 

fees  for  appointmg  inspectors  and  approv- 
ing bond.  4337 

oath  of 4339 

who  may  administer 4339 

copy  of  to  be  transmitted  to  probate 
judge,  when 4339 

Dunmaoe  oonpaiiy— 
Approval  of  bond  b^  probate  Judge 3685 

Intention— 

Governs  in  construction  of  will 5967n 

Essential  to  revocation  of  will .- .  5953 

Intestate- 
Inheritance  of  estate  of 4158,  H  mq. 

Interest- 
Discount  of,  of  debt  against  decedent's  estate 

paid  before  due K  6104,  6115 

In  condemnation  cases 6414n 

On  sale  of  land  by  executor,  etc.,  deferred 

payments  to  bear «...  6161 

On  sale  of  land  by  ffuardian. 6286 

On  taxes  unpaid.    R.  S 2846 

On  release  of  ward's  tax  title 6294 

When  executor,  etc.,  chargeable  with 6179 

When  guardian  chargeable  ?nth 6269 

Interest  of  probate  Judge- 
Duty  in  case  of ^ 585 

in  appropriation  proceedings 6440 

Inventorr— 

Dead  body,  of  property  found  on 1284 

Executor  and  administrator!  inventory  by. 

6023-6047,  60&,  6069 

appraisement  included  in 6023 

compensatiou  of  probate  j  udge 6044 
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monthly  statement  of  probate  court  to 

county  auditor. 26044 

n^i^ect  or  refusal  to  return 6047 

priority  of  debt  for  taxes  or  penaltjf 6044 

retention  of  copy  and  return  of  original. .  6044 

removal  for  fauure  to  return 6049 

sigmng  of ' 6044 

ta^  inquisitors,  no  allowance  for 6044 

taxation,  probate  court  to  send  statement 
of  to  county  auditor  for 6044 

Guardians,  filed  by,  when  to  be 6269 

removal  of,  for  failure  to  file 6269 

return  of,  may  be  compelled 6275 

Insolvent  debtors,  assignee  of,  what  inven- 
tory to  contain 6347 

Residuary  l^tee  need  not  return,  when. .  6997 

Special  administrator  must  return 6008 

Intwriireler — 
Of  common  pleas,  Hamilton  county,  to  ren- 

der  service  in  probate  court,  how.&34, 


C!ourt  may  order  same  paid  over,  when. . . .  6192 
Executor  or  administrator  to  make  of  un- 
claimed money 6191 

Guardian  to  make  certain,  for  ward 6269 

Securities,  in  what  executor,  guardian,  etc., 

may  make 6413 

Jail— See  Imprisonmxht. 

Commitment  to,  of  girl  in  industrial  home.    771 

Insane  person  confined  in,  when 22707, 8092-2 

procedings  when  prisoner  insane 7166 

treatment  of  insane  prisoners 7430 

Probate  judge  to  approve  of  plans,  etc.,  for. 

Joint  ooBtraot- 
liability  of  estate  of  decedent  on 6102 

Joint  sub-dSstrlot— 

Commissioners  to  be  apx>ointed  for. 3038 

oath  and  duties 3939 

report  of 3941 

effect  of  report,.,, 3942 
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Clerk  of  board  of  edacation  to  present  plans, 

etc {3940 

give  notice  of  filing  petition 3933 

Owts,  security  for .- 3935 

on  judgment  against 3943 

jud^ent  for 3945 

Dissolution  or  alteration  of 3950 

YeoB « 3943 

Notice  of  filing  petition . '. ! !  V.V.\ '. !  \  V.V.V,  3933 
publication  of  and  of  meeting  of  commis- 
sioners .   3937 

Petition  for 3932 

when  may  be  filed  with  probate  judge.  S0S4 

for  additional  sub-district,  etc 3946 

proceedings  on 3947 

when  may  l:^  filed  with  probate  judge  —  r948 

Joliiluii 

What  bars  dower 4180 

Effect  of  eyiction  from 4191 

Joint  wfflsHSee  Wills. 5914n 

Joumal— 

To  be  kept  by  probate  court 528 

Approval  of  court  as  to  distribution  of  notes, 

etc.,  to  be  entered  on 6189 

Joumal  entries— See  Fobms. 

Judce-See  Pbobatx  Judgb. 

JndgmMitHSee  Ordkb. 

Adjusting  and  settling  yarious  matters  as 

to  decedent's  estate 6216 

Appeal  from 6407 

Appropriation  of  lands  by  private  corpora- 
tion, confirming  verdict  in. . .  .H6432, 6435 

Assignment  to  avoid  arrest,  for  costs. 6377 

Award  of  referees ■ 6094 

Claim  rejected  at  instance  of  heir  or  cred- 
itor of  decedent 6008 

Bfiainst  assignee  or  trustee 6352 

disallowed  against  insolvent  estate,  how 

rendered H  6243,  6246 

report  of  referees  as  to  disputect  claim...,  6096 
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Concealing  or  embezzling  assets  of  estate, 

against  persons  suspected  of {6057 

UencI e057 

Distribution,  to  enforce  order  of. 6197-8 

lien  of 01»7 

transcript,  when  to  be  filed  with  clerk  of 

common  pleas .' 0058 

duty  of  prosecuting  attorney  if  judgment 

ren(]tered  in  favor  of  state 6059 

Fraudulent  conveyances,  judgment  as  to 

certain 6344 

Guardian  mast  obey,  what »62e9,  6271,  6276 

Insolvent,  apportioned  when  estate  is 6250 

Levees,  judgment  as  to 4595 

Joint  contract,  liability  of  estate 6102 

lien  of 6057.6058,6197 

Revivor  of.    Ck)de  of  Civ.  Pro K5366-5371 

Road  cases,  appeals  in 4693 

Vacation  or  modification  of.  CO.  P.  .885354-5365 
jurladletlon  of  common  pleaa— 
See  Appeal,  Common  Pleas. 
When  probate  judge  interested JS535,  6440 

Joxlsdletlon  of  probate  eonrt— 

Constitutional  provisions 1,  — - 

Criminal  procedure .*  6454,  et  teq. 

When  probate  judge  interested,  common 

pleas  has  jurisdiction 535 

Exclusive : 

Administrator's  and  executor's  accounts  to 
settle,  control  conduct  of,  and  order 
distribution  of  estates 524 

Appropriation  of  property  by  corporations, 
to  make  inquests  of  amount  of  com- 
pensation  524 

Assignees,  trustees  and  commissioners  of  in- 
solvents to  appoint  and  qualify,  etc.    524 

Elections  of  justices  of  the  peace,  to  try  con- 
tests of 524 

Guardians,  to  appoint  and  remove  and  set- 
tle accounts  of,  ete 524 

Inquests  respecting  lunatics,  etc.,  to  make.    524 
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Letters  of  administration,  etc.,  to  make. . .  •  (524 

Letters  of  administration,  to  grant. 524 

Marriage  licenses,  etc.,  to  grant 524 

Wills  to  probate,  etc 524 

When   acquired,   exeludes  other  probate 

courts. ; 527 

Concurrent: 
Contracts,  completion  of  real  by  executors, 

etc 525 

Habeas  corpus 525 

Misdemeanors 526 

in  what  counties 6454 

Sale  of  lands  by  executors,  etc.,  guardians 

and  assignment  of  dower  in  such  cases.  525 

Jury- 
Administration  of  estates  on  bond  of  execu- 
tor, etc t 6216 

in  action  by  creditor  against  heirs,  etc. . . .  6220 
in  action  for  damages  for  wrongful  death, 

etc 6135 

for  conoealinff  or  embezzling  assets..  . .  6057 
Appropriation  of  property  by  private  cor- 
porations  6421 

challenges 6426 

fees 6451 

impaneling 6425 

oath 7 6427 

verdict 6432 

view  of  premises 6428 

by  municipal  corporations 2238 

drawing  of 2240 

summons  of 2239 

verdict  of 2245 

view  of  premises 2242 

Criminal  prcM^dure 6^166 

Ditch  appeals,  county 4465 

chaiienges 4466 

fees.. 4506 

impaneling 4466 

oath 4467 

verdict 4469 

view  of  premises 4468 
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township {4537 

challenges 4537 

fees 4541 

verdict 4539 

view  of  premises 4538 

Drift,  removal  of 4577 

drawing 4577 

notice  of  meeting 4578 

oath 4580 

verdict 4580 

Election  of  justice  of  the  peace,  contest  of.    573 

fees 578 

oath 575 

verdict 575 

Fees.    Code  Gi yil  Ptocedare . . .  K  6405,  5182,  5189  m 

appropriation  of  property 6451 

ditch  appeal,  county 4506 

township 4541 

election  of  justice,  contest  of 578 

levee,  construction  of 4604 

road  apoefds,  state 4632 

Girls'  Inonstrial  Home,  trial  of  girl  to  he 

sent  to 771 

Home  of  the  Friendless,  trial  of  girl  to  be 

sent  to 515,  8071 

Levee,  construction  of 4600 

fees 4604 

impaneling 4601 

trial  to 4602 

verdict 4602 

view  of  premises '. 4602 

Bead  appeals,  county 4700 

challenges 4702 

oath 4702 

trial  to 4703 

verdict. 4703 

materials,  from  proceedings  of  county  com- 
missioners as  to 514,  iSOS&'SOO 

state 4628 

challenges 4702 

oath 4702 
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verdict MTOS 

view  of  premises 4703 

JiutiM  of  the  poMe— 
Arbitration  of  claimB  agaiiiBt  estate,  duties 

as  to 6093-1 

Claim  against  estate,  may  take  affidavit  of. .  6092 

Contest  of  election  of 672 

costs  of 578 

election  not  to  be  set  aside  for  illegal  votes 

cast,  when 576 

evidence  confined  to  points  stated  in  notice.    575 
jury  of  three  selected  by  probate  judge. . .    573 

justice  to  preside  in  absence  of  judge 577 

notice  of  contest 572 

to  electors  to  fill  vacancy 575 

Contest  of  election  of  probate  judge,  duties 

of  justice  on  appeal  of 2997 

to  issue  subpoenas  tor  witnesses 2998 

testimony  before 3000 

to  certify  and  transmit  to  commun  pleas.  3000 
Decedent's  personal  property,  may  appoint 

appraisers  for,  when 6028-9 

form  of  certificate  of  appointment 6030 

oath  to  inventory  may  be  administered 

by,  when 6046 

real  property,  may  appoint  appraisers  for, 

when 6156 

certificate  of  appointment,  to  make,  etc.  6156 
oath  of  appraisers  may  be  administered 

by ...  6157 

Insolvent  debtor's  property,  may  appoint 

appraisers  for,  when 6347 

Marriafle,  may  solemnize 6385 

penaltv  for  solemnising  contrary  to  law. .  '6392 
for  niilure  to  return  to  probate  judge  a 
certificate  of  marria^^  solemnized . . .  6391 

duties  of,  before  solemnizing 6393 

Proceedings  to  change  number  of  in  town- 
ship     568 

when  part  of  township  attached  to  an- 

other. 568 

in  Cuyahoga  county 568 
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Wages  o^  a  preferred  claim  against  insolv- 

ent  debtor's  estate,  when {6355 

against  estate  of  decedent 6090 

Land— See  Real  Estate. 
Landlord  and  tenant— See  Liquor  Laws. 
Lien  of  tenant  for  improvements  made  un- 
der lease  of  guardian  of  minor,  idiot, 
etc Ka301-6308 

Last  sloloiMS— 
Expenses  of,  a  preferred  claim 6090 


Guardian  of  minor  to  make 629&-6301 

of  idiot 630&-^12 

for  petroleum  oil  or  natural  gas  purposes.  6301-1 

for  mining  purposes 6301-5 

Permanent  leasehold  estate  descends  same 

as  fee  simple 4181 

Trustee  of  minor,  idiot,  etc.,  may  make 6323 

LenoT— See  Legatee. 

Definition 5913n 

Discharge  of  debt  in  will  against  executor 

construed  as 6068 

must  be  included  in  inventory 6068 

Paid  within  four  years  requires  bond 6128 

sale  of  real  estate  to  pay 6172 

Legal  advertisement— 

Two  papers,  what  notice  to  be  published  in.  6406)i 
Legal  representatlvefr*-See  Heibs,  etc. 
Legate«h-See  Devisee. 
Allowance  to  widow,  may  ask  review  of . . . .  6043 

Appraisement,  notice  to  of 6032 

may  be  present  at 6034 

Bond,  to  give  for  payment  of  legacy,  when. 

K6075,  6128 
when  may  bring  suit  on  bond  of  adminis- 
trator, etc '. 6211 

when  court  may  authorize  suit  on  bond 

of  administrator,  etc.,  by 6212 

Charged  by  will  with  payment  of  debt, 

eflfect 6218 

takes  land  subject  to  chai^ 5955 

Concealing  assets,  rights  against  persona . .  6053 
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CTontribution  by,  to  raiae  portion  for  absent 

chUd,  etc H  6961 ,  5976 

to  pay  share  of  devisee  witness  to  will, 

when 5925 

to  pay  legacies,  etc,  when  devised  prop- 
erty taken  to  pay  debts 5973-^ 

to  pay  claims  against  estate  after  settle- 
ment, etc.    See  Ontribution.  .  K  621^-6223 
Creditors  may  bring  action  against,  after 

settlement,  when 6218 

Death  of,  legacy  not  to  relapse,  when 5971 

Distribution,  may  enforce  order  of 6195 

Foreign  executors,  etc.,  rights  as  to 6131, 2 

How  may  obtain  legacy  bjr  action 6211 

How  may  obtain  legacv  within  four  years..  6128 

Inventory,  may  compel  filing  of.  6047 

may  be  present  at  taktng  of 6034 

Notice  to,  of  hearing  of  executor's,  etc., 

claim  a^nst  estate 6100 

of  mftlfing  mventory  and  appraisement 

to  be  given  to 6032 

Party  to  contest  of  will C.  C.  P.  5859 

in  action  on  administration  bond 6215 

in  action  for  sale  of  land 6142 

Personal  property  specifically  bequeathed 

to  be  deUvered,  when 6076 

Probate  judge,  when  interested  as 535 

Property  bequeathed,  takes  subject  to  en- 
cumbrance   5955 

Residuary  defined 5913n 

bond  of  executor,  who  is 5997 

not  to  discharge  lien  on  real  estate  for 

payment  of  debts,  except 5998 

inventory,  when  not  required  to  return. 

H5997,  6023 
lien  of  decedent's  creditors,  land  passing 

to,  is  subject  to 85998,  6023 

take8.deceased  child's  share  of  real  estate, 

when 5971 

Sale  of  real  estate  to  pay  legacy  of 6172 

Sums  paid  to  may  be  recovered,  when 6021 

Testimony,  when  adverse  party  claims  as. .  5242 
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or  as  assignee  or  vendee  of  legatee 25241 

Witness  to  will,  effect  of  being. 5925 

Lagltbiiaoy— 

Of  persons  bom  bastards,  how  effected. . . .  4175 

Lsttm.-See  Administration  of  Estates. 

Of  administration : 

Applicant  for  to  file  affidavit  and  give  bond.  6005-6 

County  in  which  granted 6994 

Non-resident  interested  in  business  here. . .  6013 
Revocation  of » 6049,  6178,  6252 

by  discovery  of  will 6019 

Who  entitled  to 6005 

probate  judge  is  not. 535 

Will  not  issue  of  right  after  twenty  years. .  6014 

may  issue  before  on  petition,  etc. 6014 

Destamentary : 

Application  for 6005 

County  in  which  granted 5994 

Revocation  of JJ6049,6178,  6262 

Who  entitled  to 5995 

minor  must  attain  majority 6001 

probate  judge  not  entitled  to 535 

when  to  issue  to  foreign  executor.  .{25938-5941 

Ofgiuirdianship : 

For  guardian  of  two  or  more  wards 6263 

LevM,  ooBstmetton  of- 

Apportionment  of. 4595 

Appropriation  of  property  for 2232 

Assessment  of  work  to  be  made,  how 4594 

when  to  go  on  duplicate 4611 

Bond  filed  by  petitioners 4586 

Changes  in  route  authorized 4597 

Compensation,  application  for 4588 

hearing  of  application  for 4591 

must  l^  maae  before  final  order 4592 

Costs 4604 

apportionment  of 4595 

on  dismissal 4606 

Dismissal  of  proceedings^  when 4606 

Error,  can  not  be  comptamed  of,  unless. . . .  4612 
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relief  in  case  of  manifeet {4613 

correction  of  errors,  etc 4605 

Fees 4601 

Flood  gate,  court  may  order  ^nstmction  of.  46199a 

Final  order 4593 

Hearing  on  preliminary  matters 4589 

on  the  merits 4590 

of  application  for  damages 4501 

Jurisdiction  of  probate  court 4585 

Jury,  impanelling,  etc 4600-1 

trial  to 4602 

verdict,  form 4601 

when  to  be  returned 4602 

proceedings  on 4603 

Meaning  of  "  levee  " 4506 

Notice  to  parties  interested 4587 

Petition  for 4586 

Repair  of , 4607 

Report  of  viewers 4690 

Riprapping,  when  to  be  done 4599 

Sale  of  the  work 4610 

Statements  for  parties,  when  judge  to  pre- 
pare  ? 4595 

Townsnip  trustees,  when  and  how  may  es- 
tablish   4614 

Verdict,  form,  etc 4601-2 

Viewers,  etc.,  appointment  to  fill  vacancies.  4598 
When  levee  intersects  water-coune  or  an- 
other levee 4608 

When  levee  benefits  road 4609 

LUblUty- 

Death  by  wrongful  act 6134^ 

£xecutor8  and  administrators.    See  Admin- 

ISTBATION  OF  ESTATES,  InVEXTOST. 

Guardians.    See  Guardians. 

Heirs,  devisees,  etc.,  to  contribution.    See 

Gomtribution ^5961,  5973^,  6218-^6223 

Lease  of  premises  for  sale  of  liquors..  .R  S.  4364 

Person  refusing  to  produce  will 5924 

Trustee  for  loss  of  money  deposited  in  bank.  5984n 
Officer  neglecting  to  serve  or  return  process 

or  pay  over  money H  541  -  644 
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Minister  of  the  gospel,  of,  to  solemnize  mar- 
riage  §6386 

to  be  prodaced  to  |)robate  judge  of  county 

in  which  marriage  solemnized 6387 

Parties  of  applying  for  marriage K6389-6390 

Fees  for 6390 

Penalty  for  improperly  issuing. 6390 

Tobacco  warehouseman,  of,  fees 4336-7 


Adrniniitration  of  alcUes: 
Bond  of  residuary  legatee   does  not  dis- 
charge, except 5998 

Concealing  assets,  of  judgment  against  per- 
sons   6057 

Debts,  on  undevised  real  estate  for  payment 

of 5972,5 

unaffected  by  provisions  as  to  payment  of.  6091 
Distribution,  against  executor,  etc.,  to  en- 
force order  of 6197 

Judgment  of 6197 

embezzling^  etc.,  estate 6057 

Mechanics,  nghts  and  duties  of  executors, 

etc R.  a  3192 

On  personal  propertjr  of  decedent  created 

during  his  life  time,  order  of  payment  6091 
Residuary  legatee,  bond  of  to  pay  debts  does 

not  release 5998 

Sale  of  real  estate,  holders  of  parties  in 

action  for 6142 

priorities  of,  adjusted  in  such  action 6145 

proceeds,  applied  to  satisfy,  order  of.. . . .  6165 
Taxes,  of  executors,  etc.,  for  payment  of.. .  2851 
Amgnment  for  creditors : 

Assignee  takes  subject  to 6335n 

Assignment  does  not  affect  priorit}[  of 6335n 

udgment  can  not  attach  after  assignment.  6335n 

Pavment  of  by  order  of  probate  court 6351 

Sale  of  real  estate  free  from 6350 

Title  requiring  decree  to  settle,  action  for 

sale  may  be  brought  in  Common  Pleas.  6351 
Quardiana,  etc.  : 
Lease  of  real  estate  to  discharge 6296 


714  IMOBZ. 

lAnB—OonHnued. 

of  tenant  for  improvements 86301,  6906 

Of  drunkard,  after  notice  of  appointment 

of  goardian  void 6318 

Sale  of  real  estate  to  discharge 6280 

petition  to  describe 6281 

Sale  of  liquors  on  ward's  premises R  S  4364 

Taxes  paid,  of  guardian  for 2851 

Lift  estalt- 
Devise  for  life,  limited  to  heirs,  how  con- 
strued  5968 

Rule  in  Shelley's  case  abolished  as  to  wills.  5968n 
Given  by  will  not  enlarged  to  fee  by  power 

of  sale,  etc 5967n 

And  remainders  in  shares  of  stock 5967n 

Umitattonof  actions.— See  Codb  of  Civil  Pbo. 
AdminiitraUon  of  ettala: 

Bond  of  executor,  etc G.  0.  P.  4984 

Creditors  by,  against  executors  and  admin- 
istrators  6113 

on  claims  accruing  after  four  years.. ...  61 13 
when  assets  received  after  four  years..  .6114 
on  claim  rejected  by  executor,  etc. 

H6097,  6116 

of  insolvent  estate 6241 

at  instance  of  heir  or  creditor 6098 

when  administrator,  etc.,  dies,  etc,  and 

new  one  appointed 6120 

against  administrator  de  bonU  rum 6121 

when  former  administrator,  etc,  has 
not  given  notice  of  appointment, 

etc 6122 

when  notice  of   appointment  is  not 
given  within  proper  time,  and  is 

given  afterward 6120 

special  administrator,  limitation  of  action 

when  appointed   6012 

against  heirs,  devisees,  etc,  after  settle- 
ment  6218 

on  bond  of  executor,  etc 0.  C.  P.  4984 

Executors,  etc.,  by,  for  death  by  negligence. 

16135,  6134a 
to  subject  land  fraudulently  conveyed 6139 
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Umltatioii  of  MVUmit- Continued. 

Insolvent  estate,  Ifdlare  by  creditor  to  pre- 
sent claims  a  hax  to  recovery,  when.2  6247 

action  against,  when  barred 6241 

to  remedy  an  omission  to  appeal  from  de- 
cision of  commissioners  of  insolvent 

estate 6231 

Will,  contest  of 6933 

Asngnmentfor  creditors : 
On  claims  rejected  by  assignee  or  trnstee  . .  6352 
Fraudulent  conveyance,  action  to  «et  aside.  6344n 
Statute  does  not  run  in  favor  of  assignee.. .  6335n 
Payment   of   dividend   not  new   promise 

under  limitation  act 6335n 

Chuirdian  and  loard : 
To  open  and  review  settlement  of  guardian.  6289 

of  guardian  of  lunatic 6304 

Liquor  lawi-< 
Action  under  for  injury  or  to  means  of  sup- 
port by  causing  intoxication. 

R.8.  24357  dM9. 
Liability  under,  for  lease  of  premises  for 

sale  of  liquors R.  8.  4364 


Duty  of  guardian  to  make,  of  money* of 

ward 6269 

of  trustee  of  minor,  idiot,  etc 6327 

Longvlew  Asylum.— 8ee  Asylum. 

Admission  of  patient  to 738 

8ertificate  of  physician 740 

onveyance  to  asylum 741 

Costs  and  expenses 748 

Examination  of  witnesses 740 

Penalties  of  judge,  etc.,  for  neglect  of  duty.  749 

Prosecuting  attorney  to  attend  to  suits 746 

Warrant  and  subpcenas 739 

Lost  rooorda— 

How  restored.    See  Bboobd 528a 

Lost  wl]l»- 
Admission  to  probate.    See  Wilus 25944  et  ug, 

Limatle.— See  Insane  PfimsoN,  Gdabdian. 
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Duty  of  goardian  of  person  to  famish  ward, 

when J6271 


Proceedings  on  complaint  against  monidpal 

officer  for 1732-6 


Lies  to  compel  officer  to  take  prisoner  be- 
fore commissioner  of  insolvents 6361n 

not  to  compel  saperintendent  of  asylam 

to  take  back  insane  patient 709n 

Mansion  house- 
Right  of  widow  or  widower  to  remain  in 

for  one  year 4188 

election  of  widow  to  take  under  will  does 

not  bar  right 5964 


Certificate  of  to  be  transmitted  to  probate 

court  for  record 6391 

penalty  for  neglect  to  make  record 6391 

for  neglect  to  return  certificate. 6391 

Dissolution  of,  effect  on  legitimacy  of  issue.  4175 

Effect  on  previously  bom  children 4175 

Fines  for  illegal  solemnization  of,  etc.,  how 

recovered 63$>4 

License  of  minister  to  solemnize 6386 

to  be  produced  to  court  and  i\ame  re- 
corded   6387 

no  charge  therefor 6387 

record  so  made  or  certificate  to  be  evi- 
dence   6388 

of^partfes  contracting 6389 

how  obtained 6390 

fees  for 6390 

penalty  for  improperly  issuing.  ....*...  6390 

when  application  to  common  pleas 6390 

Mayor  may  solemnize 6385 

Of  administratrix  or  executrix,  does  not  re- 
voke her  authority 6022 

Of  female  ward,  determines  guardianship  as 

to  person,  but  not  as  to  estate 6265 

Of  female  guardian,  determines  guardian- 

Bhip 6292 


INDIBX.  717 

Of  woman,  does  not  revoke  her  will 85058 

Pablication  of  bans  for 6389 

evidence  thereof  raqaired,  when 6393 

evidence  of  consent  of  parent  or  guardian 

required 6393 

Record  to  be  kept  by  probate  court 528 

what  to  contain 528 

Who  may  solemnize  and  how 6385 

penaltv  against  minister  or  justice  for  ille- 

al  solemnization  of 6392 

penalty  for  solemnization  by  unauthor- 
ized person 6392 

Who  may  contract 6384 

when  consent  of  parent  or  guardian  nec- 
essary  6384 

Married  woman— See  Marriaob. 
Liability  on  appeal  in  condemnation  pro- 
ceeding   2266 

Liability  as  guardian  of  idiot,  etc 6303 

Ma^  make  a  will 5914n 

Saving  of  rights  in  proceedings  by  creditors 
against  heirs,  etc.,  after  settlement  of 

estate 6218 

as  to  foreign  wills 5967 

Marmallng  aiseta-See  Assgre. 

In  conformity  with  will 6152 

When  devised  property  taken  to  pay  debts.  5973-6 
Kaster  oonmilssiaiMr- 
Reference  to,  in  matters  relating  to  restora- 
tion of  lost  records 5286 

To  act  in  absence  of  insolvent  commissioner.  6383 
Mayor— 

May  solemnize  marriage 6385 

Midwlves- 
To  keep  registry  of  births  in  certain  coun 
ties  and  report  same  to  probate  judge, 

when 6396 

penalty  for  neglect 6396 

MUilla^ 

Bond  of  adjutant-general,  sufficiency  certi- 
fied by  probate  judge 3074 
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mmtUL-CkmHnued, 

of  treasurer  of,  to  be  approved  by  probate 

judge {3105 

Drafts,  how  conducted 3092 

Mining — 

Power  of  guardian  to  lease  real  estate  for. . .  6301-5 

■mister- 
May  solemnize  marriage  and  now--eee  Mae- 

RIAGB 6385 

To  keep  registry  of  deaths  and  report  to 

probate  judge,  when 6396 

penalty  for  neglect 6396 

Minor— See  Child,  Guardian,  Infant. 

Appropriation  of  property  of 6415a 

Consent  of  parents  necessary  for  marriage  of.  6384 
To  whom  administration  granted  while  ex- 
ecutor is ^ 6001 

Mlfldemeanort-See  Criminal  Procedubb. 
Jurisdiction  of  probate  court  in,  in  certain 

counties 6454 

■Isfiiaianoe— 
Proceedings  on  complaint  against  municipal 

officer  for ,. 1732, 6 


When  and  how  accounts  of  executors,  etc, 

may  be  opened  to  correct 6187 

of  guardians 6289 

of  trustees 6332 

Koney— 

Assignee  must  deliver  to  successor 6341 

Assignor's  property  must  be  converted  into.  6350 
Distribution,  order  of,  how  enforced . . .{  6196  etieq. 
Executor's,  etc.,  commissions  on  amount  col- 
lected   6188 

Foreign  guardian  of  non-resident  ward  can 

get,  how 6279 

Found  on  body  of  unknown  person,  how 

disposed  of 1227 

Inventory  must  contain  account  of 6037 

and  if  none,  must  so  state 6037 

Investment  of,  by  executors,  trustees,  etc. .  6413 

by  guardians {{  6269, 6413 

belonging  to  heirs  unclaimed 6191 


INBBX.  719 

Money— Om/intioL 

Liability  for  deposit  in  bank 25984n 

Must  be  inventoried  and  ad  ministered.  5996, 6006 
Officer  refusing  to  pay  over,  how  punished.    541, 2 

Order  for  payment  of,  how  enforced 544 

Proceedings  against  persons  suspected  of 

concealing,  etc 6053, 9 

Sale  of  real  estate,  proceeds  arising  from, 

how  applied 6165 

Trustees  mav  get  possession  of,  how 6340 

Unclaimed,  how  invested 6191 

Widow  and  children  entitled  to  how  much 

at  appraisement 6041  - 

Widow  may  receive  in  lieu  of  dower. {} 6155,  6166 
Wife  of  assignor  may  receive  in  lieu  of  con- 
tingent right  of  dower *, 6350/ 

Monomania- 
Does  not  destroy  testamentary  capacity  un- 
less, etc 5914n 

Monument- 
Court  may  allow  for  as  credit  to  executor, 

etc 6185 

executor,  etc.,  not  bound  to  procure 6185 

Mortfafe— 

Adm%nt9traiwn  of  estates : 
Inventory  must  contain   particular  state- 
ment of 6035 

Mortgaged  premises  considered  as  personal 

assets 6070 

executor  or  administrator  may  take  pos- 
session oi 6070 

may  release  and  discharge 6071 

mav  foreclose  : 6072 

Order  oi  priority  as  to  payment 6091 

Sale  of  real  estate,  priorities  adjusted  in  ac- 
tion for 6145 

application  of  proceeds  for  pa3rment  of . . .  6165 

deterred  payments  secured  by 6162 

Amgnment  for  creditors : 

When  executed  by  husband  and  wife 6350^ 

by  husband  alone  for  purchase  money. . .  &S50g 
Void  as  to  creditors,  void  as  to  assignee  —  r>335n 
Rights  of  assignee  as  to {i6335n,  6343 
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MOftcac«— CbnMmietf. 
Guardian,  etc,: 

May  give  in  lien  of  bond {6259 

Mast  take  on  loan  of  waid's  money 6269 

Proceedings  by  to  borrow  money  and  mort- 
gage real  estate  of  ward 6301<h« 

Sale  of  ward's  land  to  satisfy 6280 

deferred  payments  secured  by 6286 

Mother- 
Consent  of,  when  necessary  for  marriage  of 

minorchild {{6384, 6390 

Has  custody  and  control  of  education  of  mi- 
nor, when 6264 

Inherits  property,  when 4159»  d  Beg. 

may  innerit  from  or  transmit  inheritance 

to  bastard 4174 

May  appoint  guaidian  by  will 6266 

Motion — 
Appronriation  proceedings,  for  new  triaL. .  6432 

for  abandonment  of  proceedings 6434 

Compel  guardian  to  render  account 6269 

Extension  of  time  to  collect  assets 6063 

Open  guardian's  settlement 6304 

notice  of 6304 

Payment  of  ward's  money  to  foreign  guard- 
ian  6326 

Road  cases,  for  new  trial 4703 

Transfer  of  proceedings  to  common  pleas 

when  probate  judge  interested, 535 

MvnleliMJ  ooT|NiratloB8- 
Appropriation  of  property  by,  for  public 
use.      See  Appropriation  of  Prop- 
erty   : {{2232-2261 

Devise  or  bequest  to,  when  valid 5915 

Proceedings  against  officers  of,  for  malfeas- 
ance or  misfeasance 4732 

citation  for  accused 1732 

complaint,  by  whom  and  how  made 1732 

costs 1736 

security  for,  required  of  complainant . .  1732 

jurv,  may  be  demanded 1733 

cnallenges  of 1734 

prosecution,  by  whom  conducted 1733 


r 
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Kimieipal  oorporattoiuh-Ocm/imMd. 

removal  of  officer  found  guilty 2 1736 

trial 1735 

Vame— 
Change  of,  of  adopted  child 3137 

NatonUiaOoB— 
Form  of  application  for  restoration  of  rec- 
ord ot  628a 

form  of  certificate 528a 

Record  of,  to  be  kept  by  probate  court ....    528 

NMdig«no»- 
Hee  Administbation  of  Estatbs,  lA4MbUUy. 
GuABDiAN,  ETC.,  Ltobiiity, 

Liability  for  death  caused  by 6134, 5 

contributory 6135n 

newspaper— See  Notice. 
ll«wtrtal- 
Appropriation  of  property  by  corporations.  6432, 6 

For  what  causes  granted.    G.  0.  F. 5305 

Road  appeals 4703 

When  and  how  application  made  during 

term.    C.  C.  P 5307.8 

When   and  how   application    made   after 

term.  Id 5309 

Action  of  infant  must  be  brought  by,  or 

ffuardian.    C.  G.  P 4998 

May  select  certain  property  for  minor  child 

at  appraisement 6038 

N«xt  of  kin- 
Damages  to,  for  death  by  wrongful  act 6135 

Entitled  to  administration,  when 6005 

Inherit  property,  when 4158,  et  meq. 

Notice  to,  before  probate  of  will 591 7 

before  granting  letters  to 6005 

Parties  in  action  on  administration  bond  . .  6215 
Remedy  against,  on  decedent's  bond  to  con- 
vey land  5954 

When  legacy  demanded  before  four  years, 

must  give  bond 6128 

When  may  sue  on  administration  bond. . . .  6212 
Hon-raslddnt— 
Administration  on  estate  of,  in  business 

here 6013 
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iron-rwldeiit—  Contlnned, 

to  whom  letters  granted {6013 

disposition  of  assets 6013 

Appropriation  of  property,  service  on 6419 

Arrested  debtor,  bond  of,  required  to  ap- 
pear in  court,  etc 6366 

Claims  of  executor,  etc.,  a^nst  estate,  ser- 
vice of  notice  of  hearing  on 6100 

Distribution,  to  enforce  order  of,  service  on.  6196 

Foreign  assignment 6335n 

Foreign  executor,  etc    See  Administration 

OF  Estates 6130 

Guardian   may  recover  property  in   tliis 

state 6279 

of  minor,  idiot,  etc 6326 

may  enforce  collection  of  judgments 6290 

may  sell  lands 6290 

Road   appeals,  notice   to   appellants  and 

obligors 4701 

Sale  of  lands  bv  executor,  etc.,  service  on. .  6143 

Service  b^  publication C.  0.  P.  ^048 

affidavit  to  obtain.    See  Fobms 6143n 

notice  to  parties  by 6143n 

proof  of  publication 6089n 

*  proof  of  mailing  notice 6143n 

Trustees  of,  powers  and  duties.    See  Thus- 

TBBB K6320-6334 

non-resident  or  unknown  parties.  .-| 6327-1  el  seg. 
Widow's  election,  how  taken 8965 

RotM— 
InTentory  to  contain  particular  statement 

of 6035 

May  be  distributed  in  kind,  when  and  how.  6189 

Not  to  be  sold,  when 6074 

On  sale  of  personal  property,  how  taken.. .  6082 
Surviving  partner  purcuasing  partnership 

property  may  give 3169 

Motloe— 

AdminutraUon  of  estates : 

See  also  Administration  op  Estates. 

Account  of  administrator,  etc.,  of  filing,  etc.  6402 
costs  of 6402 

Appeal 6M8 


J 
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'Motiea-Omtfiuied. 

Appointment  of  administrator  or  executor.26088 

proof  of 6089 

liability  of  execator,  etc.,  and  fiureties  for 

failure  to  give 6127 

failure  to  give  extends  time  for  bringing 

action 6122 

when  court  may  aUow,  after  proper  time.  6126 

effect  on  limitation  of  action 6126 

of  application  fot;  after  twenty  years 6014 

Bond,  notice  to  executor,  etc.,  that  new  bond 

is  required 6205 

Claims  of  executors,  etc.,  against  estate,  of 

hearing 6100 

Desperate  claims,  of  application  for  sale,  etc.  6078 

of  sale  of  such  claims 6079 

Disallowance  of  claim  at  instance  of  heir 

or  creditor 6098 

Failure  to  pay  over  money,  of  filing  peti- 
tion against  executor,  etc.,  for .{{6195,  6196 

How  given  when  law  does  not  direct 6406 

Insolvency  of  estate 6237 

form  of 6238 

of  meeting  of  commissioners  to  receive 

claims 6225 

of  appeal  from  decision  of  commiRBioners.  6230 
of  nling  petition  on  omission  to  appeal.  6231 
Inventory  and  appraisement,  of  making. . .  6032 
of  filing  and  hearing  exceptions  to  inven- 
tory  6024 

Non-reeiaent.    See  Non-resident. 
Removal  of  executor,  etc.,  twenty  days' 

notice 6017 

Sale  oi  personal  property 6076 

of  desperate  claims,  application  for 6078 

sale  of.. 6079 

of  real  estate 6159 

notice  of,  in  German  or  Bohemian  news- 
paper   6159a 

of  filing  petition.for 6143 

to  obtain  service  by  publication 6143n 

to  parties  by  publication 6143n 

waiver  of 6143, 4 


724  IMDKZ. 

VfMo^— Continued, 

Surety's  application  for  release {6204 

to  executors,  etc.,  when  sureties  insuffi- 
cient  6205 

Will,  of  probate  of 5017 

of  application  to  probate  lost,  spoliated 

or  destroyed  will 5945 

to  admit  foreign  will  to  record 5939 

of  existence  of  will  deposited  with  pro- 

batejudge *. 6920 

publication  of,  to  admit  will  to  record 

when  record  destroyed 5952 

*of  appeal  from  refusal  to  admit  will  to 

probate 5934 

Ajipropriatton  of  properiif: 
By  private  corporation,  by  landowner  to 

compel - €448 

to  unknown  or  non-resident 6419 

By  municipal  corporation  to  property  own- 
ers  2237 

•of  intention  to  appeal 2255 

publication  of.  when  property  taken  for 

public  parks 2232 

Alignment  for  crediton :  _ 

Accounts,  of  filing  and  hearing »6356,  6402 

Appointment  of  assignee,  etc. .   6346 

Arrested  debtor's  application  for  discharge.  6370 
Disallowance  of   claim  on   application  of 

assignor  or  creditor 6353 

Dividends,  of  making  and  paying 6356 

to  owners  of  unpaid  dividends ; 6356 

Fraudulent  conveyance,  etc,  of  action  to 

set  aside 6344 

Sale  of  property ^^1^*  t 

how  given 6350n,  b 

Trustees'  election,  of  time  and  place 6338 

of  appointment 6346 

DtBcharge  of  prtKner : 

On  application  for 506,  7165 

when  insane  or  idiot 507,  7106 

Ditch  appeal: 

County 4463 

Township 4533,7 


iNi>Ex.  725 

Notice—  Continued. 

Drifi: 

KemoTlil  of,  appeai {4575 

To  patties  of  meeting  of  jury 4578 

Election : 

Contest  of  justice's 572 

to  fill  vacancy 575 

Contest  of  probate  judge's,  of  appeid 2997 

Contest  for  county  seat 80i<^,  17 

Exami'ner  of  cxmniy  treasurer : 
By  publication  of  report 1120 

Guardians,  etc.  : 

Accounts,  of  filing  and  hearing 6402 

Filing  exceptions  to  bond 6261 

Idiot^  etc.,  appointment  of  ^ardian 6302 

Foreign  guaroian,  application  of,  for  settle- 
ment by  resident  guardian 6277 

Lease  of  real  estate K  ^1-3,  6 

Motion  to  review  settlement  of  guardian  of 

lunatic,  etc 6304 

how  ^ven 6304 

Of  petition  to  pay  ward's  money  to  foreign 

guardian 6326 

Of  application  for  appointment  of  guardian   > 

of  drunkard , 6318 

of  terriiination  of  guardianship,  to  be  given 

to  guardian 6S10 

Removal  of  guardian 6272, 7 

Road  of  appeals 4701 

Sale  of  land,  of  filing  petition  for 6282 

notice  of  sale 6286 

Surety'h  application  for  release 6273 

Inquest  oj.  lunacy: 

To  probate  judge  for  removal  of  patient. . . .    709 

To  relatives  of  deatii  of  patient 710 

IrdoxicaXing  liquors : 

To  seller  or  owner  of  premises.    R.  8 4358, 9 

Joint  sub-district  : 

Of  filing  petition  for,  by  clerk  of  board  of 

tffecat'ron : 3933 

Publication  of  filing  petition  and  frtx^oting 

of  commissioners  by  probate  judge. . .  3937 
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Hottee— CbnMfmed. 
Justices  of  (he  peace : 

Application  to  increafie  or  diminish  number 

of  in  township {  568 

Contest  of  election 572, 5 

Marriage: 

Notice  of  to  be  given  before  solemnization..  6389 
Levee,  construction  of: 

To  land  owners,  etc Si  4587,  4590,  4589 

Sale  of  work  4610 

Parinershi]^ : 

To  administrator,  etc.,  of  deceased  partner 

for  appointment  of  appraisers 3167 

Pike: 

Two-mile  assessment,  to  owners  of  material 

sought  to  be  taken 4854 

To  auditors  when  road  is  in  more  than  one 

county .   4858 

Of  appeal  to  common  pleas 4857 

Probate  judge : 

Contest  of  election  of,  of  appeal 2997 

Proceedings  in  aid  of  execution : 

Of  order  against  judgment  debtor. .  .225472,  5473 
Railroad  dOcn^  etc, : 

To  railroad  company  for 3343 

To  probate  judge 3343 

Sale  of  work 3344 

Restoring  lost^  etc.,  records 528a 

Roadf  abandonment  of: 

Of  hearing  of  petition 4916 

Road  apj)eal: 

To  appellants  and  obligors 4701 

Sale  of  property  found  on  deceased  person 1227 

Trustee: 

Accounts,  of  filing  and  hearing 6402 

Appointment  of.  of  insolvent  debtor 6346 

Bond,  of  giving  by  testamentary 6982 

Settlement  of,  etc 6329 

Nunber— 

Words  importing  plural  applied  to  singular.  5913 
Hnncnpative  will— 

How  made  and  proved 6991 
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Knnonpathre  'wfH—ConHwud. 

Most  be  admitted  to  probate  within  six 

months 29992 

Expenses  and  fees  of  probate,  etc.,  by  whom 

paid .• 5993 

Form 5991 

Appraiser's  of  decedent's  i>erBonal   prop- 
erty  ?f602a-6033 

Oath— See  Affidavit. 

Administrator's  and  executor's 326046,  6176 

real  property 6157 

Appropriation  of  property,  of  jury 6427 

Arrested  debtor's,  on  application  for  release  6364 
Commissioner  of  insolvents  may  administer.  6380 
Deputy  clerk  of  probate  court  may  admin- 
ister     533 

Ditch  appeal,  county,  of  jury 4467 

township 4537 

Guardian,  etc.,  on  application  for  appoint- 
ment  6259 

to  accounts  of. 6269 

to  inventory 6269 

of  appraisers  of  real  property 6284 

of  freeholders  on  report  of  lease  of  ward's 

land 6298 

Insolvent   estate,  witnesses  and   claimant 

may  be  examined  under 6233, 4 

Inspector  of  provisions 4278  . 

of  tobacco 4339 

Joint  sub-district,  of  commissioners  estab- 
lishing   3939 

Marriage  license,  on  procuring,  when 6390 

Pike  case,  of  appraisers  of  material 4783 

Probate  judge  may  administer 526 

Boad  appeals,  of  jury , 4702 

Office— 
Of  probate  coutt,  where  kept  and  how  fur- 
nished     623 

Term  of,  of  probate  judge 1.  

OUo. 
When  property  escheats  to.    See  Eschkat. 

8  4161,  4163,  4180 
Obio  Hospital  finr  Bplleptles— 
Admission  to 527, 
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Obio  BoldiATB*  and  SaUon'  H0»*- 
OmlBiloii— 
Of  executor,  etc^  to  g^ve  notice  of  a^PW^*^,  .,--, 

ment.  liability 8^1^ 

one-ma*  MMMBMot  pUM^  ^^ 

Appeal  as  to  change  or  vaaUaon  of 4«w 

as  to  compensation  and  dmina|^e& . . . .....  «w 

Assessment  of  damages  for  materials  taken 

for *'** 

appeal  from  assessment  to  common  plmA-  4784 

Open  and  dlose- 
In  proceedinjgs  to  appropriate  property  Uy 

municipal  corporattons »~ 

by  private  corporations ^** 

Opening  setUementar-  ^._ 

Of  executor,  etc |^ 

guardian ^^32 

trustee ^^ 

(Mer^ 

Jdnwitttration  o/  eato«« ; 

Account,  appeal  from  final ^ 

Appealable,  in  what  cases ^ 

Arbitrator's  award ww> 

CUdms,  payment  of  falling  due  after  four  ^^^^ 

,  y®*?;- ;!;!!!;.*!!!!!  6115 

bond  for .•...........;•• 

as  to  disposiUon  of  desperat^J  daims  a 

sufficfent  voucher. wj^ 

Debts,  of  payment  of ^ 

Distribution ^^  ^ 

^!nSi;t'eitii;::.\\-:.\":;^::::^^^^^ 

Execution  on  judgment  against  executor,  ^^^ 

invento^; «  to;. ::;:;:;.  ^.y:»  6^^^^^     ^oh 

Liens,  determining  pnonty  of . . . ; .  •  ..•.•••  <>^«> 
Money  belonging  to  unknown  heirs,  mvast- 

ment  of ;  *  •  W '  V  ^^ 

distribution  ol.  arising  from  sale  of  tends.^  ^^ 

Notice  of  hearing  of  executor's,  etc.,  claim 

against  estate •***" 
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Ordflr— CkmMNued. 

Sale  of  lands  to  pay  debts. 

H  6136, 6145, 6146. 6154, 61«2, 6165, 6166 

Will,  certified  copy  of.  in  other  coonty 5992 

of  foreign,  iling  ana  recording. 5940 

Apptvpriathn  ofTpr^perly  : 

To  draw  jnry 6421 

Conduct  jury  to  view  premises 6428 

Asgignmmt  Jf&r  credUon : 

Continue  ass^or's  business* 6350ft 

Fraudulent  transfer,  to  prohibit 6349 

Payment  of  dividends 6356 

Safe  of  property 6350a 

To  put  trustee  in  possession,  etc 6340 

Ditckf  appeal : 

Countv,  to  draw  jury 4466 

conduct  jury  to  premises 4467 

Township,  to  draw  jury 4537 

conduct  jury  to  premises 4538 

JDrifl,  removal  of,  appeal :  , 

To  draw  jury 4577 

Conduct  jury  to  premises 4580 

€hiardiani,etc.: 
Drunkard,  terminating  guardianship  of . . . .  6319 

Duties  of,  to  enforce 6275 

Guardian  must  obey  all,  etc 6269 

Lease  of  real  estate H  6299, 631 2 

Sale  of  real  estate. 6^,6306 

Indutirial  Home: 

To  parents  to  ai^)ear  before  eourt 766 

To  send  girl  to : 770 

Inquest  of  lurnpcy : 

To  confine  insane  persons 708 

to  discharge 709 

Money 
Pavment  of,  how  enforced 544 

Mumcipal  officer: 
In  proceedings  against,  to  draw  jury •  1738 

Payment: 

By  executor  of  decedent's  debts 6090 

Of  money  arising  from  sale  of  land 6165 

By  assignee  of  insolvent  debtor 6865 
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Punishment : 

For  refusal  to  obey {641, 2 

Boad  appeal: 

County,  to  conduct  jury  to  view  premises. .  4703 

State,  to  draw  jury 4628 

conduct  jury  to  view  premises 4703 

On^lian  asylimi— 

Vagrant  or  incorrigible  children  may  be  sent 

to »31*>o,R.S.  7154 

OnUets- 

Appeals  in  proceedings  to  open  and  widen, 

of  ditches ii4506n,4542n 


Filing,  must  be  docketed 528 

Must  be  filed  in  court  in  proceedings  as  to 

arrested  debtor 6371 

Surrender  of  to  trustee  of  insolvent  debtor 

enforced 6340 

Pardon— 

Duties  of  probate  judge  on  violation  of  con- 
ditional  532,  — 


Adoption  of  children  by H  3137-3140 

Birth,  when  to  make  report  of  to  probate 

court 6396 

Consent  of,  necessary  for  marriage  of  child, 

when 6384 

Custody  of  ward,  when  to  have 6264 

Dama^  to,  for  death  by  wrongful  act 6134, 5 

Inherit  property,  when 4159, 4174 

Marriage  of,  efiiect  on  children 4175 

of  dissolution  of  marriage 4175 

May  appoint  guardian  by  will 6266 

Service  on,  when  child  under  fourteen.  Code 

of  Civil  Procedure 5047 

When  entitled  to  administration  of  estate. .  6005 

Paik,  pnbUo— 

Condemnation  of  property  for 2232 

though  Ijring  without  corporation 2232 

Notice  of  proposition  to  appropriate,  etc . .  2232 
PartlM  to  aetlons— 

Administrator,  to  action  on  bond  of 6215 


INDBT.  731 

Parties  to  actioBS— donMnued. 

Appropriation  of  property  by  private  corpo- 
ration    J6423 

of  unfinished  railroad  bed 6445 

Assignee's  action,  Creditors  not  necessary. .  6336n 

Claim  of  executor,  etc.,  against  estate 6100 

rejected  by  executor,  etc.,  at  instance  of 

heir.or  creditor 6098 

may  be  contested  though  previously  al- 
lowed   6216 

Complete  real  contracts 5800 

Distribution,  in  action  to  enforce  order  of. .  6198 
Fraudulent  convejrance,  to   set   aside   by 

creditors  of  insolvent  debtor 6344 

in  action  for  .sale  of  land  by  executor, 

etc 6142 

Lease  of  ward's  land  by  guardiaa 6298 

of  idiot,  etc 6310 

Procd^ings  by  creditors  against  heirs,  etc., 

after  settlement  of  estate 6222 

Revivor  of  action  by  guardian  of  idiot,  etc.  6305 

Sale  of  real  estate  by  executor,  etc 6142 

when  fraudulent  conveyance  is  sought  to 

be  set  aside 6142 

how  summoned 6143 

waiver  of  service  and  consent  to  sale. .  6148 

court  may  adjust  all  liens,  etc 6145 

of  equitable  interest  of  deceased  in  land.  6166 

of  ward's  land  by  guardian 6282 

of  idiot,  etc 6306 

of  insolvent  debtor's  land 6350   • 

of  insolvent  debtor's  land  to  adjust  liens.  6351 
Testimony  of,  when  adverse  party  is  execu- 
tor, etc C.  C.  P.  5242 

ParUtion- 

Proceedings  in C.  C  P.  §?  5754-5778 

When  proceedings  for  are  commenced,  and 

a  deficiency  of  assets  found,  executor. 

etc.,  to   procure   certificate   thereof 

from  probate  court 6173 

court  to  order  so  much  of  proceeds  to  be 

paid  over  to  executor,  etc 6174 
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Partttloii— CoR/mtMd. 


executor,  etc,  may  sell  land  tp  pay  debto, 

wbea  same  has  been  sold  on  pactum.}  6174 


Adaamistealioii  oi  e«fcate  of  nonrfeeideiiL 

doing  bnaineas  in  thia  bUA%. miS 

assets,  bow  diapoaed  of e(>i3 

AsBipimant  for  creditora  by,  effect 63»5n 

Sumymg,  duties  apd  rights  ol 3167 

notice  to  administrator  of  dec^i^^  |pr 

appointment  of  appraia«ra 3167 

mventory  to  be  cWiveied  to  syrviYUtt 

partner  and  filed 7T  3167 

when  executor^  etc.,  to  have  nppraiacPMmt 

made ^  ^  3168 

when  executor  appointed  in  county  otb«r 
than  that  m  which  ptrinens&ip  ex- 

,    isted.. 3163 

when  survivor  may  purchase  partnenhip 

property,  and  on  what  terms 3169 

receiver  to  wind  up  partnership  if  sur- 
viving  partner  does  not  purchase 

,       property 3169 

interest  of  deceased  partner  disposed  in 
accordance  with  articles  of  co-pariner- 

riiip  or  provisions  of  wUl 3169 

how  partnership  real  estate  to  be  eos^ 

-  veyed 3170 

Testimony  in  action  by  or  against .  .C.  C.  P.  6242 
Penalty- 
Guardian,  against  failing  to  file  inventory.  6269 

to  list  or  pay  taxes R.  S.  2848 

Insolvent,  dischari^d  for  unlawful  arrest. .  637» 
Officer  or  person  violating  law  as.  to  exami- 
nation of  county  treasury 1129 

refusing  to  serve  process  or  pay  over 

money 541,2 

ftobate  judge  or  clerk  practicing  law G34 

Probate  judge  improperly  issuing  marriage 

^  license ..6390 

Justice,  minister  or  clerk,  etc.,  failing  to 
transmit  marriage  certificate  to  p«>- 
bate  judge 339I 


iMBfix.  733 

Penaltj—  OonHnutd. 
Jastice  or  Biinister  for  illegally  soleiiiiU2ixig 

marriage J6392 

Unauthorized  person  solemnizing  marriage.  6392 

how  and  in  what  court  recovered 6394 

PhysiciaDB,  clergymen,  sextons,  nudwives, 
etc.,  failing  to  register  and  report 

births  and  deaths 6396 

how  recovered  and  to  whom  paid 6396 

Bank,  etc.,  violating  law  aa  to  undaio^d 

deposits 7650-7 

recovery  and  dispoeitioa  of 7650-^ 

who  may  sue  for,  etc 7650-9 

Ponilon  eases- 
Duty  of  probate  judge  in 548 

Permanent  leasehold  estate— 

Descends  same  as  fee  simple 4181 

PenKMial  property- 
Administration  on,  not  necessary  if  less. 

than  twenty  dollars 6018 

Distribution  of.    See  Descent  and  Distri- 
bution  24163  a  8eq. 

how  order  of  enforced 6195  et  seq. 

Found  on  body  of  unknown  decedent,  how 

disposed  of 1227 

Inventory  of,  of  decedent 26023  et  teq, 

form 6046n 

of  insolvent  debtor 6347 

of  ward 6269 

Legatee  takes  subject  to  charge  on, 5955 

Proceeds  of  land  directed  by  will  to  be  sold 

treated  as 6l65n 

Sale  of,  of  decedent 2  6074  et  seq. 

forms J26076n,  6086n 

private  sale. 6076 

liability  of  executor,  etc.,  for  not  selling. .  6182 

what  not  to  be  sold 6074 

specifically  bequeathed  exempt  from,  un- 
less required  for  payment  of  debts. 

225974,5,  6068 

of  insolvent  debtor 6350 

of  ward 6280 
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Penonal  pnn^titf—OonHmua, 
Widow  and  children  entitled  to  what,  ex- 
empt from  administration {6038, 9 

allowance  for  one  year's  support 6040, 2 

Will  to  be  probated  before  title  paases 5942 

subsequently  acquired,  passes 5969 

Person  Interested- 
Account,  may  file  exceptions  to 6187 

Bond  may  be  required  by  from  executor, 

etc.,  though  will  dispenses  with  giving.  5996 
to  use  of  on  appeal  of  executor's,  etc., 

claim  against  estate 6101 

new  bond  may  be  required  by  of  sureties.  6205 
Claim  due  after  four  years  may  be  disputed 

by 6115 

may  ^ve  bond  to  creditor  for  payment  of.  611 5 

action  on  such  bond 23  6117,  6118 

must  be  notified  of  trial  of  executor's,  etc., 

claim  against  estate 6100 

may  appeal  from  decision  of  court  in 

such  case 6101 

Distribution,  may  sue  executor,  etc.,  to  com- 
pel  6195 

parties  to  action  to  enforce 6198 

Guardian's  settlement,  may  open  up,  etc. . .  6301 

Inventory,  may  file  exceptions  to 6024 

May  complain  against  persons  concealing 

assets,  etc 6053 

May  bring  action  asking  direction  of  court 

respecting  estate,  etc 6202 

May  sue  on  administration  bond 6212 

Mortga^d  premises  held  in  trust  for,  when.  6071 

Parties  m  action  for  sale  of  land 6142 

to  enforce  distribution 6198 

Sale  of  personal  property  may  be  had  on  ap- 
plication of,  notwithstanding  will . . .  6074 
may  give  bond  to  pay  debts  and  prevent 

sale  of  real  estate 6146 

Will,  to  be  notified  of  deposit  of 5920 

may  enforce  production  of 5921 

appeal  from  refusal  to  probate 5934 

application  to  probate  foreign  will 5939 

notice  of  application 5939 
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Person  Interestad— CStmtfnitai 

right  to  contest  supplied  record  of  will. .  .{5052 
When  probate  judge  is,  effect 535 

Petition— 

Adoption  of  children 3137 

Administration  after  twenty  years 6014 

Appeal  of  claim  disallowed  by  commissioner 

of  insolvent  estate 6231 

Appropriation  of  property  by  private  corpo- 
rations   6416 

by  land  owner  to  compel ,6448 

by  municipal  corporations 2236 

Distributee,  in  action  on  administrat'n  bond.  621  In 

Distribution,  to  enforce  order  of 6195 

Improvement  of  real  estate  of  imbecile,  etc.  6313-1 

Injury  by  wrongful  death 6135 

Insolvent  debtor,  for  discharge 6372 

Joint  subdistrict  . « 3932 

for  additional  subdistrict 3946 

Lease  of  ward's  land  by  guardian 6297 

of  idiot,  lunatic,  etc 6310 

for  petroleum  oil  or  natural  gas  purposes.  6301-1 

for  mining  purposes 6301-6 

Levee,  construction  of 4586 

Mortgage,  real  estate  of  ward  by  guardian. .  6301a 

Road,  abandonment  of 4915 

Sale  of  land  bv  executor,  etc 6141 

of  equitable  interest  of  deceased  in  land.  6166 

by  euardian  of  minor 6281 

of  lunatic 6306 

by  assignee  of  insolvent  debtor 6351 

by  trustee  of  non-resident 6323 

Petition  In  error- 
Filing  in  supreme  court  with  leave.  G.  C.  P.  6710 
Review  of  proceedings  to  appropriate  prop- 
erty by 2252 

Fbyiiolan— 
Certificate  of,  for  adnsission  of  patient  to  in- 
sane asylum 704 

to  Lon^ew  asylum 740 

probate  judge  to  transmit  copy  of  to  su- 
perintendent      705 

for  aischarge  of  patient 708 


786  INDEX. 

PbjliOlMI—  Ooniinued. 

Affidavit  of,  when  discharged  patient  be- 

eomes  again  insane {712 

Probate  judge  may  employ,  to  attend  insane 

patient  in  county  infirmary 707,  8092-4 

to  report  condition  of  patient  to  judge.  707,  ti092-6 

fees  of 707 

To  keep  registry  of  Inrths  and  deaths  in  cer- 
tain counties 6996 

and  report  same  to  probate  judge,  when . .  6396 

pemuty  for  neglecting  duty 6396 

Pl«tar«s— 
What  widow  and  children  entitled  to 6088 


One-mile  assessment  pike 4783, 4 

Two-mile  assessment  pike 4834-1859 

Turnpike 4761 


Probate  judge  to  approve  of,  6f  court-house, 

jau,  etc 635,  

Tocrimhial  cases 6460 

Pleadings— Bee  Petition. 

Appropriation  of  property 6414» 

Not  necessary  on  appeal  of  executor's,  etc., 

claim  against  estate 6101 

Rule  days  for.    Code  of  Civil  Procedure....  5097 

Posthamons  ohllA— 

Inherits  when 4179 

Birth  of,  revokes  will,  unless,  etc 5959 

Prsftvred  ci#<*m — 

Against  estate  of  decedent 6090, 1 

of  insolvent  debtor 6355 

Prsflvred  ciedllors — 
Assignments  inure  to  equal  benefit  of  all. .  6343 


View  of  by  jury.    See  Jury 

PrsssntatloB  of  olatans—  « 

Against  estate  of  decedent 6092, 7 

when  insolvent K02d5,  6239 

Of  insolvent  debtor 6352 


Prlo»- 
Fdr 


which  property  of   insolvent  debtor 
may  be  sold 6860e 
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TliQ9—CkmHnved 

of  real  estate  without  state 2  6350c 

Real  estate  of  ward 6286 

of  decedent 6160,1 

personal  proporty^ 6076 

Priority — 

Of  liens  on  real  estate  of  decedent,  how  ad* 

justed 6145 

of  insolvent  debtor {S6336n,  6851 

Of  payment  of  claims  against  decedent's 

estate 6090, 1 

insolvent  debtor  s  estate. 6355 

Pilsoner— 
Apolication  to  probate  judge  for  discbarge.  7165 

BaA,  proceedings  when  nela  to 7167 

Insane  or  idiot,  proceedings  when 7166  . 

treatment  of  insane  prisoners 7430 

Recognizance,  proceedmgs  to  discharge  on.  7169 

deposit  of  and  discharge 7170 

Security,  duty  of  court  on  failure  to  give.. .  7168 
PKlvate  propertgr— 

Condemnation  of,  for  public  purposes  by 

"^  municipal  corporation i  2Z32  et  seq. 

by  private  corporation 6414  et  »eq. 

Disposition  of,  found  on  body  of  dead  per- 
son   1227 

Private  sale- 

Of  insolvent  debtor's  property 6350c 

ward's  real  estate 6286 

decedent's  real  estate . 6161 

personal  property .\  6076 

forms »6076«,  6086n 

Affidavit  before  confirmation  of 6412 

Probate- 
Admission  of  will  to,  how  and  when. 

U5917,  5925,  5929,  5950 
not  admitted  to  pcobate  without  notice  to 

widow  and  next  of  kin 5917 

Appeal  to  common  pleaa,  if  probate  of  will 

refused 5934 

Enforcement  of  production  of  will,  for. 

95921,  5924 
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FrobAld—  OonHnved. 
Foreisn  will  admitted  to  record,  how.  H  6937, 5038 
Jurifldiction  of  probate  of  wills,  in  probate 

court 524 

in  common  pleas  court 524 

Lost,  spoliated,  etc.,  wUl,  probate  of  .{{5044,  5952 

Nuncupative  will,  probate  of 5992 

Testimony  as  to K  592&-5928 

Will,  prooate  of,  lost  or  spoliated. . . .% 5944-5952 

necessary  to  its  validity 5942 

nuncupative  will 59^ 

record,  when  and  how  made 5930 

Probate  court  and  Judge- 
Accounts,  to  publish  notice  of  filing 6402  . 

may  examine  accountant  under  oath 6403 

mav  reduce  such  examination  to  writing.  6403 
and,  require  accountant  to  subscribe  same.  6403 

Acknowledgments,  mav  take 526 

Adoption  of  chUd.  . . .'. K3137-3140 

Administration  of  estates.    See  Infra. 

Advertisements  of  notices 6406ii 

Appeals.    Pee  Infra..; 6407 

Appropriation  of  property.    See  It^ra. 
Arrest,  may  hear  application  to  vacate  order 

Ol    .......  ........  ...........  \J.  \J.    '  .     vO^  m 

Assessors  to  canvass  election  of   district. 

R.S.  2786 

Assignment  for  creditors.    See  It^a. 
Asylum,  duties  in  reference  to  admission. 

»702-749 
Bail,Jor  appearance  in  common  pleas,  when 

to  take 771 

may  hear  applications  to  reduce.  .C.  C.  P.  5517 
Bank  deposits  unclaimed,  duties  of  judge  as 

to   509,87650-1-9 

Births  and  deaths,  record  of  to  keep,  etc. 

{6395  €(1^7. 
Board  of  equalization,  to  summon  persons 

before »2804,  2805 

Bond  of 529 

deposited  where 529 

may  approve  of  certain H 1269,  3685 

to  be  filed  in  office  of 0401 
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ProlNite  court  and  ju&ge— Continued. 

Books  kept  by |§523.  528,  1340,  5930,  7650-3 

to  have  control  and  custody  of ,533 

Boys'  Industrial  School,  commitments  to. . .    '752 

Child,  separation  of  from  pauper  mother. 535» 

Children  8  Home,  commitments  to.    R.  S. 

K  2181,  7913^2 

Can  not  hold  any  other  office 1, 

Can  not  practice  law,  etc 534 

Commission  from  Governor  to  receive.  532, 

Common  pleas,  to  act  for,  when 535 

Constables,  appointed  by,  in  certain  cities.    540n 
Contempt^  power  to  punish 538 

Sroceedings  for ; 543 
ischarge  of  witness  illegally  imprisoned 

Convict,  insane  at  expiration  of  sentence, 

duties 7430 

Costs.    See  Costs 

unclaidaed,  to  make  list,  etc 1339 

County  auditor,  examination  of  complaint 

against 1031 

County  commissioners,  judge's  duty  as  to 

filling  vacancy 842 

bond,  approved  by 844 

shall  approve  per  diem  expenses 897 

County  seat,  probate  court  to  be  held  at. . .    523 
Court  of  insolvency,  power  and  duties  of  as 
County  treasury,  appointment«of  examiners 

of 1129 

cash  account  of  moneys  put  into,  must 

keep 1340 

duty  as  to  examination  of §§  1129,  1721 

night  watchman  for,  certificate  as  to 

Criminal  procedure.     See  Criminal  Pro- 

CSDUBE §6454  et  seg. 

Dead  body,  duty  as  to  property  found  on.. .  1227 

Deaths,  record  of  to  keep,  etc J  6395  et  seg. 

Depositions,  may  take i  526,  C.  C.  P.  5269 

may  be  used  in  eviden<!e  in 6404 

Deputy  clerk,  powers,  etc , 533 

can  not  practice  law 534 
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Prolwto  court  and  judce— OmftniMi. 

probate  judge  may  perform  duties  of }  533 

Ditch  api>eal,  county,  duty  on 4463 

township 4533 

Dockets  kept  by 628 

Dower,  assimment  of  approved  by.    Code 

Civil  I^ocedure 5707 

Drafts  of  soldiers,  duties 3002 

Drift,  removal  of,  appeal  to 4575 

Election  of  judge • . . . .  1, 

Election  of  reafestate  assessors,  duties  as  to.  2786 

contest  of,  of  probate  judge 2907 

of  justice  of  the  peace,  duties  as  to. 572 

for  county  seat 3016 

time  of,  of  probate  judge 534,  -«— 

Entries,  etc.,   omitted  by  predecessor  to 

make.. .: 530 

fees  for 531,2 

.    proceedings  against  judge  in  de&ult 532 

services  therefor,  to  make  sworn  state- 
ment of 532 

Error  from  to  common  pleas.    C.  G.  P 6708 

to  supreme  court.    C.  O.  P 6710 

transcnpt  to  furnish  on  tender  of  fees.  0. 

C.P. 6717 

Execution  from 544 

proceedings  in  aid  of M  5472^5486 

Execution  of  Judgment  of,  stay  of.  O.C  P.  6718 

Fee  bill  and  repoit  of  fees 545 

fees  of.    See  Fees 546 

Fugitives  from  justice,  arrest  of,  by,  etc  ...  7I56-« 

Girls'  Industrial  Home,  may  commit  to 769 

Guagers  appointed  by R4277-4278 

Guimian  ad  HiefA  may  be  appointed  by. . . .  6269n 

Guardians,  duties  as  to 6254 

See  GuABDiANS,  /n/ra. 
Habeas  corpus,  may  grant  writ  of.  C  G.  P.  5727 
Hamilton  county,  report  of  court  to  county 

commissioners  in 1312 

Heir  at  law,  how  designated 4182 

Home  of  the  Friendless,  commitment  of  girl 

to 8071 

Ineligible  to  certain  other  offices 1,  — - 
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Probate  court  and  iwigt—ConUmted. 
InfantB,  may  be  taken  from  parents,  wheii.§3I4(ki 

Infirmary,  may  send  insane  persoi!!  t6 707 

Injunctions,  when  may  grant.    O.  0.  F  . . . .  5573 

Inquest  of  lunacy,  duties  as  to {8702-749 

Insane  asylum,  n6tice  to  proba^  court  of 
quota  of  patients  each  county  enti- 
tled to 7»2n 

Insane  persons,  duty  as  to S092-4 

Insolvency,  court  of 596, 

Insolvent  estates.      See   AsbioMmjent  ii<os 

Creditors,  infra.  • 
Inspectors^  appointed  by.    See  Inspbctckekb.  4277 

tobacco  inspector  qualified  by 4334 

fees  for,  etc. 4337 

of  corporate  elections^  appointed  by ,  when.3245a(2) 
Insurance  company,  bonds  of  approved  by.  3685 

Interested,  duty,  when .'.   ..... .»585, 6440 

Interpreter  of 634, 

Investment  of  trust  funds,  to  direct 6413 

Joint  sub-district,  when  petition  161*  may 

be  filed  with 3934 

Judgment  in,  how  vadited,  etc.    O.  0.  P. 

85354-^365 
Judgment  debtor,  order  by  for  exaMination 

of 885472-5474 

Jurisdiction,  concurfent 525 

exclusive 524 

acquired  by,  excludes  other  probate  courts.    527 

in  nabeas  corpus.    C.  C.  P 5727 

Justices,  duty  in  contecA  of  «le^k»ti  o'f  .8857^75 
Justices  of  peace  in  township,  iMty  change 

number  of 568 

Law,  not  to  practice. 534 

Levee,  construction  of,  duties  as  to.. ...... .  4585 

Longview  Asylum,  appoints  one  director. .    723 

neglect  of  duty  as  to 749 

Lost  or  destroyed  t«cords,  to  make  rules  as 
to  testimony  and  appoint  commis- 
sioner     5286 

salary  and  teirtn  of  <^l<Oe  of  commisBlonef .    5286 

cost  of  restoring 528c 

restored,  how ; w ..... .    I^28a 
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Probate  oovrt  and  ju^is^— Continued. 

Marriag^  licenses  and  licenses  to  8olem-> 

nize  marriage,  to  issue {6386, 9 

Military  arms,  etc.,  bond  for  safe  keeping  to 

be  approved  by 3074 

to  approve  bond  of  treasurer  of  military 

organization 3105 

Misdemeanors,  jurisdiction  as  to 6454,  ei  9eq, 

Municipal  officers,  proceedings  on  complaint 

against ^  1732-1735 

New  sub-district,  petition  for 3948 

New  trial.    See  New  Trial. 

Non-residents,  appointment  of  trustees  of, 

etc 6320,eese9. 

Notice  of  filing  accounts,  to  publish.    See 

Notice 6402 

how  to  give  notice  not  otherwise  provided.  6406 

Oaths,  may  administer 526 

Office,  where  kept,  how  furnished 523 

Omitted  entries  and  records,  how  supplied.    530,  */ 

fees  for,  how  paid 531 

proceedings  against  judge  on  default 532 

One-mile  assessment  pike,  appointment  of 
appraisers  of  damages  for  material 

taken  for 4783 

appeal  from  assessment 4784 

Paraon,  duties  of  judge  on  violation  of  con- 
ditional   532, 

Partnership  assets,  on  death  of   partner. 

» 3167-3170 

Pension  or  bounty  cases,  no  costs  in 548 

Pike  cases,  duties  of  in «4783,  4,  4834,  4855^ 

Plans,  etc.,  of  court-house  or  jail  to  be  ap- 
proved by 535,  

Powers,  same  as  common  pleas 537 

Prisoner  in   jail,  application   for  his  dis- 
charge  .7165,  d  aeq. 

Proceedings  in  aid  of  execution,  jurisdic- 
tion  5472,  rt  667. 

Process,  etc.,  to  issue 539 

Prosecuting  attorney's  bond  may   be  ap- 
proved by 1269 

Public  buildings,  to  approve  plans,  etc.,  535,  • 
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Probate  court  and  Judge— Obnefnued. 

Questions  of  fact,  may  determine {6400 

or  may  order  tried  by  jury 6400 

or  referred ft400 

Railroad  drain,  duty  as  to 3343 

Receiver  may  be  appointed  by,  when.  Code 

Civil  Procedure 6587 

Records  kept  by— see  Record 528 

duties  as  to  lost  or  destroyed  records 5286 

omitted,  how  supplied 530 

fees  therefor,  paid  how 531 

proceedings  against  judge  in  default 532 

judge  to  make  sworn  statement  of  serv- 
ices therefor 532 

Reference  of  cause  by,  when 526n 

Report  of  fees  to  county  commissioners  in 

Hamilton  county 1342 

Road  appeals— «ee  Appeal.4627, 4688, 4697,9, 4859n 

abandonment  of  roads 4914 

Rooms  for,  etc 523 

Rules  of  practice,  to  make  and  submit  to 

supreme  court 536 

of  common  pleas  to  govern  when  applica- 
ble      537 

Salary  of,  of  Hamilton  and  Cuyahoga  coun- 
ties  535,  ?§1345,  8035-248  R.  S. 

School  examiners  appointed  by 4069 

site  for,  plat  to  be  filed  with  probate 

i  udge 3990 

Seal  of 586, 

Sherifis,  etc.,  to  attend 540 

liability  for  neglect 541 

fees 1234 

Statistics  of  births  and  deaths,  record  of,  to 

keep 6395 

Stay  of  execution  of  judgment  of.    C.  C.  P.  6718 

Stenographer,  to  appoint 475a,  476  B.  Sw 

Subpoena  for  witnesses  issued  by.    0.  0*  P.  5246 

Sureties  of,  application  for  discharge 5837 

Tax,  collateral  mheritance,  duty  as  to.  .522,  — 
Tax,  direct  inheritance,  duty  as  to. . . .  51^  — — 
Tax  matters,  powers  and  duties  when  banc 

fails  to  make  return 2769 
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Probata  oovit  and  Jnjga   OwHimaiL 

OB  refiuuil  to  appear  and  answer  before 

board  of  eqoaliiatioii 82804,2805 

before  auditor 2783 

Itiegraph  linee,  duty  ae  to 3459  d  mq, 

J. enna^    v/<  v/*  x *  ■•••••••••••••■••.■»•••«.•  o3q^ 

l^rms  of  court  in  criminal  juriadi^oiu . . .  6468 

Tobacco  inspector  to  qualify 4334 

warehouoamaa'a  bond  required  by 4336 

to  be  filed  in 4336 

Toll  road  voted  to  be  purchased  by  county^ 
duty  aa  to  i^|^>ointment  of  appraiaera. 

R.8 3199 

Transcript  on  appeal— flee  Tramiwbipt 6409 

on  error.    C.  0.  P 6717 

Treasury,    a|>pointment   of   examiners  of 

county  by 1129 

Trust  funds,  to  direct  laTestment  of 6413 

Trustees,  duties  as  to— see  TutSTKEs  . .  .6320-6334 

Two-mile  assessment  pike,  appeal  to 4834 

appointment  of   appraisers   of   material 

taken  for 4655 

appeal  when  pike  in  more  than  one 

county 4859 

Unknown  depositors  and  deposits,  duties  aa 

to 599.  7660-1 

Unknown  and  non-rosident  parties,  funds  ol  6327-1 
U.S.  survey,  to  ascertain  damans  caused  by.  1198 
Vacation  or  modification  of  judgment  by. 

O.C.P 5365 

Vacation  or  modification  of  judgment  of. 

cap. 6708 

Wills,  duties  aa  to— see  Wilu^ 
Witness  illsgaUy  imprisoned  may  be  dis- 
charged by.    G.  C.  P • 5255 

ildiiumiCralton  of  ettatet : 

see  Administration  of  Estatss. 

Aeoounis,  may  require  filing  of 6178 

to  be  filed  in 6183 

may  allow  on  oath  of  one  ol  two  or  more 

executors,  etc 6176 

may  refer  to  coaimissioner 6186 

may  open,  when 6187 
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ProbaU  oonrt  ana  Jiiiflt— OMMnuedL 

may  exAmine  exeeator,  etc.,  under  ottth 

Mto 16i06 

may  give  farther  time  to  file  exeeptione  to.  6402 
notice  of  filinff  and  hearing  to  be  giren  by.  6402 
Administrator  4e  bonii  noti,  may  appoint . . .  6018 
Appndaement  of  land,  may  oitler,  melnded 

in  inventory  of  personalty 6025 

Assets,  may  extend  time  for  eolleetang 6063-6 

proceedings  against  persons  su6pe^ed|of 

concealing,  ele 6053-9 

judgment  a  lien  on  real  eilate 6057 

Bond  of  exeeutor  or  administrator,  to  re- 
quire  H5906^6006 

may  authorize  suit  on 6212 

may  require  executor,  etc.,  to  M:eeute 
bond  of  indemnity  to  aweiy,  when. .  6208 
Claim  of  executor  against  estate  presented 

for  allowance 6100 

notice  required  to  be  f^ven 6100 

requisition  to  reject  datm  against  estate^ 

when  filed  in 6096 

notice  to  be  issued  on 6098 

not  due  in  four  years,  may  order  execu- 
tor, etc.,  to  retain  funds  to  pay 6115 

or  bond  to  be  taken  for 6115 

decision  of  court  not  conclusive  against 

executor,  etc 6116 

Compensation  of  executor,  etc.,  to  allow. . .  6188 
Compounding  of  debts  due  estate,  may  a}>- 

prove  of 6073 

Damages  for  wrongful  death,  to  apporti<m 

funds  on  aettlement  of 6135 

for  public  improvements,  assessment  of. 

R.8 2317,  die^. 

Desperate  claims,  application   lor  disposi- 
tion of,  made  to 6077 

j>roceedings  on 6078, 9 

Distribution,  petition  to  enforcot  filed  in. . .  6195 
to  issue  citation  against  executor,  etc. . . .  6195 

service  on  non-remdeirt 6196 

hearing^  and  judgment 6197 

all  necessary  parties  brought  in 6198 
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Probate  eonrt  and  Judge— Oemtintied: 

may  send  case  to  common  pleas .{6199 

Foreign  executors,  etc.,  power  of  court  over.  6130 
Insolvent  estate,  to  appoint  commissionerB.  6224 

or  allow  executor,  etc.,  to  act  as 6296 

report  of  commissioners  to  be  made  to.  . .  6226 
to  make  provision  for  contingent  debts  of 

estate 6227 

appeal    from,    if    commissioners   reject 

claim 6230,1 

order  of  distribution  made  by  on  return 

of  Hst  of  debts 6244 

mav  compel  rendition  of  account 6252 

to  fix  compensation  of  commissioners. . . .  6253 
Inventory  of  personal  property  to  be  re- 
turned to 6023 

proceedings  on  exceptions  to 6024 

Investment  of  moneys  belonging  to  heirs, 

etc.,  unclaimed.   See  Investkent 6191 

may  order  payment  of  invested  funds ...  6192 

responsible  for  safe  keeping  of 6193 

Legatee  may  be  requirea  by  to  give  bond 

before  distribution 6128 

Letters  testamentary  to  grant,  when  and 

how 5994,5 

of   administration,   when   executor    re- 
nounces   6000 

on  death  of  executor 6003 

in  what  order 6005 

Notice  of  appointment  of   executor,  etc., 

how  evidence  of,  perfected  in 6089 

Removal  of  executor,  etc.,  by 6017 

Resignation  of  executor,  etc.,  may  receive. .  6015 

Sale  bill  to  be  returned  to 6087 

Sale  of  lands,  jurisdiction  as  to 6137 

proceedings  for H6137-6142 

may  determine  equities  and  priorities. . . .  6145 

sale,  how  ordered 6147 

order  to  contain,  what 6148 

to  appoint  appraisers 6155-6 

to  oraer  assignment  of  dower 6155 

may  set  aside  appraisement 6160 

may  fix  amount  for  which  to  be  sold!. , . .  6160 
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ProlMtte  oonrt  and  Judge— OmtiniKd. 

and  manner  and  place  of  sale §6160 

may  order  deed 6162 

ana  secure  dower  when  specially  assi^Tied.  6164 
Sale  of  personal  property  tnough  will  directs 

otherwise 6074 

may  order  same  sold  at  private  sale. . . .  6076 
Surety  may  apply  to  for  release  from  bond.  6204 
Voachers,  may  allow  what  expenditures, 

without 6184 

When  probate  judge  is  interested,  etc.,  ef- 
fect      635 

Appeals  to.     See  Appbal» 
Accounts,  settlement  of,  of  executor,  guard- 
ian, etc 6407 

Administration  of  estates 6407 

Completion  of  real  contracts 6407 

Ditch,  county 4463 

township 4533 

Drift,  removal  of 4575 

Guardians  and  trustees 6407 

Insolvent  estates 6407 

Roads,  state  and  county,  etc 4688 

state 4627 

township 4697 

for  damages K4627,  4699 

Sale  of  real  estate  by  executors,  etc 6407 

Two-mile  assessment  pike 224834,  4859 

Widow,  allowance  to  6407 

Appropriation  of  property  by  private  corpora- 
tions: 

Abandonment  of  property,  duty  on 6434 

Costs,  may  apportion 6452 

Fees  of,  in  proceedings  for 6451 

New  trial,  may  grant 6436 

Petition  to  be  filed  in 6416 

to  issue  summons  on 6418 

proceedings  on,  how  conducted. . .  .§26419-6432 
Proceedings  in  to  condemn  road-bed  of  un- 
finished railroad 226445-6447 

To  appoint  attorney  for  absent,  etc.,  parties.  6441 
When  interested,  what  proceedings  had. . . .  6440 
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rtobato  oonxt  aaa  Judet — OmMpMedL 
Apfifijfinaiion  of  pfoperiy  by  mmMpai  corpora' 

tifm i2282,€<«09. 

AtsignmaUfor  crediUtrt : 

AccooBto,  to  ezamme 6356 

tQ  publish  notice  of  filing  and  hearing. . .  6356 

Assignee  to  appear  before 6335 

Bond  of  assignee,  U>  be  approved  by 6335 

new.  bond  may  be  requised 6339 

of  trustee 6340 

Claims,  to  order  disallowance  oL, 6353 

Compensation  of  assignee,  etc.,  to  fix 6357 

Deed  of  assignment  to  be  filed  in 6335 

PividendSj  to  declare 6356 

Examination  of  assignor  or  assignee,  may 

require « 6349 

Fees  allowed  to 6358 

Former  assignment,  proceedings  by  in  case 

of 6345 

Fraud,  to  make  and  enforce  orders  lo  pre- 
vent   6349 

Fraudulent  assignment,  etc,  proceedings, 

when  set  aside 6344 

Homestead,  may  order  set  off. . .  ^ 6348 

Incumbrances  on  real  estate,  to  ordec  pay- 
ment of 6351 

Removal  of  assignee,  if  no  bond  given 6336 

Report  of  assignee  to  be  filed  ia 6352 

report  and  settlement  to  be  made  to 6356 

Resignation  of  assignee,  may  accept 6337 

Sale  of  property,  to  fix  terms  of 6350e 

Trustee,  to  appoint,  when 6337 

creditors  may  petition  for  election  oi. . . .  6338 

to  give  notice  of  meeting  for 6338 

to  appoint  person  elected. 6338 

for  property  fraudulently  conveyed. . . .  6344 
AMiignmerUs  to  avoid  arml: 

Certificate  granted  by,  effect 6379 

Commissioner  of  insolvents  to  be  appointed.  6359 

to  msJce  returns  to 6371 

May  require  applicant  to  give  bond 6366 

Petition  of  applicant  to  be  filed  in. 6372 

Proceedings  if  no  creditor  appear 6372 
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Probata  Judge  and  c<m%-Omtimud. 

if  creditors  reeist i  6873 

final  hearing 6376 

costs,  how  awarded 6377 

Guardians : 

Appointment  of •  62S4 

Bond  of,  to  approve ,...126259,  6260 

exceptions  to ••••%••  6261 

Lease  of  lands,  may  order 6296 

application  for 6297 

pj^ooeedingB 6298, 9 

Removal  of  gaardian  by ,.26272, 6^ 

Resident  guardian  may  be  required  to.s^ttl^.  6276-8 

and  give  wav  to  foreign  guardian 6277 

!^ignation  of  guardian,  may  accept 6274 

Sale  of  land,  to  require  service  of  noUce  of 

petition  for 6282 

to  appoint  appraisers 6283 

to  require  bond  t>efore  sale 6285 

to  issue  order  of  sale  for 6286 

to  confirm  sale  and  order  deed 6287 

Statement  reqidred  of  applicant 6250 

Sureties  released  on  bond  of  guardian  by. .  6273 

Ouar4ian  of  drunkards : 

Appointment^  of,  by 6817 

To  terminate  guardianship,  when 6319 

Quardian  qf  lunaHcs : 

Appointed  how 6302 

Improvement  of  real  estate,  proceedings 

for 7}6316-l-4 

Leaseof  lands ol.  how autkoria^ }6a08^12 

Sale  of  lands  of,  how  authorized 6306 

proceedings  to  authovize  foreign,  guardian 

to  selllands,  etc 6315 

To  terminate  guardianahip,  whmi 6316 

Wife  may  be  appointed,  when 6303 

Marriage  licenses: 

To  be  issued  by,  how  and  to  whom 6386 

record  of,  how  made 6387 

To  issue  from  what  county 6389 

fee  may  be  charged  for 6390 

oath,  to  be  administered  by 6390 
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Probate  Judge  and  eovrt— OtmMnued. 

penalty  for  wrongfully  issuing {6390 

certificate  to  be  returned  to 6391 

Statistics  of  births  and  deaths  : 

Record  of,  to  be  kept  by 6395 

Report  of,  to  be  made  to,  when  and  by 

whom 6396 

To  furnish  blanks  for 6397 

To  transmit  abstract  to  Secretary  of  State. .  6398 
Trustees  of  nonrresideTUs^  lunatics,  etc. : 
See  Tbustbes. 
Accounts  to  be  rendered  to  probate  conrt, 

when 6328 

Appointment  of 6320 

Bond^  to  be  approved  by 6322 

Citations  and  notices,  to  issue 6329 

Compensation  of,  ailowe<l  by 6333 

Lease  or  sale  of  lands «  6323 

May  authorize  trustee  to  pay  over  money, 

etc.,  to  foreign  guardian,  when 6325 

Rengnation,  when  court  may  accept  or  re- 
move   6334 

To  determine  questions  of  settlement  of, 

etc 6330 

appeal  from  determination 6331 

force  and  effect  of  determination 6332 

Prooeedlngs  In  aid  of  execution- 
Arrest,  when  order  of,  may  issue,  and  pro- 
ceedings thereon 5474 

Ascertainable  interest  in  the  property,  pro> 

ceeding  when  another  has 5486 

Attendance  of  parties  and  witnesses   en- 
forced, how 5479 

Bond,  debtor  may  be  required  to  give,  when.  5474 

in  default,  may  be  committed  to  jail 5474 

Common  pleas  court,  iurisdiction  of.  .2} 5472, 5474 

Compensation  of,  clerks,  sheriff,  etc 5489 

probate  judge 5488 

Continuance  of  proceedings 5478 

Costs 5489 

Debtor  of  judgment  debtor  may  be  exam- 
ined   5475 

effect  of  order  for  such  examination 5475 
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Proeeedlnini  In  aid  of  ezecutton— ContfniiAi 

notice  may  be  given  to  any  party §5475 

order  to  be  signed  by  jadge  and  served  as 

^     summons 5487 

order  may  be  issued  before  issue  and  re- 
turn of  execution,  when 5475 

Debtor  may  pay  execution  against  his  cred- 
itor  5482 

sheriff's  receipt  a  discharge  for  amount 

paid 5482 

Disobedience  of  order  for,  how  punished. . .  5481 
Earnings  of  debtor,  when  and  what  can  not 

he  applied  on  execution 5483 

Forms 8  5472--5489nn 

Fraud,  fact  that  examination  may  lead  to 
conviction  of,  not  to  excuse  from  ex- 
amination   5476 

Judge  may  order  property  to  be  applied  on 

execution 5483 

when   and   what  personal  earnings   of 

debtor  can  not  oe  applied 5483 

Jurisdiction  of  common  pleas  and  probate 

courts K5472,  5474 

Oath,  examination  to  be  under 5480 

Probate  court,  jurisdiction  of %5472,  5474 

Probate  judge,  compensation  of.'. 5488 

Proceedings  when  another  has  an  ascertain- 

able  interest  in  the  propertv 5486 

receiver  may  be  ordered  to  sell  debtor's 

interest. 5486 

sale  conducted  in  the  same  manner  as 

sales  on  execution 5486 

Receiver  may  be  appointed,  and  transfers, 

etc.,  prohibitea 5484 

liability  of   sheriff  on  bond  when   ap- 
pointed receiver 5485 

may  be  ordered  to  sell  debtor's  interest  in 

the  property 5486 

oath  and  undertaking  bv 5485 

Reference  may  be  ordered. , 5477 

examination  before  referee  to  be  certi- 
fied   5480 

must  be  under  oath 5480 
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Prooeedlngs  In  AM  tf  liaUillian   QmlftMwtl 

Betam  of  executioii,  eoBmiiimtion  after. . .  .16472 

examiofatSon  before 6473 

TranBfers  of  property  may  be  prohibiMU. .  54S4 

Wariunt  for  HrrMt,  may  MBue.  When A474 

by  whom  to  be  issaed  and  where  to  be 

exeeiited MTA 

copy  of  warrant  and  testimony  to  be  de- 
livered to  debtor 6474 

debtor  must  be  exiunined  under  oath ....  5474 

Proeeeda— 

Arising  from  sale  of  land  by  ezecntor,  etc, 

now  applied. 6165 

ProfttB--6ee  Administration  of  Ebtatbs. 

Assignment  of  dower  in 6185 

PromlMory  nole-HSee  Notbb. 
Proof- 
Appropriation  proceedings  by  privaile  «or- 

g oration,  burden  ofpnxH. 6420 
n  against  decedent's  estale 6062 

insolvent  debtor's   6354 

Of  publication  of  notice  of  appointment  of 

executor,  etc 6089 

To  obtain  service  on  non-resident  by  publl* 

cation 6149ii 

Of  mailing  notice  to  non-resident. 6149ii 

ProaecutlBg  atfeoney— 
Asylum,  to  attend  to  suits  on  behalf  of . . . .    718 

compensation 718 

Longview  asylum 746 

compensation 746 

Bail  for  costs,  may  require  proseeuting  wit* 

ness  to  give 6471 

Bond  of,  probate  eourt  may  approve  of 1269 

Criminal  procedure,  dnties  of  in N  6466-7, 6471 

Escheatea  personal  property,  to  oolkiet. . . .  4163 

Pardon,  foireited,  duty  as  to 668^  — ^^^ 

Municipal  officers,  to  prosecute  for  malfeas- 
ance, when 1^13 

Property  found  on  dead  person,  to  enforce 

provisions  in  reference  to 12SS7 

To  file  information  against  probate  judge  or 

clerk  practicing  law 534 
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ProMcatliig  attorney— Oontffittfd. 

To  issue  execution  ancl  pto^  over-  inoaey  on 
judgment  against  persons  concealing 

assets  of  estate,  c4c.>  y^Uen {6050 

compensation 6050 

To  sue  bank,  etc.,  violating  law  as  to  un- 
claimed deposits 7660-9 

Pxwlslo]is~~ 
Allowance  of  to  widow  and  chUdren  for  sup- 
port, etc 6040 

PeMIo  Iralldliigs — 
Approval  of  plans  of  by  probate  judge,  eta  p.  5;^') 

PmUMfiatton—fiee  N0TIC9. 
Accounts  in  probata  ooarC  ol  notice  of  fil- 
ing.  6402 

Appropmtion  piooeedings  by  private  cor- 
porations  6419 

service  on  non-resident  or  imknown  per- 
son by  6419 

in  proceeainss  to  appropriate  ujifiniflhed 

railroad  bed 6445 

N«wBpu)er,  wbat  notioas  to  be  piiMisbed  in.  6406n 

Proof  of. , 6089n 

Service  by,  in  wbat  cases,    0.  C.  P 5048 

affidavit  to  obtain. 6143n 

Of  report  of  examiner  of  county  treasury. .  1129 

See  ApPBOPBiAnoM  of  Pbobhrtt.  . .  .ii2S82>  6414 


Appraisers,  executors  oc  adniniitcatoni  can 
not  DC,  at  sale  of  land  by  execntors, 
etc. 6161n 

Title  of,  to  lands  fnupdufently  conveyed 6139 

to  lands  derived  tvom  heir  without  knowl- 
edge, of  will 5067 

Mllroad-See  Appboprzation  or  PROpravrv. 

Proceedines  to  comnel  to  drain  land 8842-^ 

Unfinished  road-bea  of,  may  be  condemned.  M16 

IHoeeedingB  in  such  case 6446 

m  what  courts  proceedings  may  be  com- 
menced  6447 

RallToaa  dxaln-See  Ditch 3342 
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Executor,  etCi  by,  to  complete  contract  for 

sale  of  land {5800 

conveyance  under,  who  to  execute  and 

its  effect 5801 

parties 5800 

service,  when  petition  filed  in  probate 

court 5800 

Form  of  petition  by  executor 5800n 

Guardian  to  bring,  to  complete  real  contract 

of  ward 6313 

Heirs  of  deceased  purchaser  may  enforce 

specific  i>erformance *. 5802 

Jurisdiction  of  probate  court 525 

Real  oontraots— 
Assignee  of  insolvent  debtor  may  complete, 

when 6350 

Executors,  etc,  action  to  complete 5S00 

Guardian  of  insane  person  may  complete, 

when 6313 

Seal  estate— 

Appraisement  of,  of  decedent's  estate 6155 

of  insolvent  debtor's 6350c 

of  ward's 6283 

Contracts  for  sale  of,  actions  to  complete. .  5800 

Descent  of 4158,  a  9tq. 

Dower  in 4188,  H  teq. 

Improvement  of  real  estate  by  guardian  of 

imbecile,  etc 6313-1-4 

Investment  in,  by  guardian 6269 

Lease  of,  by  guardian {§6295,  6306 

liens  on,ad]usted 6145,6351 

Mortgage  of  real  estate  by  Ruardian 6301a-e 

Sale  of,  by  assignee  of  inaoTvent  debtor. . . .  6350, 1 

by  executed,  etc 6136»  H  tiq^ 

by  guardian 6280,  H  ug, 

by  county  auditor,  of  escheated  lands.  4183,  H  9eq, 

Re-i4Wrats«m«ni- Of  real  estate,  when  to  be 

ordered K  6154,  6160,  6350a 

form 616211 

Bocalpta— See  Vouchers. 
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ExecutoFi  etc.,  required  to  produce  for  debts 
and  legacies,  etc.,  paid  and  filed  with 

account J6183 

wbat  items  may  be  allowed  without 6184 

Beoehrer— 
Probate  judge  may  appoint,  when.  C.  G.  P. .  5587 

Recognisance— 

See  Criminal  PitecBDUBE 6467,  9 

I^t>ceeding8  to  discharge  prisoner  on 7169 

deposit  of  and  discharge  of  prisoner.  . .  .  7170 
When  arrested,  debtor  must  give,  for  his 

appearance 6367 

Record- 
Account,  final,  of  administrator  or  executor 

must  be  recorded 0190 

Adoption,  of  child 3139 

ofheir 4182 

Births  and  deaths,  record  of. ^  6395,  6399 

abstract  of  sent  to  secretary  of  state 6398 

evidence  and  ojjen  to  inspection 6399 

Commissioner  of  insolvents  must  keep 6369 

Complete  need  not  be  made,  when . .  Ct  G.  P.  5337 
Lost  or  destroyed,  restoration  of 528o,  6,  c 

probate  judge  to  make  rules  and  appoint 

commissioner  to  take  testimony 5286 

costs  of  restoring,  how  paid 528c 

will,  or  probate  of  will  of 225949-5952 

Levee-  proceedings,  record  of 4605 

Marrii^  records 528 

of  ministers  authorized  to  solemnize. 6387,  6388 

Naturalization,  record  of 528 

Probate  court,  records  of 22528, 528a,  6,c,  7650-3 

omitted  by  predecessor  must  be  made  by 

probate  judge 22530,  531 

Road  appeals,  of  proceedings  in 4707 

Unknown  depositors  and  deposits,  record  ojf 

open  to  inspection 7650-3 

Wills,  record  of 528 

copy  of,  when  evidence 5931 

eftect  of  executed  in  another  state  and  ad- 
mitted to  record  here, 5937 

nuncupative  will 5992 


76fi 

Raoord—dDNttmieif. 

recorded  f  n  each  ocmnty  in  wliich  knd  ia 

Mtfialed {5932 

reBtoratioB  of  record  of  destroyed  wiil  iit6MB-&^^ 


Doabtful  claim  against  estate  may  be  re- 

ferred  oy  executor,  tite.,  to. . .  .*. 600S 

by  whom  approved 609S 

proceedings  When  clafm  !i  less  tfaaii  oive 

hundred  dollaiis 605^ 

when  claim  exceeds  one  hnndred  dollani.  6D95 
proceedings,  ^wcrs  and  (^mpensation  of.  fSOSid 

coats,  how  awarded 6096 

Claim  disallowed  by  administrator^  etc.,  of 

insolvent  estate  tnay  be  submitted  to.  6240 

costs  awarded  by 6242 

judgment  on  award Q24S 


Of  administrator's  account 6186 

Of  questions  arising  in  actions  in  prebitte 

court. 6400 

Of  doubtful  claims  against  estate 6093 

Probate  court  can  omv  make  by  consent. .  •     526m 
Proceedings  in  aid  of  execution,  reference 

in R5472,  5*77 

Beglstry- 
Of  biiths  and  deaths  to  be  kept  by  physi- 
cians, dexgymeil^  sextons,  etc 6396 

B€i)eotlcni— 
Of  claims  against  estate  by  exe^tiUMr,>Mc . . .  6097 

at  instfttice  of  heir  or  creditM* 6096 

by  assignee  of  insolvent  debim 6352 

at  instance  of  iMskrnor  or  ctedttor 6853 


Effect  of,  of  debt  in  wHl  igAinst  execntof, 

etc 6088 

ESflTect  of  assignment  providing  for 6335 

Of  ward's  tax  title 6294 

Of  sureties  on  administrator's,  «te.,  bond. . .  6204 

assignee's 6339 

guardian's , 6273 
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K6iiiiftliidor — 
Construction  of  devise  for  life,  remainder  to 

heirs  in  fee '. ?5968 

of  life  estates  and  remainders  in  shares  of 

stock 5967n 

Contingent  remainder 5913n 

Tenant  for  life,  or  in  dower,  guilty  of  waste, 

liable  to  remainderman {}  4177, 4194 

BemoTal— See  Administatobs  a^d  Exbcutobs, 
Revocation,  etc. 

Administrator  or  executor 6017 

failure  to  return  inventory 6049 

Guardian 6272, 6, 7 

Assignee  or  trustee 6336-9, 6345 

Patient  from  insane  asylum 709 

Trustee  of  non-resident  minor,  idiot,  etc .  . .  6334 
of  unknown  and  non-resident  owners. . . .  6327-2 

Bents- 
Assignment  of  dower  in 6157 

Disposition  of,  of  escheated  land  in  Cincin- 
nati  4186 

Improvements  may  be  made  by  tenant,  of 

ward  as  part  of 6300 

Statement  of  value  of,  of  ward's  real  estate 
in   application   for  appointment  as 

guaraian 6250 

by^  guardian  in  inventory 6269 

in  petition  for  sale  of  ward's  real  estate.  6281 

in  application  to  make  long  lease 6297 

of  real  estate  of  idiot,  etc 6311 

Repair  of  levee 4607 

Replevin— 

Effect  of  assignment  after  action  in 63357i 

Liability  of  sureties  on  bond  in 6335n 

Report- 
Appraiser's,  of  decedent's  real  estate 6157 

oi  ward's  real  estate .- 6285 

of  material  in  pike  cases 4783 

Assessors,  physicians,  clergymen,  et<c.,  of 

births  and  deaths  to  probate  jndee. .  0396 
Assignee  or  trustee,  of  claims  presented  for 

allowance 6352 

of  payment  of  dividends,  when 6366 
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Births  and  deaths  to  probate  ooort {6396 

Commissioner  of  insolvent  estate. 6226 

of  insolvent  debtor 6371 

in  application  for  joint  subdistrict 3941 

in  railroad  ditch  case 3843 

Examiner  of  county  treasury « 1129 

Executor's,  etc.,  safe  of  real  estate 6162 

when  no  sale  is  effected 6162 

Freeholder's,  as  to  lease  of  ward's  real  es- 
tate   6298 

of  idiot,  etc.,  real  estate 6311 

Guardian,  of  sale  of  real  estate 6287 

Jury  in  levee  improvement  case 4603 

Probate  judse,  of  fees  to  county  auditor.  .545, 1334 
Referee,  of  doubtful  claims  against  estate. .  6096 

Viewers  or  reviewers  in  road  appeals 4603 

levee  improvement  case 4591 

BepresentattvM— 
Legal — see  Heibs,  etc. 
Personal— see  Adminibtratobs  ahd  EzBOirroBS. 

Reaiilflitlra — 
May  be  filed  on  executor,  etc.,  to  reject  daim 

against  estate 6098 

on  assignee  or  trustee  of  insolvent  estate.  6353 

Reservatloiis— 
In  deed  of  assignment,  effect 6335ii 

RMldenoe— 
Appointment  of  testamentary  guardian  with* 

out  reference  to 6267 

BeHdnary  lagatee  See  Legates. 
Besigiiatioii— 

Of  administrator  or  executor 6015 

not  to  affect  liability  previously  iDcamed.  6016 

Of  assignee  or  trustee  for  creditors 6337 

must  file  and  settle  accounts 6341 

Of  commissioner  of  insolvents 6360 

Of  guardian 6274 

Of  trustee  of  non-resident  minor,  idiot,  etc 

{{6330, 6334 
Eestoratton  of  rMords— 

Probate  court,  of •.•...628cu6,e 

application  of  party  interested  in 528a 


1 


RMtontton  of  neordM— CbniAiiitfet. 

citation  to  party  to  appear {528ft 

commissioner*  to  be  appointed  by  jndge. .    5286 

costs,  how  paid 528c 

motioni  of  court,  on 528a 

reference  to  special  master  commissioner.  5286 

rales  and  fegalations 5286 

testimony,  judffe  to  make  rules  as  to 5286 

Will,  new  reoora  or  probate  when  record 

destroyed. R5949-5952 

copy  of  wuH  authenticated,  may  alone  be 

admitted  to  probate 5051 

copy  of  will  and  probate  admitted  tb  rec- 
ord   .  5949 

notice 5952 

original  will  may  be  again  admitted  to 

probate 5950 

B«tnni-8ee  Rbfobt^  Vkbdict. 
Appropriation  of  property,  return  of  sum- 
mons in 6418 

Assignee,  return  of  sale  by 6350e 

Assignments,  return  of  inventory  and  ap- 
praisements in 6347 

.    Guardians,  return  of  inventories  and  ac- 
counts by,  enforced 6275 

Sale  of  land  to  pay  decedent's  debts,  return 

of 6162 

return  of  process  in  action  for 6143 

Will,  return  of  process  to  enforce  production 

of 225922,5923 

Bevenal— 

Of  proceedings  in  road  appeals 4691 

in  condemnation  cases 6414n 


Of  settlement  of  executor,  etc 6187 

of  guardian 6289 

of  trustee 6332 

When  may  be  ordered  in  road  appeals 4694 

Bevlew«rs.-i9ee  Vibwxbs. 
Bsvtvor — 

Of  action C.  C.  P.  K5146-5161 

Of  judgment • . .  .0.  G.  P.  §  5366  ei  8tq, 
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B«7oeatloB— 

Of  letters  testamentary  or  of  adminisiratioiL 
See  Adminiotratiom  of  Estatbb,  Rtv- 
ocatUm,  etc . .  6017, 6019, 6022, 6049, 6087, 6252 

Of  wUl.   See  Will 8595^-6062 

B4>atfs.— See  Appeal. 

County {4688  et  9eq. 

Improved 4869n 

One-mile  assessment  pike 4783, 4 

State 24627  el  Beg.,  24688  H  aeg. 

Township 4697 

Tampike 4761 

Toll / R.S.  3499 

Two-mile  assessment  pike H4834, 4854  d  seq. 

When  and  how  coanty  commissioners  may 

condemn  material  for K  8055-304  et  weq. 

Rules— 
Of  common  pleas  to  govern  when  appli- 
cable     537 

Of  practice^  probate  judges  to  make  and 

submit  to  Supreme  court 536 

Of  Hamilton  county  probate  court  in  rela- 
tion to  restormg  lost  records 5285 

Role  dajrs — 
For  Pleading O.  O.  P.  6097 

8alb  deposit  companlM^ 
May  act  as  executor,  guardian,  etc 540,  3821e 

galaxy — 

Of  probate  judge  of  Hamilton  county 1345 

Of  commissioner  for  restoring  lost  or  de- 
stroyed records *. 6286 


Assignee,  by,  of  insolvent  debtor's  property. 

«6347,  6350,  6360»-^,  6407 
Executor  or  administrator,  by,  of  decedent  s 

personal  property u!?^^  ^  ^' 

private,  not  to  be  connrmed  until  affidavit 

filed ^12 

real  estate.    See  Administration  op  £b- 

TATiBs,iSWe..": 26136  rf«g. 

notice  of  in  German  or  Bohemian  news- 
papers*   6169a 

Guardian,  by,  of  ward's  real  and  personal 

property 6280 
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Sale— CbfiMnueff. 

of  idiot  or  insane  person,  ete.    See  Guar- 
dians, Sale {6306 

of  non-resident  minor,  idiot,  etc 6223 

of  ward's  coal  or  fire  clay 6306 

sale  or  adiostment  of  dower. 6307 

Coanty  auditor,  by^  of  escheated  lands. {4163  ei  ieq. 

Work  in  construction  of  levee 4610 

of  railroad  ditch 3345 

Property  found,  of,  on  deceased  person 1227 

•aleUll- 
Of  decedent's  personalproperty.    See  Ai>- 

MINISTBATION  OF  EsTATBS,  SoU  BiU  . . .    6086 

8<disdii]»- 
Allowance  to  widow  or  children  to  be  stated 

in  separate 6042 

Assignee  or  trustee  ol  insolvent  to   file 

schedule  of  debts  or  liabilities 6347 

Commissioners  of  insolvents  to  make 6361 

Exempted  property  of  insolvent,  separate 

schedule  to  be  made  of 6361 

Insolvent  debtor,  schedule  of  debts  to  be 

filed:  what  to  contain 6347 

Behold— 

Appropriation  of  property  for  sites 2232 

of  ■cnool  lands  oy  railroad  company 6439 

Attendance 529,  

appeal  from  refusal  to  excuse 529, 

juvenile  disorderly  persons,  proceedings 

against 530,  

proceedings  in  case  of  truancy 530,  

report  of  truant  officer  to  probate  judge. 

531,  

when  probate  judge  may  commit  to  state 

institution 531,  

Decedent's  perseual  property  escheated  tp 

state  applied  to  support  of 4163 

Examiners  of,  appointed  by  probate  judge.  4069 

qualifications 4069 

Jomt  sub-districts,  how  established.    See 

Joint  Sub-dibtbicts 3930 

Rite  for  school  house,  estimate  for 3941a 

Wplat  to  be  filed  with  probate  judge 3990 
idow  and  children  entitled  to  books 6038 
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Of  probate  ooart 536, 


In  what,  ezecatojRB,  trustees,  etc,  may  in- 
vest  {6413 

goardians H6260,  6413 

For  claim  a^nst  inaoWent  debtor  to  be 

stated  m  affidavit  of  claimant 6354 

examination  of  claimant  as  to 6354 

Bsoailty  Smt  eosts — 
On  complaint  against  municipal  officer. ....  173S 
In  proceeding  to  establish  joint  sub-district.  3985 

When  plaintiff  must  give. G.  G.  P.  5S40  et  9tg. 

Senile  dementia— 
Disqualifies  person  from  making  will S014r 

In  condemnation  suits 6422 

Benriee.H3ee  Notice,  Summons. 
Appropriation  proceedings,  in  .{{6416, 6445,  6449 

By  publication G.  G.  P.  5048 

affidavit  to  obtain 6143n 

Lands,  in  action  by  ezecnter,  etc,  to  sell. .  6143 
Non-resident  executor,  on,  in  action  for 
failure  to  pay  heir,  etc.,  after  order  ol 
distribation 6196 

get  off-X?ode  of  Givil  Procedure 5075 

Affidavit  of  claim  against  insolvent  estate^ 

must  show 6354 

Assignment  for  creditors 6335ii 

BetttenwiEi  of  aeceimtB.-See  Acxx>uiitb,  Admin- 

ISTRATOBS,  EXBCUTOBS,  £TC. 


To  keep  registry  of  deaths,  etc. 6396 

Sheep— 
Widow  and  children  entitled  ta. 6038 

ShtfiriOase 6968fi 

Blterlff- 

I>utie8<^ 540 

Amercement  of 541 

Fees  of 1234 

Jury  in  probate  court,  to  summon 6418 
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nicrlff—  OmHnutd. 

Will,  to  serve  process  to  enforce  prodnetiaB 

of J6022 

liability  for  neglect 5023 

Btdnass,  last- 
Expenses  of,  a  preferred  claim 6090 


Of  person  making  will,  at  each  end  thereof.  G916n 
how  made 6016n 

Bister- 
Inherits  property,  when {4158  el  teq. 

Bolioltor- 
To  prosecute  claim  against  municipal  officer.  1733 

Special  admlalstrattfr.-    See   Administration 

OF  ESTATBS. 

SpecUlc  performaaee.— J9ee  Appxal 6407 

Of  contracts  of  decedent 5800 

Of  contracts  of  idiot,  etc 6313 

BplnnlBg  wlieel— 

Widow  entitled  to 6038 

State  of  Oblo— 

Escheat  of  property  to §24161,  3,  4183  et  seq. 

State  road  avPML-S^  Appeal. 2^4627, 4688  et  seq. 

Statement- 
Made  to  oonrt  by  executor,  etc.,  in  partition 

sales 6173 

Of  ward's  estate  on  application  for  appoint- 
ment as  guardian 6259 

Of  money  in  county  treasury  to  be  furnished 

by  auditor  to  examiners,  etc 1129 

Statutes— 
Relating  to  insolvent  debtors 6344n 

Stay  of  executUm— 

Code  of  Civil  Procedure. 6718 

Steallngwm- 

Punishment  for. R.  S.  6859 

Stenograplien— 

Probate  judge  to  appoint  in  certain  cities. R.  8.  476 

Stock- 
How  sold  by  executor,  etc 6080 

May  be  paia  over  in  kind,  when 6189 

Of  fife  estates  and  remainders  in  shares  oi.  5067n 
Reissue  of  lost,  etc.,  certificates 3254-1 
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See  Action,  Limitation  of  Actionb. 
SimiiDoiui — 
Appropriation  proceedings  by  private  cor- 
poration, in K641S,  6439,  6449 

in  proceedings  to  appropriate  unfinished 

road-bed  of  railroad {6445 

Contempt,  probate  court  to  issue  in  proceed- 
ings for,  when 543 

Service  and  return  of  in  action  for  sale  of 

land  by  executor,  etc 6143 

waiver  of  service 6143 

guardian  ad  litem  can  not  waive 6144 

Service  by  publication.    0.  C-  P 5048 

Manner  of  service  and  return  generally. .  5042  /d. 

how  served  on  corporationB 5044  Id. 

on  infants 5047  I<L 

Who  may  serve ; 5041  /d. 

.What  equivalent  to  service. 5043  Id. 

When  returnable 5039 /d. 

Superintendent-See  Asylum. 
Bvpeilor  eourt— 

Jurisdiction  of,  to  compel  filing  of  aooonnty 
or  delivery* of  propertv  to  successor 
in  action  on  assignee  b  or  trustee's 

bond 6341ii 

to  compel  foreign  executor,  etc.,  to  ac- 
count   6131 

in  action  on  administration  bond 6215 

in  proceedings  by  creditors  against  heirs, 

etc.,  after  settlement,  etc 6217 

in  proceedings  to  condemn   unfinished 

road-bed  of  railroad 6447 

Bnpport— 

Lease  of  ward's  bind  for. {}  6296, 6309 

Saleof  ward's  land  for 6280,6306 

Sureties— 
Adminutrtition  ofetUUet: 

May  require  executor,  etc,  wasting  estate  to 

give  indemnifying  bond 0808 

foreign  executor 6132 

to  renoer  an  account 6208 
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Executors,  etc.,  of,  may  require  creditors  to 

BUv*       \J»  \Jm  Mr  •     ■•••••■•••••■•■■••■••^  OOOOy  4 

Of  legatee  requiring  legacy  to  be  paid  within 

four  years 6128 

On  appeal  of  executor,  etc.,  claim  against 

estate 6101 

On  notes  at  administration  sale 6082 

Parties  in  action  to  enforce  distribution.  • . .  6201 

on  administration  bond 6209 

what  defense  may  make H  6201,  6213 

Payment  of  claim  of,  of  deceased  insolvent 

debtor 6227 

Qualifications  of,  of  executors,  etc 5999 

Release  of.  of  executors,  etc K6190,  6204 

death  of  surety  operates  as 6204 

notice  to  executor,  etc.,  required 6204 

not  released  until  executor,  etc.,  gives 

bond 620^ 

extent  of  •liability  of K6204, 6206 

costs  paid  by  surety  unless 6204 

Biehta  of  certain  not  affected 6103 

Wnen  insufficient,  new  bond  may  be  re- 
quired  6205 

Appeal  band. 6408 

Amgnment  for  crediton : 
May  require  assignee  or  trustee  to  give  new 

bond 6339 

discharged  from  liability  on  new  bond 

given 6339 

Jointly  liable  with  assignor,  may  present 

and  prove  claim  against  estate 6354 

Ouardiant,  etc.: 

£xce|>tions  to,  sufficiency  oL 6261 

Additional  may  be  required 6261 

Release  of.  how  obtained 6273 

notice  of  application 6273 

extent  of  liability 6273 

Liability  of,  of  wife,  guardian  of  insane  hus- 
band   6803 

Probate  judae : 
Release  of  sureties  of K6887»5838 
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Of  ward's  Isnd  into  town  lots  ordered,  when.{628S 
Burroyor — 
To  attend  viewen  in  etate  and  eovnty  road 

appeals 4682 

SnnAiiB  proMada- 
Oi  aale  of  real  estate  by  executor,  etc.,  con- 
sidered and  disposed  of  as  real  estate.  6171 
Disposition  of,  of  estate  of  non-resident  de- 
cedent in  business  here 6018 

aaxTitina  ezaovtor— 
Powers  of 6960 

8iir?t?lnc  iMurtaer— 

Rights  and  duties  of. 8167  cf  mq, 

BuTfivlBa  tmtea— 

May  execute  trust 6065 


Boards  of  equalisation,  powet  oi  preAwte 
eourt  to  compel  appearance  and  tes- 
timony before 82804,  2605 

Bank,  proceedings  when  it  fiails  to  make  re- 
turn  •. 27«9 

CoUaterai  inheritance  tax— sea  Ikbuutancb 

Tax. 
]>zrect  inheritance  tax — see  Ikhkbitakcb 

Tax. 
Estate  of  decedent,  taxes  a  preferred  claim 

ajgainst 6090 

Execution  for,  no  exemption  or  stay.    R.  8.  2859 
Executor  or  administrator  must  pay,  when. 

6019a,  R.  8.  2^45 

Executor  to  list  personalty R  8.  2734 

liable  for  real  tax,  when R>  S.  2H45 

liable  to  devisee  for  nefflect  to  list  or  pay.  2S49 

lien  for  taxes  advanced,  etc 28ri 

False  return,  proceedings  on  refusal  to  ap- 
pear ana  answer  Mfore  auditor 2783 

Guardian  liable  for  tax,  when 2645 

liability  to  ward  lor  neglect  to  list  or  pay.  2848 
lien  for  taxes  advanced,  etc 2851 

faxtltta- 

Release  of  ward's  by  guardian 6294 

eflbct  of  tender  to  release 6294 


INDEX.  7<07 

Telograph,  eto.,  oomiwiiles— 

Appropriation  of  property  by 22  3459-3461 

Pablic  groundBy  streets,  etc 3461 

proceedings  in  probate  court  to  appropri- 
ate   3461 

Railroad  companies'  laad,  appropriation  of.  346i9 

Tenant— 

Life,  guilty  of  waste  forfeits  estate 4177 

In  dower,  guilty  of  waste  forfeits  dower. . . .  4^94 

T«nn— 
Of  office  of  probate  judge X, 

TenoB  of  )nrp1>a$9  oowt— 

For  ciyy.  business C.  C.  P.  5365 

criminal  business. - ^408 

Teims  of  sal*— 

Of  personal  property  of  decedent 6076 

of  insolvent  dfebtor 6350c 

Of  real  estate  of  decedent 226160,  6161 

of  ward 6286 

of  insolvent  debtor p lo96Pc 

TMtament-see  Will. 
Foiging,  altering,  or  counterfeiting,   how 

punished E.  S»  7091 

Stealiiur,  destroying,  or  aecreting,  how  pun- 
ched....../.  RS.  6859 

allegation  of  piroperty  or  value  lyaneccss* 

sary R.  S.  7224 

TaatamMitazy  gaardlan — 

Appointment  of  by  father 6266 

when  mother  may  appoint 6266 

Bond  of. 6268 

when  not  requii^d^ 6268 

Entitled  to  preference 6267 

Who  can  not  be 6256 

Tettameatanr  t)ratte«.-^e  Trcstsb S5981--599Q 

Tostiinoiiy.-fiee  Evidence. 

Of  witnesses  to  will 5996 

to  be  reduced  to  writing  and  filed  in  court.  5926 
Depoeitions  on  trial  in  probate  court 6404 


Administrators,  etc.,  of,  to  publish  notice  ol 

appointment 6088 

file  inventory 225996,6006,  6047 
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Ttnib—Oontimud. 

collect  assets. {6062-6 

file  accounts K5996/6006,  6175,  6175a 

make  sales  of  personal  propeily 6076 

real  estate 6159 

Assignee  or  trustee  to  file  assignment  and 

Sgive  bond 6335 
ubfish  notice  of  appointment 6346 
le  inventonr 6347 

file  report  oi  claims 6352 

file  scnedule  of  debts 6347 

file  accounts 6356 

make  sales }6350  el  neq. 

report  payment  of  dividends 6356 

Creditors  to  present  claims  against  insolvent 

estate 6352 

of  decedent H6226,  6239 

to   bring'  actions.     See   Limitation   of 

Actions 

Election  of  probate  judge 534,  

Filing  appeal  bond 6408 

Guaraian,  to  file  inventory 6269 

file  accounts ^ 6269 

Trustee  of  non-resident^  idiot,  etc,  to  file 

accounts 6268 

Widow  or  widower,  to  make  election  under 

will. 5963 

Tims  of  oommMiciiig  aotUnis*— See  Limitation 
OF  Actions. 

TtUe— 
Of  bona  fide  purchaser  to  land  not  defeated 

by  production  of  will,  when 5967 

to  land  fraudulently  conveyed,  protected 

when 61 39 

Of  heirs,  etc.,  in  lands  set-off  to  widow  maf 

be  sold 6148 

Questions  as  to  on  assignee's  sale,  how  ad- 
justed   6351 

Abstract  of.  to  be  furnished  by  applicant  for 

appointment  as  guardian,  when 6659 

Release  of  ward's  tax,  oy  guardian 6294 

TQtMM0Of--See  Insf^ctob, 
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Tobacco—  ConHnued. 
Probate  court  to  grant  license  to  warehonse- 

men S4334 

fees  for  issuing. 4337 

To  require  bond  of  warehouseman 4336 

bond  to  be  filed  in  probate  court. 4336 

Toll  road- 
Voted  to  be  purchased  by  county,  duty  of 
probate  judge  as  to  appointment  of 
appnusers R.  S.  3499 

Toaklwtoiio— 

Court  may  allow  for 6185 

executor,  etc.,  not  bound  to  procure 6186 

Tonraui  Law — 

92  V.  220.    Unconstitutional,  38  Bull  26. 

Town  lots — 
Land  of  ward  may  be  ordered  laid  out  in, 

2(6283,6286 
Towntfitp  dttCh  appoaL-tiee  Apfbal.  . . . .  .{4533  ei  neq, 

Townihlp  road  appoaL-^e  Appeal 4697  ei  §eq. 


Appeal  on,  generally,  when  to  be  filed 6409 

to  be  filedin  probate  court 6410 

Appropriation  cases,  in 2257 

Concealing  or  embezzling  assets,  proceed- 
ings against  persons  suspected  of . . . .  6058 

Distribution,  in  proceedings  to  enforce  order 

of 6199 

Ditch  case,  county,  who  to  furnish 4463 

to  be  sent  to  auditor 4470 

township,  to  be  sent  to  township  clerk. . .  4542 

Drift,  removal  of . . .  .*. 4576 

Road  cases 4690 

to  be  sent  to  township  clerk 4707 

When  probate  judge  interested  in  cause  . . .  535 


Fraudulent,  to  hinder,  etc.,  creditors.  .6344,  6363 


Personal  property  escheated  to  state  paid 

to 4163 

Unknown  deposits,  must  receive  from  banks.  7650-5 


Examiner  or  accountant  appointed  by  pro- 
bate judge,  when 1129 

datiee  and  certificate  of 1129 
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daty  of  probate  jadge  on  return  of  oertifl- 

cate 11129 

fees  of  examiners 1129 

appointed  by  state  auditor,  when 1129 

duties,  (ecBj  etc 1129 

Pft>bate  judge's  compensation  in  criminal 

cases  to  be  paid  out  of. 6470 

Unknown  deposits,  penalties  as  to,  paid  into.  7650-6 


Appropriation  of   property   by  municipal 

corporations 2240 

by  private  corporations 6429 

Gomixlaint  against  municipal  officer. 1735 

against  county  auditor 1081 

Ditch  appeal,  county 4466 

townffliip *.....  4587 

Drift  appeal 4580 

Election  of  probate  jttdge,  oontak  oL SOOO 

of  jorticeof  tba  peace 575 

Levee  improvement  case 4602 

Road  appeals 4703 


Assignments     preferring    creditors,    trust 

arising  under,  how  administered  ....  6343 

Fraudulently  conveyed  property 6344 

Generally H6326-6334 

Non-resiaent  minors,  lunatics,  etc,  bow  ad- 

ministerod H6320-6327 

Religious   institution,   when   valid,  when 

made  in  will  in  favor  of 5915 

Testamentary,  administered  how  . . .  .{{5961-5990 
When  probate  judge  may  appoint  person  to 

execute 5086 

When  mortgi^^ed  prsmises  held  by  execu- 
tor, etc,  in 6071 


OeneraUy: 

Accounts  of,  in  probate  court 6407 

Appeal  may  be  taken  from  order  settling. . .  6407 

Diennially^,  must  render 6828 

citations  issued  for,  how 6329 

examination  as  to,  in  probate  court 6403 
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probate  court  to  pass  on )6390 

appeal  from  determination 6331 

eettlement  of,  how  o|>eneii 6332 

settlement,  mistakes  in^  how  corrected.. .  6332 

Application  to  court  for  direction 6202 

4^t8^  when  liable  to  refund  to  executor  or 

administrator. 6189 

Resignation  or  removal  of  in  probate  court.  6334 
Securities,  trustees  may  invest  in  what. . . .  6413 

Insoivenl  debtar*$  etUUe : 
Action  against  may  be  brought  in  common 

pleas  for  failure  to  deliver  property. .  6840 
may  bring  action  in  common  pleas  or  jpro- 

bate  court  to  settle  questions  of  hens.  6351 
Appointed  when  property  fraudulently  as^ 

signed 6344 

notice  of 6846 

Appraisement,  to  make 6347 

Assets,  to  convert 6860 

Bond;  must  give {2^336,  6340 

action  may  be  brought  on,  of,  when. .....  6341 

effect  of  uilure  to  give,  within  ten  days 

after  appointment 6340 

Busing  >MH,  may  be  authorized  to  carry  on,  of 

iiiBolvent  debtor HS&Ok 

Claims  to  be  presented  to 6352 

report  to  be  filed  on 6352 

Debts,  to  file  schedule  of 6347 

Elect,  creditors  may 6338 

Incumbrances,  to  pay,  on  order  of  court .. .  6351 

Inventory,  to  return 6347 

Removed,  may  be 6339 

settlement  on  removal 6341 

Resign,  may 6337 

settlement  on  resignation 6341 

Rights  of 6840 

Successor  of,  probate  judge  to  appoint 6337 

Title  to  be  conveyed  to 6342 

Tetiameniary : 

Appointment 0981 

B<MMi 5981 


J 
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Trnsleas— donMwiMtl. 

when  not  reqoired 258S1 

when   required   notwithstanding    provi- 
sions of  will 5981  ] 

when  new  bond  required 5961  i 

as  to  trusts  heretofore  created 5982 

removal  on  failure  to  give 5983 

separate  or  joint  may  oe  taken 5984 

Contest  of  will,  powers  and  daties  of  trus- 
tees during 6019a 

Death,  removal  or  incapacity,  effect.  .H5085, 5986 
Foreign  court  appointing,  to  give  bond,  etc.  5989 

Foreign  will  creating,  to  execute  trust 5988 

trustee  to  eive  bond. 5988 

when  bond  not  required 5988 

when  probate  court  may  appoint 5990 

to  give  bond 5990 

Surviving  trustee  may  execute  trust 5985 

^^(m-residenis  or  unknown  parties : 

Appointment 6327-1 

Bond 6327-2 

Ck>mpensation 6327-2 

Duties 6327-2 

Effect  of  payment  to 6327-^3 

Removal 6327-2 

NolHtsidentf  fninor»t  lunaticst  etc : 

Appointed,  when  and  how §} 6320-6321 

Bond  of,  its  conditions,  etc 6322 

Duties  of 6322 

Foreign  guardian  may  collect  money  from..  6326 
Powers  of,  money,  may  loan   in   certain 

cases 6327 

money  of  beneficiary,  when  and  to  whom 

to  pay 6325 

real  estate,  may  lease  or  sell 6323 

Term  of  office 6324 

TnmpClES— 

Abandonment  of 4914  dae^. 

Assessment  for  levee 4609 

Condemnation  of  property  for 4761 

Tnmplke  and  plankroad  oo*8— 
Duties  of  probate  judge  when  oommissioner 

is  a  stockholder R.  S.  3478 
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Two-mile  awamwiit  plk*- 
Appeal  to  probate  court  from  asBeBBineiit  of 

damages  for  oonstmctioii,  etc 24834 

Appointment  of  appraisers  of  material  for 

construction  by  probate  judge 4864 

duties  of  appraisers 4855 

affirmance  of  award 4856 

appeal  to  common  pleas 4857 

when  pike  is  in  more  than  one  county. . .  4858 
appeal  in  such  case 4859 

Unclaimed  bank  depoilts— See  Bank. 
Annual  report  to  to  be  made  to  probate 

j udge  of 509,  7( ioO-l 

Unclaimed  coste — 
Clerk  of  common  pleas  and  probate  judge 

to  make  list  of,  when 1339 

Probate  judgeto  post  list  in  office 1339 

how  dinpoeed  of 1340 

Unclaimed  inoney— 
Belonging  to  heirs,  legatees,  etc.,  how  in- 
vested  6191 

how  obtained 6192 

Usdertaklng-See  Bond. 
United  States- 
Debts  against  estate  of  decedent  entitled  to 

preference  under  laws  of 6090 

Guardian  may  invest  in  bonds  of 6269 

United  States  surveys- 
Right  of  surveyor  to  enter  upon  land,  etc. .  1198 

Damages  caused  thereby 1199 

tender  of 1200 

Costs  and  fees 1201 

Unknown  belrs,  devisees,  etc.— 

•    How  service  made  upon C.  C.  P.  60^^ 

Unknown  person- 
Disposition  of  proj)erty  found  on  deceased.  1227 
nghts  of  administrator,  etc 1228 

Vamat  oUldTen- 
May  be  sent  to  asylum  or  home 3140a 


Appropriation,  proceedings  in  by  municipal 

corporation 2238 

by  private  corporation 6421 
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yndn—OonHnued, 

Criminal  procedare' {G466 

Ditch  appeal,  county 4465 

DriftappcadB 4577 

Road  appeals 4700 

Township  appeals 4587 

Vena»— 
Of  action  agunsi;  executors,  guardians,  etc 

Code  of  Civil  Procedure 5031 

Verdict— 
Appropriation  proceedings  in  by  municipal 

corporation 2245 

by  private  corporation . . . .  / 0432 

Contest  of  election  of  justice. 575 

Ditch  appeal,  county 4469 

Drift,  removal  of 4580 

Levee  improvement  case 4602 

Road  appeals 4703 

Township  appeal 4539 

Vl«w  toy  JuiT— 
Of  premises  in  appropriations  by  mnnici- 

palities 2212 

by  private  corporations 6428, 9 

ditch  appeal,  county 4468 

township 4538 

drift  app^l 4580 

levee  improvement  case. 4602 

road  appeals 4703 

Viewers— 

In  levee  improvement  case 4500 

road  appeals 4601 

order  to  viewers 4602 

report  ot 4693 

when  adverse  to  establishment,  etc. .  4694    . 

review,  when  ordered 4604 

report  of 4694 

when  adverse,  etc 4694 

VUlacea—  ^^ 

Appropriation  of  property  by 223S,  3 

Vouohers— 
To  be  taken  by  executor,  etc,  for  all  debC% 
and  legacies  paid  and  filed  with  m> 
count (tm 
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Voueliert— Cbnliniifti.  . 

what  items  allowed  without {8184 

'       orders  of  court  as  to  desperate  claims  snl- 

flcient 6077 

of  investment  of  money,  etc.,  belonging 

to  heirs  unclaimed 6191 

Guardian's  account  of  expenditures  verified 

by 6269 

signea  by  lunatic,  etc.,  and  allowed  as 

credit  to  guardian,  void 6304 

Probate  judse  or  clerk  can  not  make  record 

of,  unless,  etc 534 

Of  laborers  a  preferred  claim  against  estate 

of  decedent 6090 

Of  insolvent  debtor 6355 


Probate  court  to  quali^r  appointee  of,  to  act 
as  inspector  ana  weigher  of  tobacco 

at 4334 

and  grant  license  to  proprietor  of 4334 

to  require  bond  of  proprietor 4336 

bond  to  be  filed  in  probato  court 4336 


Arrest  of  girl  leading  vicious  or  crimnal 

life K  769,  774 

to  convey  to  Girls*  Industrial  Home 770 

Arrest  of  insane  person 703 

to  convey  to  asylum 705 

remove  patient  from  asylum 709 

of  judgment  debtor  in  proceedings  in  aid 

of  execution 5474 


Executor  or  administrator  guilty  of,  re- 
quired to  indemnify  sureties 6208 

foreign  executor,  etc.^  to  secure  distribu- 
tees and  indemnify  sureties 6132 

when  liable  for,  to  creditors  of  estate 6107 

measure  of  liability 6107 

Tenant  for  life,  guilty  of,  forfeits  estate 4177 

liable  in  damages  to  remainderman,  etc.  4177 

tenant  In  dower  forfeits  dower,  ete 4194 

liable  to  remainderman 4194 
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Widow  entitled  to,  when {6038,9 

Widow- 

Allowance  for  year's  support 6040 

money  to  be  set  off  iineeessary 6041 

appraisers  to  certify  amount. 6041 

to  DC  stated  in  separate  schedule 6042 

how  probate  court  may  increase  or  di- 

nunish 6043 

S referred  claim  against  estate, 6090 
ond  to  pay  may  oe  given  to  preyent  sale 

of  land 6146 

Appeal  may  be  taken  from  order  of  court 

increasing  or  decreasing  allowance  of.  6407 
Appraisement,  notice  of  to  be  served  on. . .  6032 

entitled  to  be  present  at  making 6034 

articles  to  be  included  in.  but  not   ap- 
praised when  deceased  leaves  a  widow. 

H6038,  6039 
articles  included  in  but  not  appraised, 

belong  to  minor  child  when 6039 

property  at,  widow  make  take ...  6074 

Concealing  assets,  etc.,  rights  against  per- 
sons   6063 

Contribution  to  pay  claims  against  estate. 

26218  cfaeg. 

Damages  for  death  by  wrongful  act 6135 

Descent  of  property  to.    Sm  Dbbcbnt  and 

Distribution {4158  ei  9eg. 

Distribution  by  executor,  etc.,  may  enforce.  6195 

Dower  of.    See  Doweb 4188 

appraisers  to  set  off  in  action  for  sale  of 

land 6155 

specially  assi^ed  a  charae  on  land. . . .  6164 
adjusted  on  petition  for  sale  of  equitable 

^  interest  m  land. 6166 

action  for .C.  C.  P.  5706 

assignment  of,  by  heir .. . . : {5707  Id, 

by  commissioners {5712  H  M<g.  Id, 

assignment  of  in  action  by  executor,  etc., 

to  sell  lands  to  pav  debts {{6155.  6164 

election  to  be  endowea  out  of  proceeds  of 
sale 6719 


INDBZ.  777^ 

widow— OtmMiiiied. 

evicted  from  jointure  to  be  endowed {4191 

forfeited  hj  waste 4194 

guardian  of  insane,  etc.,  widow,  may  sell 

dower  of,  how 6307 

Election  to  take  under  will  or  dower. 5963 

citation  to  issue  for 5963 

must  be  made  in  one  year 5963 

except  in  case  of  proceedings  to  contest 

will 5963 

can  not  take  both  unless,  etc. 5963 

construction  of  will,  may  file  petition  ask- 
ing before  election 5963 

when  entiUed  to  make  election  after 

such  proceedings 5963 

must  be  made,  how 5964 

entered  on  journal 5964 

duty  of  court  to  explain  to  her,  her  rights.  5964 
when  unable  to  appear  or  non-resident, 
probate  court  to  issue  commission  to 

take 5065 

faUing  to  make  election  to  retain  dower, 

etc 5964 

taking  under  will  bars  dower 5964 

does  not  bar  right  to  remain  in  mansion 

house  or  to  year's  support 5964 

Entitled  to  administer  husband's  estate. . . .  6005 
when  cited  or  notified  for  that  purpose. .  6005 
Exemption   from  execution.      Code  Civil 

Procedure K  5430,  5435, 5441 

Homestead  assigned  in  action  for  sale  of 

land 6155 

liability  of  as  distributee  ^ter  settlement 

of  estate K6217-6223 

May  sue  on  administration  bond  for  share 

of  estate 6211 

Notice  to  of  probate  of  will 5917 

of  taking  of  appraisement 6032 

of  granting  letters  of  administration 6005 

Party  in  action  on  administration  bond. . . .  6215 

for  sale  of  land 6142 

Personal  property  entitled  to  on  distribu- 
tion   4176 
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widow—  OotUlntied. 

indaded  Ib  inventory  but  not  appnuaed. 

86088,6039 
when  living   with    and  providing  for 

minor  chud 6039 

when  not 6039 

Bet  off  by  appraisers  for  year's  support. . .  6040^ 

may  take  at  appraisement 6074 

Sale  of  lands  to  pay  debts,  allowance^  etc.,  6136 

Sarty  to  action  lor 6142 
ower 86155,6166 

Widow  and  (diildrsii— 

Allowance  for  year's  support 6040-3 

see  Widow. 

Damages  for  death  by  wrongful  act. 6135 

Descent  of  property  to 4158  et  mq. 

see  Dbbcbmt  and  Dibtributiom. 
Homestead  assigned  in  action  for  sale  of  land.  6155 
Personal  property  of  decedent,  entitled  to  .  6038, 9 
Widower— 

Onrtesy  of,  abolished 4176n 

vested  rights  as  to 4176n 

Dower  of 4188 

see  DowKu    Widow. 

Election  to  take  under  will  or  dower 5963 

see  Widow. 

Personal  property,  amount  entitled  to  on 

distribution 4176 

Wlfl^-see  Husband  and  Wife. 
Contingent  dower  of,  of  insolvent  debtor. .  635Q^ 
see  IX)WER. 

of  idiot,  etc 6306 

Damages  for  death  by  wrongful  act 6135 

Descent  of  property  to 4X68  ti  acq, 

see  Descent  and  Distribution. 
Dower  of  barred  by  dwelling  in  adultery. . .  4192 
expectancy  of^  how  disposed  of  in  action 
by  guardian  of  lunatic,  etc,  to  seJl 

real  estate '. . . .  6306 

Of  idiot,  etc.,  may  be  his  guardian 6303 

Party  to  proceedings  to  sell  real  estate  of  in- 
solvent debtor ^6350-6351 
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Acknowledgment  of §5016 

Adminifltration  granted,  effect  of   finding 

will  after 6019 

Admission  to  probate 5929 

probated,  to  be  recorded  and  filed 5930 

can  not  pass  real  or  personal  estate  with- 
out.  5942 

admitted  to  record  in  each  county  where 

land  situated 5932 

Advancement  taken  into  account,  when. . .  •  5962 

After  acquired  property  passes 5969 

Aliens,  effect  of  probate  of  will 5940 

Alterations 5953n 

conveyance,  etc.,  altering,  etc.,  when  not 

a  revocation 5956 

when  provisions  inconsistent  with  terms 

of  wiU 595? 

how  punished.    R  S 7091 

Appeal  from  refusal  to  probate K5934,  5935  - 

not  of  foreign  will 5934n 

how  perfected  and  proceedings  in  common 

pleas 5935 

in  proceedings  to  supply  destroyed  record 

of  wm 5952 

Appointment,  power  of 5967n 

Assets  marshaled  in  conformity  with 6152 

Attestation  of. 59l6n 

witnesses  must  be  competent 591 6n 

Bequest  defined 5913n 

void  in  certain  cases 5915 

Bond    directed   not     to     be     given    by. 

225996,5981,6268 
may   be   required   notwithstanding. 

225996,5981,6268 

Certified  copy  of,  evidence 5931 

when  recora  of  will  destroyed 225949,  5951 

of  foreign  will  admitted  to  record  here. 

22  5937,  5939 

Ohar^  on  propertsr  not  a  revocation 5955 

devisee  takes  subject  to 5956 

how  paid 5967n 

Charitable  bequest  void  unless,  etc 5915 
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Child  absent,  reported  dead  or  bom  after 
will  made  to  have  portion  of  estate. 

»  5961, 5976 

oontribntion  for  and  by 5961,  5976 

advancementfi  to  be  taken  into  account. .  5962 

Citation  to  widow  or  widower  to  make  elec- 
tion under 5963 

Codicil,  term  will  includes. 5913 

how  made. 5916 

form 5916n 

revocation  of  will  by 5963n 

construction  of. 5967n 

Commission  to  take  testimony  of  witness  to.  6928 

Concealment  of 5921-4 

liability 5924 

punishment J{.  S.  6859 

Conditions  in 211,  5967n 

Construction  and  operation 5967 

action  to  obtain 6202 

after  acquired  property 5969 

assets,  how  marshaled  by  claimants  under 

will 5975 

charges. 212,  5l#» 
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daim,  appointing  debtor  executor  does 

not  discharge 6069 

codicil  and  will 5967n 

conditions 211,  5967n 

contribution  when  devised  property  taken 

to  pay  debts d97S-9 

devise  for  life,  remainder  to  heirs  in  fee. .  5968 
devise  or  bequeast  not  to  lapse  by  death 

of  devisee,  etc 5971 

devise  of  lands,  etc.,  construed  to  convey 

all  interest  of  devisor,  unless,  etc 5970 

devise  in,  how  affected  by  debts  of  testa- 
tor   5972 

discretion  of  executor,  etc 212,  59(i7n 

election 212,  55iG7n 

entire  will  construed  as  a  whole 20&I,  590711 

estate  directed  to  be  sold,  death  of  execu- 
tor, etc ,  5960 

evidence ^ 211,  5JI67n 
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Continued. 

executors,  when  one  of  two  or  more  qual- 
ifies or  Burvives,  his  powers §5980 

fee  passes  without  word  "  heirs  " 5970i» 

foreign,  effect  of  setting  aside 5967 

contest  of  not  allowed  in  this  state 5967 

record,  must  be  offered  for,  when 5967 

rights  of  persons  under  disability  as  to.  5967 

intention  governs 5967n 

intestacy  never  presumed SIO,  5967n 

life  estates —  5tH)7]i 

limitations 512,  5967n 

power  of  appointment 212,  59f)7n 

precatory  words 211,  6907n 

purchaser  without  knowledge  of  foiei^ 

will  protected 69(>7 

repugnancy. 210,  5967n 

residuary  clause 211,  5967n 

sale  of  lands  under  authority  of  will,  who 

may  make 5980 

term  "will" 6913 

when  whole  estate  passes  by  devise 5970 

when  real  estate  undevised  to  be  applied 

to  pay  debts  instead  of  personaHy*  •  •  ^^2 

words,  construed ,210.  b^Mn 

Contest  of C.  C.  P.  225838-5866 

duty  of  probate  judge  on  notice  of 5936 

what  papers  to  be  sent  to  common 
pleas  and  what  returned  to  probate 

court 5936 

of  spolilated,  lost  or  destroyed  will 5948 

of  supplied  record  of  will 5952 

no  contest  of  foreign 5967 

powers  of  executors,  etc.,  during 6019a 

uncontested  binding  after  two  years 5933 

Contribution,  when  devised  or  l)equeath^ 

property  taken  to  pay  debts 5973-9 

child  bom  after  execution  of  will,  portion 

of,  liable  to 5976 

Devisees,  etc.,  liable  to,  when  portion  of 

one  taken 5973 

unless  exempted  by  will 5974 

enforced,  how K5978,  5079 
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nothing  in  sections  5973  and '5974  pertain- 
ing to,  to  impair  liabUity  of  whole 

estate  for  debts i5975 

solvent  lesatees  to  contribnte  for  insolv- 
ent, when 5977 

witness  to  a  will,  portion  of,  liable  when*.  5976 
Copies  of  record  oi  probate  of   to  be  ad- 
mitted in  other  coanties 5087 

effect  of  same 5937 

(}opy  of  will  and  record  of  probate  of,  evi- 

deaoe  — ; 5931 

Copy  of  destroyed  record  of  will.    See  Ckb- 

TiFiBD  Copy,  Supra 5949 

of  fovei|^  will  admitted  to  record 5989 

Deaf,  dumb  and  blind  may  make 5914ift 

Debte  against  executor  dischaiiged  in  will, 

hoK  oonstraed. 6068 

naminff  person  execator  not  to  dischai^ 

debt. 6069 

Definition 6913 

Deposited  with  probate  judge 5917 

fee  for. 5917 

certificate  given  for 5917 

how  enclosed 5918 

indoreeifient  on  wrapper 5918 

delivered  to  whom  dniing  life  time  of  tes- 
tator  6919 

after  his  death 6919 

whcA  to  be  opened  and  how 5920 

notice  thereof. 5920 

Discretion  of  executor,  trustee,  etc ....  212,  d967n 

Destroyed  may  be  admitted  to  record 5944 

notice  of  application  for  record 5945 

testimony,  what  and  how  taken. 5946 

record  of 5947 

proceedings,  when  destroyed  after  pro- 
bate but  before  record  of 5947 

effect  of  will  so  established,  etc 5948 

prooeedingB,   when   record  of    will   de- 
stroyed   : . .  5949 

original  will  may  again  be  admitted  to 
probate G960 
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or  AuthenticBted  copy  of  will  may  be 

ndnutted  to  record 25951 

notice  of  record,  etc.,  to  be  published..  5952 

contest  of  supplied  record 5952 

appeal  in  case  of  contest 5952 

saving  of  rights  of  persons  under  dis- 

abiUtiee 5952 

when  destroyed  by  fire,  riot,  or  civil ' 

commotion '  528a 

probate  judge  to  make  rules  as  to  tes- 
timony and  appoint  commissioner 

to  take 6285 

oostS)  how  paid 528c 

ponishment  for  destruction R  S.  6859 

revocation  by  destruction 5953 

second,  destroyed,  first  not  revived 5960 

Devisee,  effect  of  witness  being. 5925 

when  share  of  saved  to  him 5925 

contribution  of  heirs  and  devisees  in 

such  case 5925  ' 

devise  not  to  lapse  by  death  of 5971 

contribution,  when  ue vised  property  tak- 
en to  pay  debts 2  5973  et  seq, 

effect  of  withholding  will  from  probate 

for  three  years 5943 

Discovery  of,  revokes  letters  of  administra- 
tion  6019 

Dmnkennessy  effect  on  testamentary  capac- 
ity    5914n 

Eccentricities  of  character  insuflcient  to 

invalidate 5914n 

Election 5967n 

Election  of  widow  or  widower  to  take  un- 
der  5963 

citation  to  issue  for 5963 

construction  of,  may  ask  before  election.  5963 
entitled  to  make  election  when,  after 

such  proceedings 5963 

dower,  effect  if  widow  or  widower  elects 

to  take 5964 

dower,  when  widow  or  widower  entitled 

to  in  addition  to  provision  under  will.  5963 
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effect  of  on  daim  for  year's  Boppori (6084 

insane  or  imbecile,  how  made. 5966 

joamal  to  be  entered  on 5064 

made  must  be,  how 5964 

mansion  house,  widow  or  widower  may 

remain  in  alter  election 5964 

non-resident  or  unable  to  appear,  how 

election  made  in  snch  case. 5965 

probate  jud^,  duties  of  as  ta 5964 

may  appomt  person  to  take,  when 5965 

probate  jnd^  to  make,  when  and  how. . .  5966 

time  withm  which  must  be  made 5963 

Entailed  estates  pass  to  issue  of  first  donee.  4200 

Evidence,  certified  copy  of 5931 

parol,  not  admitted  tocdter,  etc 211,  5967» 

when  and  for  what  purposes  admitted..  5967n 
Executed  in  other  states  of  the  union,  when 

admitted  to  record  in  this 5937 

Execution  of 5916 

Executor.    See  Administbation  op  Estates,  nc 

named  in,  entitled  to  administration 5995 

administntion  during  minority  of  execa* 

tor 6001 

discharge  of  debt  in,  against  executor, 

how  construed 6068 

naming  person  executor  not  to  dischaige 

debt 6069 

when  estate  directed  to  be  sold  by 5980 

surviving  ma]r  sell 5960 

no  order  required 6167 

powers  of  durmg  contest  of 6019o 

Filed  in  office  of  probate  judge 5930 

Foreign  will  made  in  other  states,  how  ad- 
mitted to  record  here 5937 

made  out  of  the  United  States. 5938 

proceedings  to  admit  to  record. 5939 

motion   to  admit  continued   for  two 

months 5939 

notice  of  filing  application 5030 

admission  and  effect  of  admiasion  to 

record 6040 

of  wUlof  alien 5040 
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power  of  executors,  etc.,  nnder {5941 

record  of  will  of  alien 5940 

bafl  same  validity  aa  original 5940 

trust  created  by,  how  executed.  .225987-5990 
rights  of  purchaser  without  knowledge  of.  5967 

not  defeated  bv  production  of 5967 

unless  offered  for  record  within  four 

years,  etc 5967 

flaying  of  rights  of  infants,  etc 5967 

no  oontest  of  m  this  state 5967 

set  aside  where  made,  how  far  invalid  here.  5967 

trustees  named  in  to  nve  bond,  etc 5988 

when  not  required  to  ^ve 5988 

probate  court  may  appoint 5990 

Forging,  altering,  counterfeiting,  etc,  how 

punished R.  S.  7091 

Form  of 5916n 

of  journal  entries.    See  Fobmb. 

of  codicil 5916n 

of  notice  of  probate 591 7n 

of  waiver  of  notice 691 7n 

of  examination  of  witnesses  to 5926n 

of  nuncupative 5991n 

Guardians  may  be  appointed  by 6266 

How  made 5916 

Infants  can  not  make 5914n 

Insane  persons  can  not  make 59I4n 

Intention  of  testator  governs 5967n 

Joint  wills 5914» 

Legatee,  effect  of  witness  being 5925 

effect  of  death 5971 

Letters  testamentary,  etc.,  to  issue,  when..'.  5995 

to  foreign  executor • 5941 

life  estates  in 5967n 

limitations  in  5967n 

of  contest  of 5933 

Lost,  admitted  to  probate,  how.    See  Des- 

TBOYKD,  BTC.,  SupTQ 22  5944-5948 

lost  record  of,  how  restored 528a,  6. 

Marria^  of  woman  does  not  revoke 5958 

married  woman  may  make 5914n 

Monomania,  effect  of,  to  make 5914n 
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Neglect  to  probate  in  three  years,  forfeits 

devise,  when {5943 

New  reoord  of,  how  made,  when  destroyed. 

K5949-S962 
appeal  from  order  of  probate  court  estab- 
lishing   6952 

contest  of  will  proceedings  to  establish 

new  reoord  not  to  extend  time  for . . .  5951 
copy  of  will  alone  may  be  admitted  to 

probate 595J 

copy  of  will  and  probate  may  be  admitted 

to  record 5949 

effect  of  new  reconl 5951 

interested  parties  may  oppose 5952 

made  how 235949^951 

original  will  may  be  again  probated 5950 

probate  iudge  to  give  notice  that  copy  of 

will  has  been  admitted  to  record  ....  5952 
saving  of  rights  of  persons  under  dis- 
ability  6962 

Notice  of  probate 5917 

of  apphcation  to  admit  foreign  will  to 

record 5939 

to  admit  lost  or  destroyed,  etc.,  will  to 

record 5945 

of  new  record  when  record  of  will  de- 
stroyed  6952 

of  appeal  on  refusal  to  probate 5934 

Nuncupative,  how.  made  and  proved 6991 

form 5091n 

must  be  admitted  to  probate  within  six 

months 6992 

expenses  and  fees 6993 

how  expenses  reimbursed 6993 

Opened,  when  deposited  with  probate  judge, 

how 5920 

Operation,  etc J85967-6980 

Precatory  words 211,  5967« 

Precedents,  of  little  aid  in  construction. . . .  6907n 

Probate  of 6931 

place  of  orobate 6929n 

binding  it  uncontested  within  two  years.  5933 
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refusal  of,  appeal  may  be  had  to  in  com- 
mon pleas  on 25934 

void  without. 5942 

Probate  judge  witness  to  a  will,  proceedings.    536 

Production,  who  may  enforce 5921 

citation,  warrant  or  attachment  may  issue.  5921 

into  what  counties  process  may  issue 5922 

liability  of  officer  serving  process 5923 

of  person  refusing  to  produce 5924 

Ptt>ved  in  probate  court 524 

in  common  pleas,  when 524 

by  examination  of  witnesses 5926 

when  witnesses  unknown,  incompetent, 

etc ..•: 5927 

when  court  may  issue  commission  to 

take  their  testimony 5928 

Purchasers  without  knowledge  of  foreign, 

protected. 5967 

Reco«fof , : 5930 

in  each  coontv  where  real  estate  is 6932 

destroyed,   how    supplied.      See   Db- 

STBOYED,  Etc.,  Supra 8  6949-5952 

foreign,  how  admitted  to »  5937-6940 

Refusal  to  admit  to  probate,  appeal  from. . .  5934, 6 

Repugnancy,  rules  as  to 5967n 

Residuary  clause 5967n 

Restoration  of  record  of «  528a,  5949-6952 

Revivor,  destruction  of  second  will  not  to 

operate  as,  of  first 5960 

Revocation,  how  effected 5963 

alterations 5953n 

birth  of  child 5959 

bond  to  convey  property,  etc.,  not. 5964 

cancelling 5953 

charge  on  property  not .^ ; 6966 

conveyance  altering,  but  not  divesting  es- 

tote. :••  5956 

when    provisions    inconsistent    with 

terms  of  will 5957 

expressly  revoked,  how 5953 

implied,  when 5968 

intention,  necessary 6963 
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marriajKe  of  wommn  does  not  revoke {8968 

new  wni  or  codicil 5063 

of  Bubseqaent,  not  to  revive  former,  un- 
less, etc 5960 

presumption,  of 5053n 

tearing 5953 

Sale  of  personal  property,  may  require  none 

be  made. 6074 

court  may  order  notwithstanding 6074 

of  real  property  directed  by 5980 

powers  of  executors  under 5980 

no  order  required 6167 

Secreting,  how  punished.    R.  S 6859 

Senile  dementia  disqualifies 591 4n 

Service  by  publication  in  actions  to  estab- 
lish or  set  aside,  when.    C.  C.  P 5048 

Set  aside  where  made,  how  far  invalid  here.  5967 

Signed,  how  and  where   5916 

Spoliated,  how  admitted  to  probate,  etc.  .5944-5948 
court  to  find  and  establish  consents  o^ 

when 5047 

effect  of  establishing 5948    • 

lost  after  probate,  but  before  record,  may 

be  recorded,  when 5947 

notice  of  application  to  admit  to  probate, 

how  given 5945 

served,  who  must  be,  on  application  to 

admit  to  probate 5945 

testimony  of  absent  witnesses  ordered  tar 

ken 6946 

testimony  of  witnesses  reduced  to  writing.  59l4» 

witnesses,  what,  to  be  examined 594f i 

Stealing,  how  punished.    R.  8 6Sd9 

allegation  of  property  or  value  not  neces- 
sary.   R  S 7224 

Surviving  executor's  powers  under.. .' 5980 

Testimony  of  devisee,  when  competent 5925 

Testimony  of  witnesses  to  will.  .H  5926-^930,  5946 
to  be  reduced  to  writing,  filed  and  re- 
corded  225926,  5930,  5046 

Itast,  when  probate  judge  may  appoint 

person  to  execute 6066 
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Trustees  appointed  by  to  give  bond 25981 

whefli  not  required  to  give  bond 5981 

see  TRrsTEBS. 
Uncontested  probate  binding  after  two  years.  5933 

Undue  influence 5914n 

Verba],  how  made,  proved,  and  when  to  be 

probated »5991,5992 

see  Nuncupative,  nmra. 

What  instruments  held  to  be  a  will 5916f) 

what  not 5916n 

Who  may  make 5914 

Witnesses  to,  how  many  required 5916 

must  be  competent 5916 

effect  of,  being  devisees  or  legatees 5925 

examined  in  open  court 5926 

testimony  reduced  to  writing  and  filed.  5926 

and  recorded 5930 

when  unknown,  incompetent  or  testi- 
mony cannot  oe  had, how  will  proved  5927 
when  court  ma^r  issue  commission  to 

take  their  testimony 5927 

of  will  lost,  spoliated  or  destroyed 5946 

examination  of 5946 

testimony  reduced  to  writing  and  filed 

in  court 5946 

when  residing  out  of  jurisdiction,  infirm 
or  unable  to  attend  court 5946 


Certificate  of  medical  in  inquest  j)f  1 
Devise  or  bequest  when  vo 


Fees  of  in  Probate  Court  .  .f f  .*.  ?  .WT.W,  ~ .  64Qguy^ 
In  contest  of  election  o^  Jgg^g^lT V  •  OF  "l  QiW" 
Insolvent  debtor  in  procQMra|iwaiAc!iarge  6376 
To  consent  of  guardi&n  or  parom  ifiClMT- 

riage  of  ward .l:»?Vrv:.  6390 

WiU,  commission  may  isKue  t^  take  te^iti- 

mony  of,  when.    See  Wp.l.  ayipra, , . .  5928 

devise  to,  when  void 5925 

examination  of,  to  prove 5926 

lost  or  spoliated  will,  witnesses  as  to 5946 

number  of,  necessary  to  execution  oL . . . .  5916 
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WomanHBee  MAssiAOBy  Wnxm. 

WoitoHBae  Definition.  

Oonfltmction  of  in  will i5067ii 

''Inventory,"  indodes  mppniaemeBt, 0028 

AcSra  lor  death  bf. WU^teg. 
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